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HENRY  VII  TO  GEORGE  11. 
CHAPTER  XI. 

FROM  THE  RESTOaATION  OF  CHABLES  THE  SECOND  TO  THE 
FJLIJ.  of  the  CiBU.  ADUIHISTRATIOH. 

.  Popular  Jdj  at  the  Be»tomtioi>.  —  FroceediDgs  of  the  CoDTcntioii 
Pirli>ni«Dt.  —  Act  of  Indnimitj'.  —  ExcIdmod  of  the  Re^cidm  am) 
others.  —  Diicauions  lietween  ibe  Honsei  on  it.  —  Execution  of 
Begicides.  — Beititotioii  of  Crofrn  and  Chnrdi  Lands.- — ^Diicontcnt 
of  the  Royalist*.  ~  SettleiDent  of  the  Rereniie. — AhoUtionof  Hilitary 
Tenures.  —  Exciie  granted  instead.  —  Armj  disbanded.  —  Clergy 
restored  lo  their  Benefices.  —  Hopes  of  the  Presbyterians  from  the 
King.  ^~  Projects  for  a  Compromise.— King's  Declaration  in  Favour 
of  it.  —  CoDTeniion  Parliament  dissolved.  —  Different  Complexion  of 
Ihenext.  — Condemnatioo  of  Vane. — Its  Injnstice.  —  Acts  replacing 
the  Crown  in  its  PrerogatiTes.  —  Corporation  Act.  —  Bepeal  of  Tri- 
ennial Act.' — Star-Chamber  not  restored. —Presbyterians  deceived 
hj  the  King.  —  Ssvoy  Conference.  — Act  of  Uniformity.  —  Ejection 
of  Non-conformist  Cle^y.  — Hopes  of  the  Catholics.  —  Bias  of  the 
Sing  towards  them.  —  Rensted  hy  Clarmdon  and  the  ParlianteDt. 
—  Declaration  for  Indalgence.  —  Objected  to  by  the  Commons.  — 
Act  agaiost  Conventicles.  —  Another  of  the  same  Kind.  —  Remark 
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on  ihem.  —  DisMtisfilction  increases.  —  Private  Life  of  the  King.  — 
Opposition  in  Parliament.  —  ApprapmlioD  of  Supplies. — Com- 
miaaion   of  public  Accounta.  —  Decline  of  Qarendoo's  Power. — 

Losi  of  the  King's  Favoar CoalitjOD  afiainst  bim. — His  Im- 

pfBohinent,  —  Sgne  Artidei  of  it  not  unfoun'ded.  —  Illegal  Impri- 
sonments. —  Sale  of  Dunkirk.  —  Solicitation  of  French  Money.  — 
His  Faults  as  a  Hinister.  —  Hi)  pusillanimous  Flight  —  and  conse- 
quent BauiahmeDt.  —  Cabal  Ministry.  —  Scheme  of  Comprehension 
and  Indulgence.  —  Triple  Alliance.  —  Intrigue  with  France.  — 
King's  Desire  ip  Ije  ^aolufa.  —  Secret  Treaty  pf  1670.  —Its  Ob- 
jects. —  DifTeteuees  between  Charles  and  Lools  as  to  tbe  Mode  of 
its  Execution.^  Fresh  Severities  against  Dissenters.  —  Dutch  War. 
—  Declaration  of  Indulgence  —  opposed  by  Parliament  —  and 
withdrawn.  —  Test  Act.  —  Fall  of  Shaftesbury  and  his  Colleagues. 

It  is  universally  acknowledged  that  no  measure  was  ever 
more  national ,  or  has  ever  produced  more  testimonies  of 
public  approbation ,  than  the  restoration  of  Charles  H. 
Nor  can  this  be  attributed  to  the  itwal  fickleness  of  the 
multitude.  For  the  late  government,  whether  under  the 
parliament  or  the  protector ,  had  never  obtained  the 
sanction  of  popular  consent ,  nor  could  have  subsisted  for 
a  day  without  the  support  of  the  army.  The  king's  return 
seemed  to  the  people  the  harbinger  of  a  real  liberty, 
.  instead  of  that  bastard  commonwealth  which  had  insulted 
them  with  its  name  ;  a  liberty  secure  from  enormous  as-  ' 
sessments ,  which ,  eyen  when  lawfully  imposed ,  the 
Epglisji  had  always  paid  with  reluctance,  and  from  the 
insolent  despotism  of  the  soldiery.  The  young  and  lively 
looked  forward  to  a  release  from  the  rigours  of  fanati- 
cism ,  and  were  too  ready  to  exchange  that  hypocritipal 
austerity  of  the  late  tiipes  for  n  UceptiousDess  and  inipi^ty 
that  became  characteristic  of  the  present.  Id  this  tumult 
of  exulting  hope  and  joy,  there  was  much  to  excite 
ansious  forebodings  in  calmer  men ,  and  it  was  by  do 
means  safe  to  pronounce ,  tha(  a  change  so  gener^ly  de- 
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maoded,  and  in  most  respects  bo  expedient,  coald  be 
efiected  without  very  serious  sacrifices  of  public  and  par- 
ticular interests. 

Four  subjects  of  great  importance ,  and  some  of  them 
very  dilBcult ,  occupied  the  conventioD  parliameDt  from 
the  time  of  the  king's  return  till  their  dissolution  in  the 
following  December  ;  a  general  indemnity  and  legal  obU^ 
vion  of  all  that  had  been  done  amiss  in  the  late  inte^ 
ruption  of  government  ^  an  adjustment  of  the  claims  for 
reparation  which  the  crown ,  the  church ,  and  private 
royalists  bad  to  prefer;  a  provision  for  the  king's  re- 
venue, consbtent  with  the  abolition  of  military  tenures ; 
and  the  settlement  of  the  church.  These  were ,  in  effect , 
the  articles  of  a  sort  of  treaty  between  the  king  and  the 
nation ,  without  some  legi^ative  provisions  as  to  which , 
no  stable  or  tranquil  course  of  law  could  be  expected. 
'  The  king ,  in  his  well-known  declaration  from  Breda , 
dated  the  1 4th  c^  April ,  bad  laid  down ,  as  it  were ,  cer- 
tain bases  of  hb  restoration  ,  as  to  some  points  which  he 
knew  to  excite  much  apprehension  in  England.  One  of 
these  was  a  free  and  general  pardon  to  all  his  subjects, 
saving  only  such  as  should  be  excepted  by  parliament  It 
had  always  been  the  king's  expectation  ,  or  at  least  that 
of  his  chancellor,  that  all  who  had  been  immediately 
concerned  in  his  father's  death  should  be  delivered  up 
to  punishment ' ;  and  in  the  most  unpropitious  state  of 
his  fortunes,  while  making  all  professions  of  pardon  and 
favour  to  different  parties ,  he  had  constantly  excepted 
the  regicides*.  Monk,  however,  bad  advised  in  his  first 

'  Lif«  of  GUreodoii,  p.  69. 

*  Clu-.  State  Papers,  iii.  417.  Sag.  In  bet ,  T«ry  few  of  them  were 
tikelj  to  be  of  oae,  and  the  exception  raide  hit  generil  oflen  appear 
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messages  to  the  king,  that  Done,  or  at  most  not  above 
four,  should  be  excepted  on  this  account '  ;  and  the  com- 
mons voted,  that  not  more  than  seven  persons  should 
lose  the  benefit  of  the  indemnity,  both  as  to  life  and 
estate  *.  Yet  after  having  named  seven  of  the  late  king's 
judges,  they  proceeded  in  a  few  days  to  add  several 
more ,  who  had  been  concerned  in  managing  his  trial , 
or  otherwise  forward  in  promoting  his  death  ^.  They  went 
on  to  pitch  upon  twenty  persons ,  whom ,  on  account  of 
their  deep  concern  in  the  transactions  of  the  last  twelve 
years ,  they  determined  to  affect  with  penalties ,  not  ex- 
tending to  death ,  and  to  be  determined  by  some  future 
act  of  parliament  *.  As  their  passions  grew  warmer ,  and 

*  Clar.  Hi«t.  of  BebeUioD ,  vii.  4iy.  Ludlow  says ,  that  Fait&i  and 
Norihninberland  were  poaitiTelj  sgainit  die  pnoiahineiit  of  the  regi- 
cides, lol.  iii.  p.  lo;  and  thit  Monk  Teheineiitlj  declared  tt  fint 
againat  anj  exceptiont,  and  iflerwardi  prevailed  on  the  hoiue  to 
Fimit  them  to  seTCD,  p.  i6.  Though  Ludlow  wag  not  inEoglaod,  ibis 
Reemt  fcry  probable  ,  and  is  conllniied  hj  other  autbority  ai  to 
Monlc.  Fairfax,  who  bad  >at  one  day  himself  on  the  king's  trial, 
could  hardly  witii  decency  coocnr  ia  the  pnaiahmenl  of  those  who 

'  JonrnaU,  May  14. 

'  June  5,  6,  7.  The  first  seven  were  Scott,  Holland,  Lisle,  Bark- 
stead,  Harrison,  Say,  Jones.  Thej  went  onto  add  Coke,  Broughton , 

■These  were  Lenthall,  Vane,  Bnrton,  Keble,  St.  John,  Ireton, 
Haslerig,  Sidenham,  Desborough ,  Aitell,  Ldtnbert,  Pack,  Black- 
well,  Fleetwood,  Pyne,  Dean,  Creed,  Nye,  Goodwin,  and  Cobbett; 
some  of  them  rather  insignificant  names.  Upon  the  words  that "  twenty  ' 
and  no  mure  "  he  so  eiicepied ,  two  diviMous  took  place,  160  to  i3i, 
and  i53  to  i35;  the  precbyleriaas  being  the  majority.  June  8.  Two 
other  divisions  (00k  place  on  the  names  of  Lenthall,  carried  by  aiS 
to  u6,  and  of  Wbitelock,  lost  by  175  to  13^.  Another  motion  waa 
made  afterwards  agaiost  Whiteloci.  by  Prynne.  Millon  was  ordered 
to  he  prosecuted  separately  from  tbe  twenty,  so  that  they  already 
broke  their  resolntion.  He  was  pui  in  custody  of  the  aergeant-at-anns 
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the  wishes  of  the  court  became  better  known  ,  they  c&me 
to  except  from  all  benefit  of  the  indemnity  such  of  the 
-  king's  judges  as  had  not  rendered  themselves  to  justice 
according  to  the  late  proclamation  ' .  In  this  state ,  the  hill 
of  indemnity  and  oblivion  was  &ent  up  to  the  lords  *.  But 
in  that  house ,  the  old  royalists  had  a  more  decisive  pre- 
ponderance than  among  the  commons.  They  voted  to 
except  all  who  had  signed  the  death-warrant  against 
Charles  the  First ,  or  sat  when  sentence  was  pronounced , 
and  five  others  by  name ,  Hacker,  Vane ,  Lambert ,  Has- 
lerig ,  and  Astell.  They  struck  out ,  on  the  other  hand , 
the  clause  reserving  Lenthall  and  the  rest  of  the  same 
class  for  future  penalties.  They  made  other  alterations  ui 
the  bill  to  render  it  more  severe ' ;  and  vrith  these ,  after 
a  pretty  long  delay,  and  a  positive  message  from  the 

■ndreleaaed,  December  17,  Andrew  Uarvell,  his  frieail^  aoon  afier- 
warda  compUiiied  tbat  fees  to  the  aujonnt  of  iSo  pouDds  had  been 
extorted  from  him ;  but  Finch  answered ,  that  Milton  had  been  Croia- 
well's  (ecretaiy,  and  deserved  hanging.  Pari.  Hiat.  p.  iGi.  Lenthall 
had  taken  aome  abare  in  ihe  restoration,  and  entered  into  coma- 
pondcDce  with  the  Ling's  adTiaera  a  little  before.  Clar.  State  Papers, 
iii.  711.  710.  Kennet'a  Register,  761.  But  the  rojallsta  never  couM 
forgiTc  lui  hiTing  pat  the  qnestion  to  the  Tote  on  the  ordinance  for 
trying  the  late  king. 

'  June  3o.  This  was  carried  without  ■  diTiaion.  Eleven  were 
aflAcwarda  excepted  by  name,  as  not  luiTisg  rendered  themaelTet. 
July  9. 

•July  II. 

'  The  worst  and  most  odioua  of  their  proceedinga ,  quite  unworthy 
of  a  christian  and  ciTiKzed  assembly,  was  to  give  the  next  rehitiona  of 
the  fonr  peers  who  had  been  executed  under  the  commonwealth, 
Hamilton,  Holland,  Capel,  and  Derby,  the  privilege  of  naming  each 
one  peraon  (among  the  regicidea)  to  be  executed.  This  waa  done 
in  the  three  last  instances)  but  lord  Denbigh,  asHamilton'i  kinsman, 
nominated  one  who  was  dead;  and  on  tbia  being  pointed  oat  to 
him,  reiiued  to  fix  on  another.  Jouinala,  Aug.  7.  Ltidlow,  iii.  34- 
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)uDg,   requesting  them  to  hastea  their  proceedir^  (an 
irregularity  to  which  they  took  no  exteptioD ,  and  which 
in  the   eyes  of  the  nation  was  justified  by  the  circum- 
stances )  ,  they  returned  the  hill  to  the  commons. 

The  vindLctive  spirit  displayed  by  the  upper  house  was 
not  agreeable  to  the  better  temper  of  the  commons ,  where 
the  presbytenan  or  moderate  party  retained  great  in- 
fiuence.  Though  the  king's  judges  (such  at  least  as  had 
signed  the  death-warrant)  were  equally  guilty,  it  was 
consonant  to  the  practice  of  alt  humane  govemmenls  to 
maie  a  selection  for  capital  penalties ;  and  to  put  forty  or 
fifty  persons  to  death  fbr  that  ofience  seemed  a  very  san- 
guinary course  of  proceeding ,  and  not  likely  to  promote 
the  conciliation  and  obliTion  so  much  cried  up.  But  there 
was  ayet  stronger  objection  to  this  severity.  The  king  had 
published  a  proclamation  ,  in  a  few  days  after  his  landing , 
commanding  his  father's  judges  to  render  themselves  up 
within  fourteen  dap ,  on  pain  of  heing  excepted  from 
any  pardon  or  indemnity,  either  as  to  their  lives  or  es- 
tates. Many  had  voluntarily  come  in ,  having  put  an  o)>' 
vious  construction  on  this  proclamation.  It  seems  to  ad- 
mit of  little  question ,  that  the  king's  faith  was  pledged 
to  those  persons,  and  that  no  advantage  could  be  taken 
of  any  ambiguity  in  the  proclamation ,  without  as  real 
perfidiousness  as  if  the  words  had  been  more  express. 
They  were  at  least  entitled  to  he  set  at  liberty,  and  to 
have  a  reasonable  time  allowed  for  making  their  escape, 
if  it  were  determined  to  exclude  them  from  the  indem- 
nity '.  The  commons  were  more  mindful  of  the  king's 
honour  and  their  own  than  his  nearest  advisers  ".  But  the 

'  I-ord  SonlhamptoD ,  accfwding  to  Ladlow ,  actaally  mored  tbii  in 
tbe  house  of  lords,  bui  was  opposed  by  Finch,  lii.  43- 

'  Clarendon  uses  some  shamefal  chicaDeiy  aboDt  this,  Life,  p.  6(|i 
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Tifdent  rUf dista  wfert  saining  gronnd  among  then ,  and 
it  ended  in  a  compromiae.  lliey  left  HaCker  ftad  Aiiell , 
who  had  been  prominently  concerned  In  the  king's  death , 
to  their  fate.  They  even  admitted  the  exceptioas  of  Vane 
and  Lamhert ,  contenting  themseWes  witfi  a  joint  address 
of  both  houses  to  the  king ,  that ,  if  they  should  be  at- 
tainted ,  eiecatioQ  as  to  th^r  lives  tti^t  be  remitted. 
HasleHg  was  saved,  on  a  ditisionof  i4i  to  116,  partly 
throoi^  the  intorceMioo  of  Monk ,  who  had  pledged  b^ 
word  to  him.  Most  of  the  king's  judges  «ere  entirely  et- 
cepted ,  but- with  a  proflAo  in  favour  of  such  as  had  sur- 
rendered according  to  xhe  proclamation ,  that  the  sen- 
tence should  not  be  executed  without  a  special  act  of 
parliament  '.  Others  were  reserved  for  penalties  not 
extending  to  life ,  to  be  Ihflicted  by  a  Future  act.  About 
twenty  enumerated  persons,  as  well  as  those  who  bad  pro- 

■od  with  that  ioacctincy,  to  ■> j  the  least,  »a  hibitual  to  hiiDi  ajj, 
"  the  parliament  had  pnUiibed  ■  procUnMtion,  that  all  mho  did  dm 
render  themidTM  hj  a  daj  nkmed  ahonld  be  jndf«d  ai  gailtj',  and 
attaiDted  of  trMSOB.  "  THe  proclaniatioa  mt  pnbliihed  by  the  king, 
on  the  Mgge*ti«<i  Indeed  bt  the  Icrda  and  omanMHi*,  and  the  npre*> 
aion*  irete  what  I  hare  itattd  in  the  toiL  Stale  TriaU,  t.  939. 
Somen'  TracU ,  lii.  ily.  It  it  obviaiu  Om  bif  thU  mi(-ret)rea«Dtttiea 
be  not  only  tiirows  tbe  Utniflof  ill  fiuth  ofTibeLJDg'idioulden,  bm 
put  the  caae  of  tboie  wbo  obeyed  the  pKwlrawtioii  on  a  ray  iitBe^ 
ent  footing.  The  king,  it  seems,  had  alwayi  expected  thai  none  bf 
the  regicides  dionld  be  opared.  But  why  ifid  he  poUlib  Mch  a 
prodamBtion  ?  Olarendon ,  biweTer ,  *eem*  t»  have  b«<!tl  agaunt  the 
olber  exceptiooa  from  the  bill  of  indemnity,  as  eoairatj  to  aome 
eitprewioo)  in  the  dedaratim  from  Brcda ,  which  had  been  inierted 
by  Honk'i  ad-rioet  and  thns  iTis«ly  and  boti<>nrably  got  rid  of  the 
twenty  ex^eptionl,  whiril  had  bun  sent  ap  from  the  oommona, 
p.  i33.  The  bnr«f  home  rewtlved  to  agree  nlth  the  ItM^i  at  to  thoae 
twesty  p^notU,  or  iMfaer  liMeien  ofthmi  ,hy  iy7  to  10*,  Bdlii  and 
Momee  telliog  the  Ayes. 
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nounced  seateace  of  deaUi  in  any  of  the  lat»  illegal  high 
courts  of  justice ,  were  rendered  iacapabjeof  any  civil  or 
military  office.  Thus  after  three  monjths'  delay,  which 
bad  given  room  to  distrust  the  hoasted  clemency  and  for- 
giveness of  the  victorious  royalists ,  the  act  of  indemnity 
was  finally  passed. 

Ten  persons  suffered  death  soon  afterwards  for  the 
murder  of  Charles  the  First ,  and  three  more  who  had 
been  seized  in  Holland ,  after  a  considerable  lapse  of 
time  '.  There  can  be  no  reasonable  ground  for  censuring 
either  the  king  or  the  parliament  for  their  punishmeat  ■■, 
except  that  Hugh  Peters ,  though  a  very  odious  fanatic , 
was  not  so  directly  implicated  in  the  king's  death  as  many 
who  escaped ,  and  the  execution  of  Scrope ,  who  had  sur- 
rendered uqder  the  proclamation,  was-  an  inexcusable 
breach  of  faith '.  But  nothing  can  be  more  sophistical 
than  to  pretend  that  such  men  as  HoUis  aiid  Aonesley,  who 
had  been  expelled  from  parliament  by  the  violence  of  the 

'  Tbeie  irere,in  the  first  instance,  Harruon,  Scott  <  Scrope ,  Jones, 
Clement,  Careir,  all  of  whom  bad  «igned  the  wairant.  Cook,  the 
loUcilor  at  the  high  court  of  justice.  Hacker  and  Axtell,  irho  com- 
manded the  guard  on  that  occasion,  and  Petera.TiroyeKnaftenrards, 
Downing  ,  ambassador  in  Holland ,  prerailed  on  the  states  to  give  np 
Barkslead,  Corbet,  and  Okey.  Tfaey  aU  died  mth  great  constancj, 
and  an  enthusiastic  persuasion  of  th«  i^ghteooiness  of  their  canse. 
Slate  I'rials. 

Fepys  aaya  in  his  Diary,  i3thOct.  1660,  of  Harrison,  whose  execa- 
tion  he  witnessed  ,  that  "  he  looked  as  cheerful  as  any  man  conld  do 
Id  that  condition.  " 

*  It  is  remarkable  that  Scrope  had  been  so  partlcnlarly  favoured 
by  the  coDVCDtion  parliament,  bb  to  be  exempted,  together,  with 
Hutchinson  and  Lasceltea ,  from  any  penalty  or  forfeitnre  by  a  special 
resolution.  Jane  g.  But  the  lords  put  in  his  name  again ,  though  they 
pointedly  excepted  Hutchinson,  and  the  commons  after  first  letol- 
Ting  that  he  should  only  pay  a  fine  of  one  year's  value  of  his  estate, 
cnme  at  last  to  agree  in  excepting  him  from  the  indemnity  as  to  life. 
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same  faction  who  put  the  kiog  to  death ,  were  not  to  vote 
for  their  puaishinent ,  or  to  sit  io  judgment  on  them , 
because  they  had  sided  with  the  commons  in  the  civil 
war ' .  It  b  mentioned  by  many  writers ,  and  in  the  Jour- 
nals, that  when  Mr.  Lenthall,  son  of  the  late  speaker, 
in  the  very  first  days  of  the  convention  parliament ,  was 
led  to  say,  that  those  who  had  levied  war  against  the  king 
were  as  blamable  as  those  who  had  cut  off  his  head ,  he 
received  a  reprimand  troiB  the  chair,  which  the  folly 
and  dangerous  consequence  of  his  position  well  deserved ; 
for  such  language ,  though  it  seems  to  iiave  been  used  by 
him  in  extenuation  of  the  regicides,  wasquite.in  the  tone 
of  the  violent  royalists.  * 

A  question ,  apparently  far  more  difficult ,  was  .that 
of  restitution  and  redress.  The  crown  lands  ,  those  of 

It  appears  that  Kime  private  convenation  of  Scrope  had  been  betrayed, 
wherein  he  spoke  of  the  king's  death  as  he  thought. 
'  Ai  to  HntchinsoD  ,  he  had  certtuDlj  conciirred  in  the  re9toTation , 
having,  an  extreme  diiHke  to  the  party  who  had  tamed  oat  the 
parliament  in  Oct.  1GS9,  eapacially  Lamhert.  This  may  be  inferred 
from  his  conduct,  as  well  as  by  what  Ludlow  says,  and  Kennet  in  his 
itegistei,  p.  169-  His  wife  pnts  a  speech  into  his  mouth  as  to  his 
share  in  the  king's  death ,  not  absolutely  justifying  it ,  but ,  I  suspect , 
stronger  than  he  Tentnred  to  use.  At  least,  the  commons  voted  that  he 
thonld  not  he  excepted  from  the  indenmi^,  "  on  account  of  his 
signal  repentance,  "  which  could  hardly  be  predicated  of  the  lan- 
guage she  ascribes  to  him.  Compare  Mrs.  Hutchinson's  Uemoirs, 
p.  36^,  with  Commous'  Journals,  June  g. 

'  Horace  Walpole,  in  his  Catalogneof  Noble  Authors,  has  thought 
fit  to  censure  both  these  persons  for  their  pretended  inconsistency. 
The  case  ia,  however,  different  as  to  Monk  and  Cooper;  and  per- 
haps it  may  be  thought,  that  men  of  wore  delicate  sentiments  than 
either  of  these  possessed  would  not  have  sat  upon  the  trial  of  those 
«ilh  whom  they  had  long  professed  to  act  in  concert,  though  inno- 
cent of  their  crime. 

'  Commons'  Journals,  May  13  ,  1660. 
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the  cburct ,  the  estates  in  certain  Instances  of  eminent 
royalists ,  bad  heen  sold  by  the  auUiortty  of  the  late 
usurpers ;  and  that  not  at  Very  low  rates  ,  considering  the 
precariousness  of  the  title.  This  naturally  seemed  a  ma- 
terial obstacle  to  the  restot^tion  of  ancient  rights  ,  espe- 
cially in  the  case  of  ecclesiastical  corporations ,  whom 
mtin  are  commonly  leas  disposed  to  faroilr  than  private 
persons.  The  cler^  themselves  bad  never  expected  that 
theit  estates  would  revert  to^em  in  full  propriety,  and 
would  probably  have  been  contented  ,  at  tbe  moment  of 
the  king's  retnm  ,  to  have  granted  easy  leases  to  the 
purchasers.  Hor  were  the  boose  6{  commons ,  many  of 
whom  were  interested  in  these  sales  ,  inclined  to  let  in 
tbe  former  owners  without  conditions.  A  bill  was  accord- 
ingly brought  into  the  house  at  tbe  begiimitig  of  the 
session  to  confirm  sales  ,  or  to  give  indemnity  to  the 
purchasers,  I  do  not  find  its  provisions  more  particularly 
stated.  The  zeal  of  the  royalists  soon  caused  tbe  crown 
lands  to  be  excepted  '.  But  the  bouM  adhered  lo  tbe 
principle  of  composition  as  to  ecclesiastical  pt-Op^rty,  and 
kept  tbe  bill  a  long  time  in  debate.  At  the  adjournment 
in  September,  the  chancellor  told  them  ,  his  majesty 
had  thought  much  Upon  the  business ,  and  done  much 
for  the  accommodation  of  many  particular  persons,  and 
doubted  not  but  that  before  they  met  again  a  good 
progress  would  be  made  ,  so  that  the  persons  concerned 
would  be  much  to  blame  if  they  received  not  full  satis- 
faction ;  promising  also  to  advise  with  some  of  their  own 
body  as  to  that  settlement  ■-  These  expressions  indicate  a 
design  to  take  the  matter  out  of  the  hatids  of  parliament. 
For  it  was  Hyde's  firm  resolution  to  replace  the  church 
•  Pari.  Hi<l   iv.  80. 
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ID  the  wltole  of  its  property,  iritliout  any  other  r^rd  to 
the  actual  possessors  than  the  right  owners  should  seve- 
rally think  it  equitable  to  display.  And  thi& ,  as  may  he  sup- 
posed ,  proved  very  small.  No  further  slept  were  taken  on 
the  meeting  of  parliament  after  the  adjournment ;  and  hy 
the  dissolution  the  parties  were  left  to  the  common  course 
of  law.  The  church ,  the  crown ,  the  dispossessed  royal- 
ists re-entered  triumphantly  on  their  lands ;  there  was  no 
means  of  repelling  the  owners'  claim ,  nor  Any  satisfac- 
tion to  be  looked  for  hy  the  purchasers  ilnder  so  defec- 
tive a  title.  It  must  be  owned,  that  the  facility  with 
which  this  was  accomplished  is  a  striking  testimony  to 
the  strength  of  the  new  government ,  and  the  cOnoui^ 
rence  of  the  nation.  This  is  the  more  remarkid>le  ,  if  it 
be  true ,  as  Ludlow  informs  us ,  that  the  chapter  lands 
had  been  sold  by  the  trustees  appointed  by  parliament  at 
the  clear  income  of  fifteen  or  seventeen  years'  purchase.  ' 
The  great  body,  however,  of  the  suffering  i^valiers, 
who  had  compounded  for  their  delinquency  ,  under  the 
ordinances  of  the  loug  parliament,  or  whose  estates 
had  been  for  a  time  in  sequestration  ,  found  no  remedy 
for  these  losses  by  any  process  of  law.  The  act  of  indemnity 
put  a  stop  to  any  suits  they  might  have  instituted  against 
persons  concerned  in  carrying  these  illegal  ordinances 
into  execution.  They  were  compelled  to  put  up  with 
their  poverty  ,   having  the  additional  mortification    of 

'  Hemoin,  p.  199.  It  appear*  bj  some  pungea  in  the  Clareildoii 
Papen,  tbat  the  church  hid  not  expected  to  come  oG  ao  brilliantly « 
■tid,  while  the  reitoration  nas  jet  unsettled,  would  hftve  beeo  con- 
tent to  give  leasea  of  their  landa.  P.  610.  7s3.  Hyde,  however,  was 
convioced  that  the  church  would  be  either  totally  mined ,  or  res- 
tored to  a  great  laalre  ;  and  heroa  he  was  right,  as  il  inrned  od|. 
P.  fii4. 
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seeing  one  class,  namely  (he  clei^,  who  had  been  en- 
gaged in  the  same  caase',  not  the  same  in  their  fortune , 
and  many  even  of  the  vaaquished  repuhlicans  undis- 
turbed in  wealth  which ,  directly  or  indirectly ,  they 
deemed  acquired  at  their  own  expense  ' .  They  called  the 
statute  an  act  of  indemnity  for  the  king's  enemies,  and  of 
oblivion  for  his  friends.  They  murmured  at  the  ingra- 
titude of  Charles ,  as  if  he  were  bound  to  forfeit  bis 
honour  and  risk  his  throne  for  their  sakea.  They  con- 
ceived a  deep  hatred  of  Clarendon  ,  whose  steady  adhe- 
rence to  the  great  principles  of  the  act  of  indem- 
nity is  the  most  bouourahle  act  of  bis  public  life.  And 
the  discontent  engendered  by  their  disappointed  hopes 
led  to  some  part  of  the  opposition  afterwards  experienced 
by  (he  king ,  and  still  more  certainly  to  the  coalition 
against  the  minister. 

fio  one  cause  had  so  eminently  contributed  to  the  dis- 
sensions between  the  crown  and  parliament  in  the  two  last 
reigns ,  as  the  disproportion  between  the  public  revenues , 
under  a  rapidly  increasing  depreciation  in  the  value  of 
money  ,  and  the  exigencies  ,  at  least  on  some  occasions , 

'  Life  of  Clarendon,  99.  UEitnnge,  in  a  pampbtet  printed  before 
(he  end  of  ifi6o,  complains  thai  the  ciTaliers  were  neglected ,  the 
Ling  betrayed,  the  creature*  of  Cromwell,  Bradihaw,  and  Si.  John 
laden  nllh  ofiGces  andhonoort.  Of  the  indemnity  he  >ays,  "That  act 
made  the  enemies  to  the  consUtution  masters  in  efiect  of  the  booty  of 
three  nations,  hating  the  crown  ind  church  lands,  all  which  they 
might  now  call  their  own,  while  those  who  stood  np  for  the  laws 
were  *bandoned  to  the  comfort  of  an  irreparable  but  honourable 
min."  He  reviles  the  presbyterian  minigtera  still  in  possesuon  ,  and 
teUs  the  king  (hat  misplaced  lenity  was  his  father's  ruin.  Kennet'i 
Register,  p.  s3).  See  too  in  Somers*  Tracts,  vii.  Si;,  "  The  Hamble 
Representation  of  the  Sad  Condition  of  the  King's  Party."  Alsu 
p.  557. 
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of  the  administration.  There  could  he  no  apology  for 
the  parsimooious  reluctance  of  the  comnions  to  grant 
supplies,  except  the  constitutional  necessity  of  rendering 
them  the  condition  of  redress  of  grievances  -,  and  in  the 
present  circumstances  ,  saUsfied  ,  as  they  seemed  at  least 
to  be ,  with  the  securities  they  had  obtained  ,  and  ena- 
moured of  their  new  sovereign  ,  it  was  reasonable  to 
make  some  further  provision  for  the  current  expendi- 
ture. Yet  this  was  to  be  meted  out  with  such  prudence 
as  not  to  place  him  beyond  the  necessity  of  frequent 
recurrence  to  their  aid.  ^  committee  was  accordingly 
appointed  "  to  consid^  of  settling  such  a  revenue  on 
his  majesty  as  may  maintain  the  splendour  and  grandeur 
of  his  kingly  ofSce,  and  preserve  the  crown  from  want , 
and  from  being  undervalued  by  his  neighbours.  "  By  their 
report  it  appeared  thai  the  revenue  of  Charles  I,  from  1 687 
to  1641 ,  had  amounted  on  an  average  to  about  900,0001. , 
of  which  fiiU  aoo,oool.  arose  from  sources  either  not 
warranted  by  law,  or  no  longer  available.  The  house 
resolved  to  raise  the  present  king's  income  to  i,aoo,oool. 
per  annum  ;  a  sum  perhaps  sufBcient  in  those  times  for 
the  ordinary  charges  of  government.  But  the  funds  as- 
signed to  produce  this  revenue  soon  fell  short  of  the 
parliament  calculation.  ' 

One  ancient  fountain  that  had  poured  its  stream  into 
the  royal  treasury  it  was  now  determined  to  close  up  for 
ever.  The  feudal  tenures  had  brought  with  them  at  the 

'  Commons'  Jonrnils,  4  Sept.  1660.  Sir  Philip  Warwick,  chin- 
cellor  of  the  exchequer,  aMored  Pepj*  that  the  revenne  fell  abort  hj 
a  foDTth  of  the  i,2oo,odo1.  voted  hy  parliimenL  See  his  Diary,  March 
T,  i6()4.  Ralph,  faovrcTer,  sajs,  the  iDcome  ia  1S61  wai  i,iso,5g31., 
though  the  expenditure  ira*  i, 439,0001.  P,  88.  It  appears  probable, 
that  the  hereditary  excise  did  not  yet  produce  much  beyond  its  eati- 
n»le.Id.  p.  ao. 
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conquest ,  or  not  long  after,  those  incidents ,  as  they  were 
usually  called ,  or  emoluments  of  sigaiory,  which  remained 
after  the  military  character  of  Befa  had  been  nearly  e£Fa- 
ced  -,  especially  the  right  of  detaining  the  estates  of  minors 
holdingin  chivalry,  without  accounting  for  the  profits. This 
galling  hurthen ,  incomparably  more  ruinous  to  the  tenant 
than  beneficial  to  the  lord,  it  had  long  been  detennined 
to  remove.  Charles ,  at  the  treaty  of  Newport ,  had  con- 
sented to  give  it  up  for  a  fixed  revenue  of  ioo,oool. ; 
and  this  was  almost  the  only  part  of  that  ineffectual  com- 
pact which  the  present  parliament  were  anxious  to  conw 
plete.  The  king  ,  though  likely  \fi  lose  much  patronage 
and  inHuence  ,  and  what  passed  with  lawyers  for  a  high 
attribute  of  his  prerogative  ,  coiUd  not  decently  refuse 
a  commutation  so  evidently  advantageous  to  the  aristo- 
cracy. IN'o  great  difference  of  opinion  subsisting  as  to  the 
expediency  gf  taking  away  military  tenures,  it  remained 
only  to  decide  from  what  resources  the  commutation  re- 
venue should  spring.  Two  schemes  were  suggested  ;  the 
one ,  a  permanent  tax  on  lands  held  in  chivalry  (  which , 
as  distinguished  from  those  in  socage ,  were  alone  liable 
to  the  feudal  burthens )  ;  th6  other ,  an  excise  on  beer 
and  some  oth^r  liquors.  It  is  evident ,  that  the  former 
was  founded  on  a  just  principle ,  while  the  latter  trans- 
ferred a  particular  burthen  to  the  community.  But  the 
seff-interest  which  so  unhappily  predominates  even  in 
representative  assemblies ,  with  the  aid  of  the  courtiers  , 
who  knew  that  an  excise  increasing  with  the  riches  of 
the  country  was  far  more  desirable  for  the  crowu  than 
a  fixed  land-tax  ,  caused  the  former  to  be  carried,  though 
by  the  very  small  majority  of  two  voices'.  Yet  even 
thus ,  if  the  impoverishment  of  the  gentry ,  and  dilapi- 
■  Not.  1660,  i5i  to  149.  Pari.  Hin. 
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dation  of  their  estates  through  the  detestahte  abuses  of 
wardship  was  ,  as  cannot  be  doubted ,  enormously  mis- 
chievous to  the  inferior  classes ,  the  whole  community 
must  be  reckoned  gainers^  by  the  arrangement ,  though  it 
might  have  been  conducted  iu  a  more  equitable  manner. 
The  *tatute  I  a  Car.  H.  c.  ^4  1  takes  away  the  court  of 
wards  ,  with  all  wardships  and  forfeitures  for  marriage 
by  reason  of  tenure,  all  primer  seisins,  and  fTnes  for 
alienation  ,  aids  ,  escuages  ,  homages  ,  and  tenures  by 
dilTalry  without  exceplion  ,  sare  the  honorary  services 
of  grand  sergeanty,  converting  all  such  tenures  into  com- 
mon socage.  The  same  statute  abolishes  those  famous 
rights  of  purveyance  and  pre-emptiou ,  the  fruitful  theme 
of  so  many  complaining  parliaments  \  and  this  relief  of 
the  people  from  a  general  burthen  may  serve  in  some 
measure  as  an  apology  for  the  imposition  of  the  excise. 
This  act  may  be  said  to  have  wrought  an  important  change 
ia  the  spirit  of  our  constitution ,  by  reducing  what  is  em- 
phatically called  the  prerogative  ofthe  crown,  and  which, 
by  ilj  practical  exhibition  in  these  two  vexatious  exercices 
of  power ,  kept  op  in  the  minds  of  the  people  a  more 
distinct  perception ,  as  well  as  more  awe ,  of  the  mo- 
□arcbj ,  than  could  be  felt  in  later  periods ,  when  it  has 
become ,  as  it  were ,  mei^ed  in  the  common  course  of 
law,  and  blended  with  the  very  complex  mechanism  of 
our  iQStitutioqs.  This  great  innovation ,  however ,  is 
properly  to  be  referred  to  the  revolution  of  i64i ,  which 
pm  an  end  to  the  court  of  itar-chamber  ,  and  suspended 
the  feudal  superiorities.  Hence  with  all  the  miscondoct 
of  the  two  last  Stuarts  ,  and  all  the  tendency  towards 
arbitrary  power  that  their  government  often  displayed , 
we  must  perceive  that  the  constitution  had  put  on  ,  in  a 
very  great  degree  ,  its  modern  character  during  that  pe- 
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riod :  the  boundaries  of  prerogative  were  better  under- 
stood ;^ts  pretensions ,  at  least  in  public ,  were  less  enor- 
mous; and  not  so  many  violent  and  oppressive,  certainly 
not  so  many  illegal ,  acts  were  committed  towards  indivi- 
duals ,  as  under  the  two  first  of  their  femily. 

In  fixing  upon  i,2oo,oool.  as  a  competent  revenue 
for  the  crown ,  the  commons  tacitly  gave  it  to  be  under- 
stood ,  that  a  regular  military  force  was  not  among  the 
necessities  for  which  they  meant  to  provide.  They  looked 
upon  the  army,  notwithstanding  its  recent  services ,  with 
that  apprehension  and  jealousy,  which  becomes  an  Eng- 
lish house  of  commons.  They  were  still  supporting  it  by 
monthly  assessments  of  70,000!. ,  and  could  gain  no  relief 
by  the  king's  restoration  ,  till  that  charge  came  to  an 
end.  A  bill,  therefore  ,  was  sent  up  to  the  lords  before 
their  adjournment  in  September,  providing  money  for 
disbanding  the  land  forces.  This  was  done  during  the 
recess;  the  soldiers  received  their  arrears  with  many  fair 
words  of  praise  ,  and  the  nation  saw  itself,  with  delight 
and  thankfulness  to  the  king ,  released  from  its  heavy 
burthens  and  the  dread  of  servitude  ' .  Yet  Charies  had 
too  much  knowledge  of  foreign  countries,  where  mo- 
narchy flourished  in  all  its  plenitude  of  sovereign  power, 
under  the  guardian  sword  of  a  standing  army  ,  to  part 
readily  with  .so  favourite  an  instrument  of  kings.  Some 
of  his  counsellors  ,  and  especially  the  duke  of  York ,  dis- 
suaded him  from  disbanding  the  army,  or  at  least  advised 
his  supplying  its  place  by  another.  The  unsettled  state  of 
the  kingdom  after  so  momentous  a  revolution,  the  danger- 
ous audacity  of  the  fanatical  party,  whose  enterprises  were 

'  The  troops  disbanded  were  fourteen  reginieals  of  horse  and 
eighteen  of  foot  in  England  :  one  of  horse  and  four  of  fool  in  Scot- 
land ,  beiide*  garrisoni,  JoutdbIs  ,  Not.  7. 
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tiie  more  to  be  guarded  against ,  that  they  were  founded 
on  no  such  calculation  a$  reasonable  men  would  form  , 
and  of  which  the  insurrection  of  Venner ,  in  Pforember , 
1 66b ,  furnished  an  ex;unple ,  did  undoubtedly  appear  a 
very  plausible  excuse  for  something  more  c^  a  military 
protection  to  the  goTernment  than  yeomen  of  the  guard 
and  gentlemen  pensioners.  General  Monk's  regiment , 
called  the  Coldstream ,  and  one  other  of  horse ,  were  ac- 
cordingly retained  by  the  king  in  his  service;  another 
was  formed. out  of  troops  brought  from  Dunkirk ;  and 
thns  began ,  under  the  name  of  guards ,  the  present  re- 
gular army  of  Great  Britain  '.  In  1663  these  amounted 
to  about  5ooo  men  ;  a  petty  force  according  to  our  pre- 
sent notions  ,  or  to  the  practice  of  other  European  mo- 
narchiesin  that  age,  yet  sufficient  to  establish  an  alarming 
precedent ,  and  to  open  a  new  source  of  contention  be- 
tween the  supporters  of  power  and  those  of  freedom. 

So  little  essential  innoTation  had  been  effected  by 
twenty  years'  interruption  of  the  regular  government  in 
the  common  law  or  course  of  judicial  proceedings ,  that 
when  the  king  and  house  of  lords  were  restored  to  their 
places,  little  more  seemed  to  be  requisite  than  a  change 
of  names.  But  what  was  true  of  the  state  could  not  be 
applied  to  the  church.  The  revolution  there  had  gone 
much  farther ,  and  the  questions  of  restoration  and  com- 
promise were  far  more  difficult. 

It  will  be  remembered,  that  such  of  the  clergy  as 
steadily  adhered  to  the  episcopal  constitution  had  been 
expelled  from  their  benefices  by  the  long  parliament , 
under  various  pretexts ,  and  chiefly  for  refusing  to  take 
the  covenant.  The  new  establishment  was  nominally  pres- 

■  Ralph ,  3S;  T.if«  of  Jamea,  447  ;  Grose's  Hitltary  Antiqaitiei , 
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byterian.  But  the  presbyterian  discipline  and  syaodicat 
gOTernment  were  very  partially  introduced-,  and,  upon 
the  whole ,  the  church ,  during  the  suspension  of  the  an- 
cient laws ,  was  rather  an.  assemblage  of  congregations 
than  a  compact  body,  having  little  more  unity  than  re- 
sulted from  their  common  depuideacy  on  the  temporal 
magbtrate.  lu  the  time  of  Cromwell ,  who  favoured  the 
independent  sectaries,  some  of  that  denomination  ob- 
tained livings-,  but  very  few,  I  believe,  comparatively, 
who  had  not  received  either  episcopal  or  presbyterian 
ordination.  The  right  of  private  patronage  to  benefices , 
and  that  of  tithes ,  though  continually  menaced  by  the 
more  violent  party,  subsisted  without  alteration.  Mean- 
while the  episcopal  ministers ,  tbongb  excluded  from  legtd 
loleratioit  along  with  papists,  by  the  instrument  of  go- 
vernment under  which  Cromwell  professed  to  hold  his 
power,  t4)taiaed ,  in  general,  a  suCGcient  indulgence  for 
the  exercise  of  their  function  ' .  Once  indeed  ,  on  disco- 
very of  the  royalist  conspiracy  in  i6SS ,  he  published  a 
severe  ordinance,  foi^idding  every  ejected  minister  or 
fdlow  of  a  college  to  act  as  domestic  diaplain  or  school- 
master. But  this  was  coupled  with  a  promise  to  show  as 
much  tenderness  as  might  consist  with  the  safety  of  the 
nation  towards  sudi  of  the  said  persons  as  shonld  give 
testimtmy  of  their  good  affection  to  the  government  ^  and, 
in  point  of  fact ,  this  ordinance  was  ao  far  from  being 
rigorously  observed,  that  episcopalian  cmventicles  were 
openly  kept  in  London '.  Cromwell  was  c^  a  really  to- 

'  Neal,  jig,  m. 

'  Id.  4ji,  Pepys's  Diary,  ad  init.  Eten  in  Oxford,  aboat  3oo  epi»- 
eopalians  used  to  meet  every  Sunday  irith  the  connivance  ol  Dr. 
Owen,  dean  of  Christ  Cbarch.  Onne'i  life  of  Onen ,  i88.  It  is 
somewhat  bold  la  Anglican  writers  to  complain ,  at  they  now  and  dben 
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lerant  dieposition,  and  there  had  perhaps,  on  the  whole, 
been  no  pra'iod  of  equal  duration  wherein  the  catholics 
themselves  suffered  so  little  molestation  as  under  the  pro- 
tectorate ' .  It  is  well  known  that  he  permitted  the  settle- 
ment of  Jews  in  England ,  after  an  esclusion  of  nearly 
three  centuries ,  in  spite  of  the  denunciations  of  some 
higoted  chiu'c^men  and  lawyers. 

The  preshyterian  cler^,  though  co-operating  in  the 
king's  restoration,  experienced  very  just  apprehensions 
of  the  churdi  they  had  supplanted ;  and  this  was  in  tact 
one  great  motive  of  the  restrictions  that  party  was  so 
anxious  to  impose  on  him.  His  character  and  sentiments 
were  yet  very  imperfectly  known  in  England ;  and  much 
pains  were  taken  on  hoth  sides,  by  ^ort  pamphlets,  pa- 
negyrical or  defamatory,  to  represent  him  as  the  best 
Englii^man  and  best  protestant  of  the  age ,  or  as  one 
given  op  to  profligacy   and   popery '.    The    caricature 

do,  of  the  persecution  Ihey  snfTcred  at  (his  period,  nhen  we  con- 
iider  what  had  been  the  conduct  of  the  bishops  before, and  what  it 
wa*  afterwards.  I  do  not  know  that  any  meotber  of  the  church  of 
England  was  imprisoned  under  the  commonwealth ,  except  for  some 
political  reason;  certain  it  ia  that  the  gaols  were  not  filled  with 

■  The  penal  laws  wra«  comparati-^ely  dormant,  though  two  pricttt 
mffered  death ,  one  of  them  before  the  proteelotnle.  Batln'a  Hem. 
of  Catholics,  ii.  i3.  But  in  1655  Cromwell  issued  a  proclaniation  for 
the  execniion  of  these  statutes ,  which  seems  to  have  been  provoked 
bj  the  persecntion  of  the  Vandoia.  Whitelock  tells  us  lie  opposed  it, 
(iiS.  It  was  not  acted  opon. 

■  Several  of  these  appear  in  Somers'  Tracts,  vol.  vii.  The  king's 
ueareil  friends  were  of  course  not  backward  in  praising  him ,  though 
a  Ihde  at  the  expense  of  their  consciences.  "  In  a  word ,"  says  Hyde 
to  a  correspondent  in  1659,  "  if  being  the  best  protesiant  and  the 
best  Eogliabmau  of  the  nation  can  do  the  king  good  at  home,  he 
must  prosper  wiA  and  by  his  own  subjects."  Clar.  State  Papers,  64'- 
Morley  s^s  he  had  been  to  see  judge  Hale ,  wh»  asked  bin  quo- 
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likeness  was ,  we  must  now  acknowledge ,  more  true 
than  the  other;  but  at  that  time  it  was  fair  and  natural 
to  dwelt  on  the  more  pleasing  picture.  The  preabyterians 
remembered  that  he  was  what  they  called  a  covenanted 
'  king;  that  is,  that  for  the  sake  of  the  assistance  of  the 
Scots ,  he  had  submitted  to  all  the  obligations ,  and  taken 
all  the  oaths ,  they  thought  fit  to  impose  '.  But  it  was  well 
known  that  on  the  failure  of  those  prospects  he  had  re- 
turned to  the  church  of  England ,  and  that  he  was  sur- 
rounded by  its  zealous  adherents.  Charles ,  in  his  decla- 
ration from  Breda ,  promised  to  grant  liberty  of  con- 
science ,  so  that  DO  man  should  be  disquieted  or  called  in 
question  for  differences  of  opinion  in  matters  of  reUgion, 
which  do  not  disturb  the  peace  of  the  kingdom ,  and  lo 
consent  to  such  act  of  parliament  as  should  be  offered 
him  for  confirming  that  indulgence.  But  he  was  silent  as 
to  the  church  establishment ;  and  the  presbyterian  mi- 
nisters ,  who  went  over  to  present  the  congratulations  of 
their  body ,  met  with  civil  language  ,  but  no  sort  of  en- 
couragement to  expect  any  personal  compliance  on  the 
king's  part  with  their  mode  of  worship. 

The  moderate  party  in  the  convention  parliament, 

tioDi  aboot  the  king's  character  and  finoneM  in  tbe  proteitant  re- 
ligion. H.  736.  Morley'i  exertions  to  dispo»se«s  meo  of  the  notion 
diat  the  king  and  his  brother  were  incliued  to  popciy  are  alio  men< 
tiooed  by  Keonet ,  in  bis  Register,  gi8  :  a  book  containing  Yery  co- 
pioas  information  as  to  this  paiiicalar  period.  Yet  Horley  conld 
hardly  have  been  willioot  strong  suspicions  as  to  both  oribem. 

■  He  bad  written  in  cipher  to  secretary  Nicholas,  from  St.  John- 
ston's, Sept.  3,  i65o,  the. day  of  the  battle  of  Dunbar,  "Nothing 
could  have  confirmed  me  more  lo  Ihe  church  of  England  than  being 
here,  seeing  their  hypocrisy,"  Supplement  to  Evelyn's  Diary,  i3J. 
The  whole  letter  ihow*  that  he  was  on  the  point  of  giving  his  new 
tneoAt  the  dip;  as  indeed  be  att^npted  soon  after,  in  what  wm  called 
the  Star.  Laing,  iii,  463. 
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though  not  absolutely  of  the  presbyterian  interest ,  aaw 
the  danger  of  permitting  an  oppressed  body  of  church- 
men to  regain  their  superiority  without  some  restraint. 
The  actual  incumbents  of  benefices  were  on  the  whole  a 
respectable  and  even  exemplary  class ,  most  of  whom 
could  not  be  reckoned  answerable  for  the  legal  defects  of 
their  tide.  But  ibe  ejected  ministers  of  the  Anglican 
church ,  who  bad  endured  for  their  attachment  to  its  dis- 
cipline ,  and  to  the  crown ,  so  many  years  of  poverty  and 
privation ,  stood  in  a  still  more  favourable  light ,  and  had 
an  evident  claim  to  restoration.  Hie  commons  accord- 
in^y,  before  the  king's  return,  prepared  a  bill  for  con- 
firming and  restoring  ministers;  with  the  twofold  object 
of  replacing  in  their  benefices ,  but  without  their  legal 
right  to  the  intermediate  profits,  the  episcopal  clergy, 
who  by  ejection  or  forced  surrender  had  made  way  for 
intruders,  and  at  the  same  time  of  establishing  the  pos- 
session ,  though  originaUy  usurped ,  of  those  against  whom 
there  was  no  claimant  living  to  dispute  it,  as  well  as  of 
those  who  had  been  presented  on  legal  vacancies  ' .  This 
act  did  not  pass  without  opposition  of  the  cavaliers,  who 
panted  to  retaliate  the  persecution  that  had  afflicted  their 
church.  * 

'  la  Car.  II.  c  17.  Il  is  quite  cImt  thtl  an  usurped  pouesiioa  wu 
coufinned by  this  act,  when  the  lawful  iucumlxiit  was  dead,  tbongh 
Burnet  JDliiiuteB  the  conCrarj. 

*  Pari.  Hilt.  g4.  The  chancellor,  iu  his  npeech  to  the  house  at 
their  ad jonmineiil  in  September,  gave  them  to  understand  that  this 
bill  was  not  quite  satisfactory  to  the  court,  who  preferred  the  con- 
firniatiou  of  miniitera  by  parlicular  letters  patent  under  the  great 
seat;  that  the  king's  prerogative  of  dispenstng  with  acts  of  parliament 
might  not  grow  into  disuse.  Mas;  got  the  additional  secoritj  of  such 
patents ,  which  proved  of  service  to  them ,  when  the  neit  parliainent 
did  not  think  fit  to  confirm  thb  important  statute.  Baxter  says, 'p. 
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This  legal  security,  however,  for  the  enjoyment  of 
their  livings  gave  no  satisfaction  to  the  scruples  of  con- 
scientious men.  The  episcopal  discipline,  the  Anglican 
liturgy  and  ceremonies  having  never  been  abrogated  fay 
law,  revived  of  course  with  the  constitutional  monaiv 
chy,  and  brought  with  tfaem  all  the  penalties  that  the 
act  of  uniformity  and  other  statutes  had  inflicted.  The 
non-conforming  clergy  threw  themselves  on  the  king's 
compassion,  or  gratitude,  or  policy,  for  relief.  Tbe  in- 
dependents, too  irreconcileable  to  the  established  church 
tor  any  scheme  of  comprehension ,  looked  only  to  that 
liberty  of  conscience  which  the  king's  declaration  from 
Breda  had  held  forth  '.  But  the  presbyterians  soothed 
themselves  with  hopes  of  retaining  their  benefices  by 
some  compromise  with  their  adversaries.  They  had  never, 
generally  speaking ,  embraced  the  rigid  principles  of  the 
Scottish  clergy,  and  were  willing  to  admit  what  they 
called  a  moderate  episcopacy.  They  oSered ,  accordingly, 
on  the  king's  request  to  know  their  terms,  a  middle 
scheme,  usually  denominated  Bishop  Usher's  Model ,  not 
as  altogether  approving  it ,  but  because  they  could  not 
hope  for  any  thing  nearer  to  their  own  views.  This  con- 
sisted ,  first ,  in  the  appointment  of  a  suffragan  bishop  for 
each  rural  deanery ,  holding  a  monthly  synod  of  tbe  pres- 

s4i  •  aoine  got  letters  patent  lo  tarn  out  the  poneMor* ,  irb«re  the 
former  incambenls  were  dead.  These  mmt  have  been  to  benefioei  in 
the  gift  of  the  croirn;  in  other  caaet,  letten  patent  could  have  been 
of  no  effect.  I  have  found  this  coofirmed  by  the  Joonula,  Aug.  17 , 
1660. 

'  Upon  Venner'a  insurrection  ,  thoogh  the  gectaries  ,  and  etpeciallj 
d>e  independents ,  pubhshed  a  declaration  of  their  abhorrence  of  it , 
■  pretext  was  found  for  issuing  a  proclamition  to  shnt  up  the  con- 
ventii^es  of  the  anabaptists  and  quakers,  and  so  worded  at  to  reach 
all  others.  Kennet's  Begisrer,  357, 
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byters  within  his  district  *,  and ,  secondly,  in  an  annoi  dio- 
cesan synod  of  suffragans  and  representaliTes  of  the  pres- 
byters, under  the  presidency  of  the  bishop,  and  deciding 
upon  all  matters  before  them  by  plurality  of  nuffrages ' . 
This  is,  I  believe,  considered  by  most  competenl  judges  as 
approaching  more  nearly  than  our  own  system  to  the 
usage  of  the  primitive  church ,  which  gave  coiwiderable 
influence  and  superiority  of  rank  to  the  bishop ,  without 
destroying  the  aristocratical  character  and  co-ordinate 
jurisdiction  of  the  ecclesiastical  senate  *.  It  lessened  also 

'  Collier,  869.  871 ;  Baxter,  ili.  s3S.  The  bithop*  Mid ,  in  tbeir 
answer  (o  the  preabyterian*'  propOMb,  that  the  objection*  aglUDit  a 
single  persoo's  adminiitratioo  io  the  church  were  eqaally  applioMe 
lo  ihe  state.  Collier,  Ryi.  Bat  this  vrai  falte,  9*  the;  well  koeir,  and 
designed  only  lo  prodoce  an  effect  it  court ;  for  the  objection*  (rere 
not  groonded  on  reaioniDg ,  but  on  a  pmomad  pOMliie  inibtotioD. 
Besides  which  the  argmneol  cot  againil  ihamiriic* :  for  if  the  Eag* 
lish  conatitutioD ,  or  lomething  aiulogous  to  It ,  had  been  establiibed 
in  the  church,  their  advertariei  would  have  had  all  ihey  nimr  aaked. 

'  SlIUiugReet'i  Irenicuio.  King's  Inquiry  into  the  Comlitalion  uf 
ihe  PrimitiTe  Chorch.  The  former  work  wai  publiihed  at  ibU  time , 
wiih  a  view  to  moderale  the  preteniiooa  of  the  Anglican  parly,  lo 
which  the  aDthor  belonged,  by  showiog  :  1.  That  there  are  no  «tiltt- 
cient  data  for  deterrainiog  with  certainty  the  form  of  ehurch-goTCrq- 
nient  in  the  apoitolical  age,  or  that  which  immediately  fallDwedili 
1.  That,  ai  far  ai  we  may  probably  conjecture,  the  primitire  chorch 
was  framed  00  the  model  of  the  ■ynagoguei  that  ii,  a  lynod  of  prie«ta 
in  every  congregation,  having  one  of  their  own  nnmber  for  •  chief 
or  president;  3.  That  there  it  no  reaioo  to  consider  any  part  of  the 
apostolical  discipline  as  an  invariable  model  for  futore  ages,  and  that 
much  of  our  own  ecclesiastical  polity  cannot  any  way  pretend  to  prl- 
mitive  authority  ;  4.  That  this  has  been  the  opinion  of  all  (he  most 
eminent  theologians  at  home  and  abroad ;  S.  That  it  would  be  expe- 
dient to  introdoce  various  modifications ,  not  on  the  whole  much 
different  from  the  scheme  of  Usher.  Stillingfieet,  whose  work  is  a  re- 
markable instance  of  extenuve  learning  and  mature  judgment  at  (he 
age  of  about  (weniy-three,  thought  fit  afterwards  to  retract  it  in  a  cer- 
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the  inconveuiences  supposed  lo  result  from  the  gre»t 
extent  of  some  English  dioceses.  Bat  though  such  a  sptem 
was  inconsistent  with  that  parity  which  the  tigid  presby- 
terians  maintained  to  be  iudbpensable ,  and  those  who 
espoused  it  are  reckoned ,  in  a  theological  division ,  among 
episcopalians ,  it  was,  in  the  eyes  of  equally  rigid  church- 
men, little  better  than  a  disguised  presbytery,  and  a 
real  subversion  of  the  Anglican  hierarchy. ' 

The  preshyterian  ministers ,  or  rather  a  few  eminent 
persons  of  that  class,  proceeded  to  solicit  a  revision  of 
the  litui^y,  and  a  consideration  of  the  numerous  ob- 
jections which  they  made  to  certain  passages,  while  they 
admitted  the  lawfulness  of  a  prescribed  form.  They  im- 
plored the  king  also  to  abolish,  or  at  least  not  to  enjoin 
as  necessary,  some  of  those  ceremonies  which  they  scrupled 
to  use ,  and  which  in  fact  bad  been  the  original  cause  of 
their  schism ;  the  surplice ,  the  cross  in  baptism ,  the 
practice  of  kneeling  at  the  communion ,  and  one  or  two 
more.  A  tone  of  humble  supplication  pervades  all  their 
language ,  which  some  might  invidiously  contrast  with 
their  unbending  haughtiness  in  prosperity.  The  bishops 
and  other  Anglican  divines,  to  whom  their  propositions 
were  referred ,  met  the  offer  of  capitulation  with  a  scorn- 
ful and  vindictive  smile.  They  held  out  not  the  least 
overture  towards  a  compromise. 

The  king ,  however,  deemed  it  expedient,  during  the 

tain  degree,  and  towards  the  Utter  part  of  his  life,  gave  into  more 
high-church  politics.  It  is  true  that  the  Irenicum  maac  have  been 
composed  nith  almost  nnparslleted  rapidity  for  guch  a  work ;  but  it 
shows, as  far  as  J  can  judge,  no  marks  of  precipitancy.  The  biogra- 
phical writers  pat  its  publication  in  16S9 ;  but  this  must  be  a  mistake  ; 
no  one  can  avoid  perceiving  that  it  could  not  have  passed  the  press 
on  thei4thafMarch,  1660. 
'  Baxter's  Life.  Neal. 
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continuance  of  a  parliament,  the  majority  of  whom  were 
desirous  of  union  in  the  church ,  and  had  given  some 
indications  of  their  disposition  ■ ,  to  keep  up  the  delusion 
a  little  longer,  and  prevent  the  possible  consequences  of 
despair.  He  had  already  appointed  several  preshyterian  • 
ministers  his  chaplains ,  and  given  them  frequent  au- 
diences. But  during  the  recess  of  parliament  he  published 
a  declaration ,  wherein ,  after  some  compliments  to  the 
ministers  of  the  preshyterian  opinion ,  and  an  artful  ex- 
pression of  satisfaction  that  he  had  found  them  no  ene- 
mies to  episcopacy  or  a  liturgy ,  as  they  had  been  reported 
to  be ,  he  announces  his  intention  to  appoint  a  sufBcient 
number  of  suffragan  bishops  in  the  larger  dioceses ;  he 
promises  that  no  bishop  should  ordain  or  exercise  any 
part  of  his  spiritual  jurisdiction  without  advice  and  as- 
sistance of  his  presbyters  j  that  no  chancellors  or  officials 
of  the  bishop  should  use  any  jurisdiction  over  the  mi- 
nistry, nor  any  archdeacon  without  the  advice  of  a  coun- 
cil of  his  cle^y ;  that  the  dean  and  chapter  of  the  dio- 
cese ,  together  with  an  equal  number  of  presbyters ,  an- 
nually chosen  by  the  clergy ,  should  be  always  advising 
and  assisting  at  all  ordinations ,  church  censures ,  and 
other  important  acts  of  spiritual  jurisdiction.  He  declared 
also  that  he  would  appoint  an  equal  number  of  divines  of 
4>oth  persuasions  to  revise  the  hturgy,  desiring  that  in  the 
mean  time  none  would  wholly  lay  it  aside ,  yet  promising 
that  no  one  should  be  molested  for  not  using  it  till  it 
should  be  reviewed  and  reformed.  With  regard  to  cere- 
monies ,  he  declared  that  none  should  be  compelled  to 
receive  the  sacrament  kneeling ,  nor  to  use  the  cross  in 

'  Tbcy  addreased  the  Uog  10  call  lucli  divines  »t  he  should  ihink 
fit  to  adiiie  with  concerning  mitten  of  religioa-  Jaly  *o ,  1660.  Joor- 
nals  and  Pari.  Hist. 
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baptism ,  nor  to  bow  at  the  name  of  Jesus ,  nor  to  wear 
the  surplice ,  except  in  the  royal  chapel  and  in  cathedrals, 
nor  should  subscription  to  articles  not  doctrinal  be  re- 
quired. He  renewed  also  his  declaration  from  Breda,  that 
ho  man  should  be  called  in  question  for  diOerences  of 
religious  opinion ,  not  disturbing  the  peace  of  the  king- 
dom. ' 

Though  many  of  the  presbyterian  party  deemed  this 
modification  of  Anglican  episcopacy  a  departure  from 
their  notions  of  an  apostolic  church ,  and  inconsistent  with 
their  covenant ,  the  majority  would  doubtless  have  ac- 
quiesced in  so  extensive  a  concession  from  the  ruling 
power.  If  faithfully  executed ,  according  to  its  apparent 
Ineaning,  it  does  not  seem  that  the  declaration  falU  very 
short  of  their  own  proposal,  the  scheme  of  Usher*.  The 
high-church  men  indeed  would  have  murmured  had  it 
been  made  effectual.  But  such  as  were  nearest  the  king's 
councils  well  knew  that  nothing  ebe  was  intended  by  it 

'  Pari.  Hist.  Neal,  Baxier,  Collier,  elc.  Buruei  says  thai  Clarendon 
hail  made  the  kipg  publish  this  declaratJoni  "but  the  bishops  did 
not  approve  of  ihis;  and  after  the  setTice  thej  did  that  lord  In  the 
Dnke  of  York's  marriage,  he  nould  Dot  put  any  tiardship  on  thaw 
who  had  so  signally  obliged  him."  This  is  rery  invidious.  I  know  no 
evidence  that  the  declaration  was  published  at  Clarendon's  sugges- 
tion, except  indeed  that  he  was  the  great  adviser  of  Ihe  crown;  yet  in 
some  things,  especially  of  this  nature,  the  kiug  seems  to  hive  acl«d- 
wilhout  his  concurreuce.  He  certainly  speak*  of  the  declamtiou  ii  if 
he  did  not  tvboliy  relish  it  (Life,  y5.) ,  and  does  not  slate  it  fairly.  In 
State  Trials ,  vi.  1 1 ,  it  is  said  to  have  been  drawn  up  by  Morley  and 
Henchman  fur  the  church ,  Iteynolds  and  Calamy  for  the  dissenters  ; 
if  they  disagreed,  lords  Anglese*  and  Hollis  to  decide. 

'  The  chief  objection  made  by  thepresbyterians,  as  far  a*  we  learn 
from  Baxter,  was. ,  ibat  the  consent  of  presbyters  to  the  bishop's  acts 
was  no)  promised  by  tbe  declaration ,  hut  only  their  advice  (  a  dis- 
tinction not  apparently  very  material,  in  practice ,  but  hearing  per- 
haps on  (he  great  point  of  controversy ,  whether  the  difference  he- 
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than  to  scatter  dust  in  men's  eyes,  and  prevent  the  inter- 
ference of  parliament.  'Hiis  was  soon  rendered  manifest . 
when  a  hill  to  render  the  king's  declaration  effectual  was 
vigorously  opposed  by  the  courtiers,  and  rejected  on  a 
second  reading  by  i83  to  157  '.  Nothing  could  more  for- 
cibly demonstrate  an  intention  of  breaking  faith  with  the 
preshylerians  than  this  vote.  For  the  king's  declaration 
was  repugnant  to  the  act  of  uniformity  and  many  other 
statutes,  so  that  it  could  not  be  carried  into  effect  with- 
out the  authority  of  parliament ,  unless  by  means  of  such 
a  general  dispensing  power  as  no  parliament  would  en- 
dure*. And  it  is  impossible  to  question  that  a  hill  for 
confirming  it  would  have  easily  passed  through  this  house 
of  commons ,  had  it  not  been  for  the  resistance  of  the 
government. 

Charles  now  dissolved  the  convention  parliament , 
having  obtained  from  it  what  was  immediately  neces- 
sary, but  well  aware  that  he  could  better  accomplish  his 

tweeu  the  two  were  in  order,  or  iu  degree.  The  king  would  not 
come  into  the  sclienie  of  coiueot ;  though  they  presaed  him  with  a 
paaMge  out  of  the  Icon  Baailike ,  where  his  father  allowed  of  h.  Life 
of  Baxter,  a;;6.  Some  alterations ,  however,  were  made  in  con»eqnenee 
of  their  suggestions. 

'  Pari.  Hist.  iff.  iSi.  Clarendon,  76,  most  straogely  observes  on 
this  :  "Some  of  the  leaders  brought  a  bill  into  the  honse  for  the 
making  that  declaration  a  law ,  which  was  soitable  to  their  other  acta 
of  ingenuity  to  keep  the  church  for  ever  under  the  same  indulgence 
and  without  any  settlement ;  ifbich  being  qnickly  perceiTcd,  there 
wM  no  further  progress  in  it."  The  bill  was  brought  in  by  sir  Hat- 
diew  Hale. 

'  Collier,  who  of  course  thinks  this  declaration  an  encroachment 
on  the  chnrch  ,  as  well  as  on  the  legislative  power ,  says ,  "  For  this 
Tea*on  it  was  overlooked  at  the  assizes  and  sessions  in  several  places 
in  the  country,  where  the  dissenting  ministers  were  indicted  for  not 
conforming ,  pursuant  to  the  laws  in  force."  P.  8yP.  Neal  cooGrml 
this,  S8l>,and  Kennet's  Register,  ^7^. 
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objects  with  anotber.  It  was  studiously  iuculc&ted  by  the 
royalist  lawyers ,  that  as  this  assembly  bad  not  been  sum- 
moned by  the  king's  writ ,  none  of  its  acts  could  hare  any 
real  validity ,  except  by  the  confirmation  of  a  true  parlia- 
ment ' .  This  doctrine  being  applicable  to  the  act  of  in- 
demnity left  the  kingdom  in  a  precarious  condition ,  till 
an  undeniable  security  could  be  obtained ,  and  rendered 
the  dissolution  almost  necessary.  Another  parliament  was 
called  of  yery  different  composition  from  the  last.  Posses- 
sion aud  the  standing  ordinances  against  royalists  had 
enabled  the  secluded  members  of  i648,  that  b,  the 
adherents  of  the  long  parliament ,  to  stem  with  some 
degree  of  success  the  impetuous  tide  of  loyalty  in  the  last 
elections ,  and  put  them  almost  upon  an  equality  with 
the  court.  But  in  the  new  assembly ,  cavaliers ,  and  the 
sons  of  cavaliers ,  entirely  predominated ;  the  great  fa- 

'  Life  orClarendoD,  74.  ApUuiible  and  MtuewhatdaDgerous  attack 
had  been  made  on  the  authority  of  thi*  parliament  from  an  opposite 
quarter,  in  a  pamphlet  written  by  one  Drake,  niuler  the  itaiDe  of 
ThoiDM  Philips,  iotilled  "The  Long  ParliameDt  ReriTed,"  and  in- 
tmded  to  proTC  that  hy  the  act  of  the  late  king  ,  providing  that  they 
should  not  be  diasolTcd  but  by  the  eoDCDrrence  of  the  whole  legiila. 
ture,  they  were  still  in  exiateuce;  and  that  the  king's  demise,  which 
legally  puts  an  end  to  a  parliament,  could  not  affect  one  that  was 
declared  permanent  by  so  direct  an  eaactmenL  This  argoment  seeiDs 
bj  DO  means  inconsiderable;  but  the  times  were  not  such  as  to  per- 
mit of  technical  reasoning.  The  coniention  parliament ,  after  qnes- 
tioQiDg  Drake ,  finally  sent  np  articles  of  impeachment  against  him ; 
bat  the  lords,  after  hearing  him  in  bis  defence,  when  he  confessed 
his  fanlt ,  left  him  to  be  prosecuted  by  the  attorney -generaL  Nothing 
more ,  probably,  took  place.  ParL  Hist.  14S.  1S7.  This  was  in  Novem- 
ber and  Decenj)er  1660  :  but  Drake's  book  seems  still  to  baye  been 
In  considerable  circulation;  at  least  I  have  two  editions  of  it,  both 
bearing  the  date  of  1661.  The  argument  It  contains  is  purely  legal ; 
but  the  aim  mast  have  bem  to  seive  the  presbyterian  or  parliamenia- 
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milies ,  the  ancient  gentry ,  the  episcopal  clergy ,  resumed 
their  influence  ;  the  presbyterians  and  sectarians  feared 
to  bav^  ijieir  offences  remembered  ^  so  that  we  may  rather 
be  surprised  that  about  fifty  or  sixty  who  had  belonged 
to  the  opposite  side  found  places  in  such  a  parliament , 
than  that  its  general  complexion  should  be  decidedly 
royalist.  The  presbyterian  faction  seemed  to  lie  prostrate 
at  the  feet  of  those  on  whom  they  had  so  long  triumphed , 
without  any  force  of  arras ,  or  civil  convulsion ,  as  if  the 
king  had  been  brought  in  against  their  will.  Nor  did  the 
cavaliers  fail  to  treat  them  as  enemies  to  monarchy , 
though  it  was  notoriou^Hat  the  restoration  was  chiefly 
owing  to  their  endeavours. ' 

The  new  parliament  gave  the  first  proofs  of  their  dis- 
position ,  by  voting  that  all  their  members  should  receive 
the  sacrament  on  a  certain  day  according  to  the  riles  of 
the  church  of  England ,  and  that  the  solemn  league  and 
covenant  should  be  burned  by  the  common  hangman* . 
They  excited  still  more  serious  alarm  by  an  evident 
relu<^nce  to  confirm  the  late  act  of  indemnity,  which 
the  king  at  the  opening  of  the  session  had  pressed  upou 
their  attention.  Those  who  had  suflfered  the  sequestrations 

'  Complainu  of  inialts  on  the  preshjiteruD  clergy  were  made  (o 
the  late  parliament.  Pari.  Hist.  iGo.  The  Anglictiu  iDieighed  grouly 
against  them  an  the  score  of  their  past  Conduct,  nolwilhitBndiDg  the 
acl  of  IndemoilT.  Kennet'i  Begister, G16.  See,  as  a  ipecinieii.  Sooth's 
serraona,  paasim. 

'  Journals,  17th  of  Hay,  ifi6i.  The  previous  question  was  moved 
on  this  vote,  but  lost  hy  aiS  to  io3  ;  Horice  ,  the  secretary  of  slate, 
being  one  of.the  teller*  for  the  nunority.  Honk,  I  believe,  to  whom 
Morice  owed  his  elevatioo ,  did  what  he  could  to  prevent  violent 
measures  against  the  presbyieriaoB.  AldermaD  Love  was  suspended 
from  nttiog  in  the  honse,  July  3,  for  not  having  taken  the  sacra- 
ment. I  suppose  that  he  afterwards  conforraed ;  for  he  became  an  ac- 
tive member  of  the  oppotition. 
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and  other  losses  of  a  vanquished  part;  could  not  endure 
to  abandon  what  they  reckoned  a  just  reparation.  But 
Garendon  adhered  with  equal  integrity  and  pritd^ce  to 
this  fundamental  principle  of  the  restoration ;  and  alter  a 
strong  message  from  the  king  on  the  subject ,  the  com- 
mons were  content  to  let  the  bill  pass  with  no  new  ex- 
ceptions '.  They  gate  indeed  some  relief  to  the  ruined 
cavaliers,  by  voting  6o,oool.  to  be  distributed  among 
that  class ;  but  so  inadequate  a  comjwnsation  did  not 
assuage  their  discontents. 

I  have  mentioned  above,  that  the  late  houae  of  com- 

•  JdutdiIs,  June  iii ,  etc.  Pari,  Hist-  log.  Life  of  ClareDdon,  71. 
Burnet,  i3o.  Abill  ditchargmg  Ihe  loyaliBts  from  all  interest  exceeding 
three  per  cent,  on  debts  comracled  before  the  wars,  passed  the  coni' 
mons,  but  dropped  in  the  other  house.  Tbe  great  discontent  of  this 
party  at  the  indemnity  continued  to  show  itself  in  subaeqoent  aes- 
lioDS.  Clarendon  mentions  nith  much  censure,  that  many  private 
bills  passed  about  i(>6i ,  annolling  conTcyasces  of  lands  nude  during 
the  troubles,  p.  161 ,  iC3.  One  remarkable  Instance  ought  to  be  no- 
ticed ,  as  having  been  greatly  misrepresented :  At  tbe  earl  of  Derby's 
seat ,  of  Knowiley  in  Lancasliite ,  ■  tablet  is  placed  to  commemorate 
the  ingratitude  of  Charles  11  in  having  refused  the  royal  assent  to  a 
bill  which  had  passed  both  houses  for  restoring  the  son  of  the  earl  of 
Derby,  who  had  lost  his  life  in  the  royal  cause,  to  his  family  estate. 
This  has  been  so  often  reprinted  by  tonrista  and  novelists,  that  it 
pasaet  cmrenlly  for  a  just  reproach  on  the  king's  memory.  It  was 
however  in  fact  one  of  his  most  hononrahle  actions.  Tbe  truth  is,  that 
the  cavalier  fiction  carried  through  parliament  a  bill  to  make  Toid 
the  conveyances  of  some  manors  which  lord  Derby  had  voluntarily 
sold  before  the  restoration ,  in  die  very  face  of  the  act  of  indemnity, 
and  against  alllaw  and  justice.  Clarendon ,  who ,  together  with  some 
very  Te«pect«ble  peers,  had  protested  against  this  measure  ii^  tbe 
upper  bouse ,  thought  it  his  duty  to  recommend  the  king  to  refuse 
his  assent.  Lords'  Journals,  Feb.  6,  and  May  14,  16S1.  There  is  so 
■nDch  to  blame  in  both  the  minister  and  bis  master ,  that  it  is  but  fair 
to  ^ve  them  credit  for  that  which  Ihe  pardonable  prejudices  of  the 
fiimily  interested  have  led  it  to  mis-state. 
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mons  had  consented  to  the  exception  of  Vane  and  Lambert 
from  indemnity,  on  the  king's  promise  that  they  shotild 
not  suffer  death.  They  had  lain  in  the  Tower,  accord- 
ingly, without  heing  brought  to  trial.  The  regicides  who 
had  come  in  under  the  proclamatioQ  were  saved  from 
capital  punishment  by  the  former  act  of  indemnity.  But 
the  present  parliament  abhorred  this  lukewarm  lenity. 
A  bill  was  brought  in  for  the  execution  of  tfae  king's 
judges  in  the  Tower,  and  the  attorney-general  was  re- 
quested to  proceed  against  Vane  and  Lambert '.  The 
former  dropped  in  the  house  of  lords  ^  hut  those  formi- 
dable chiefs  of  the  commonwealth  were  brought  to  trial. 
Their  indictments  alleged  as  overt  acts  of  high  b^aaon 
against  Qiarles  II  their  exercise  of  cItiI  and  military 
functions  under  the  usurping  government ;  though  not , 
as  far  as  appears,  expressly  directed  against  the  king's 
authority,  and  certainly  not  against  his  person.  Under 
such  an  accusation  many  who  had  been  the  most  earnest 
in  the  king's  restoration  might  have  stood  sA  the  bar. 
Thousands  might  i4>pty  to  themselves ,  in  the  case  of 
Vane,  the  beautiful  expressions  of  Mrs.  Hutchinson  ,  as 
lo  her  husband's  feelings  at  the  death  of  the  regicides , 

'  ConnnoDs'  Journals,  mt  July,  iR6f.  A  diTiuoD  took  place,  No- 
veinber  sE  ,  on  a  motion  10  by  this  bill  aside,  in  ormnderatioa  of  the 
kiag't  proclamation,  irhich  was  lost  by  iij  to  log  :  lord  Corabary 
(Clarendon's  sod)  being  a  teller  for  the  Noes.  The  bill  was  sent  up  to 
the  lords,  Jan.  17,  1661.  See  also  Pari.  Hist.  117,  aaS.  Some  of  their 
proceedings  trespassed  upon  the  execntiie  power,  aud  iDfringed  the 
prei'ogalite  they  Ubonred  to  eralt.  Rut  long  int'erruptioQ  of  the  due 
course  of  the  constitution  had  made  its  boundaries  indistinct.  Thus, 
in  the  coUTention  parliament,  the  bodies  of  Cromwell,  Bradshaw, 
Ireton,  and  others,  were  ordered  ,  Dec.  4,  on  the  motion  of  colonel 
Titus,  to  be  disinterred,  and  hanged  on  a  gibbet.  The  lords  con- 
curred in  this  order;  but  the  mode  of  address  to  the  king  wonid  have 
been  more  regular.  Pari.  Hist.  i5i. 
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that  he  looked  on  himself  as  judged  in  their  judgment, 
and  executed  in  their  execution.  The  stroke  fell  upon 
one ,  the  reproach  upon  many. 

The  condemnation  of  sir  Henry  Vane  was  very  ques- 
tionable, even  according  to  the  letter  of  the  law.  It  was 
plainly  repugnant  to  its  spirit.  An  excellent  statute  enacted 
under  Henry  VII ,  and  deemed  by  some  great  writers  to 
he  only  declaratory  of  the  common  law,  hut  occasioned , 
no  douht,  by  some  harsh  judgments  of  treason  which  had 
been  pronounced  during  the  late  competition  of  the  houses 
of  York  and  Lancaster,  assured  a  perfect  indemnity  to 
all  persons  obeying  a  king  for  the  tim^  being ,  however 
defective  his  title  might  come  to  be  considered  when 
another  claimant  should  gain  possession  of  the  throne.  It 
established  the  duty  of  allegiance  to  the  existing  govern- 
ment upon  a  general  principle ;  but  in  its  terms  it  certainly 
presumed  that  government  to  be  a  monarchy.  This  fur- 
nished the  judges  upon  the  trial  of  Vane  with  a  dbtinction 
of  which  they  willingly  availed  themselves.  They  pro- 
ceeded ,  however,  beyond  all  bounds  of  constitutional 
precedents  and  of  common  sense ,  when  they  determined 
tbat  Charles  the  Second  had  been  kijig  de  facto  as  well  as 
de  jure  from  the  moment  of  his  father's  death ,  though  , 
in  the  words  of  their  senseless  sophistry,  "  kept  out  of 
the  exercise  of  his  royal  authority  fay  traitors  and  reheb." 
He  bad  indeed  assumed  the  title  during  his  exile ,  and  had 
granted  letters  patent  for  different  purposes ,  which  it 
was  thought  proper  to  hold  good  after  his  restoration ; 
thus  presenting  the  strange  anomaly,  and  as  it  were  con- 
tradiction in  terms ,  of  a  king  who  began  to  govern  in  the 
twelfth  year  of  hb  reign.  But  this  had  not  been  the  usage 
of  former  times.  Edward  IV,  Richard  ID,  Henry  VH, 
had  dated  their  instruments  either  from  their  proclama- 
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tion  ,  or  at  least  Froin  some  act  of  possession.  The  ques- 
tion was  not  whether  a  right  to  the  crown  descended 
according  to  the  laws  of  inheritance ;  hat  whether  such  a 
right ,  divested  of  possession ,  could  challenge  allegiance 
as  a  bounden  duty  by  the  law  of  England.  This  is  ex- 
pressly determined  in  the  negative  by  Lord  Coke  in  his 
third  Institute ,  who  maintains  a  king  "that  hath  right , 
and  is  out  of  possession  ,"  not  to  be  within  the  statute  of 
treasons.  He  asserts  also  that  a  pardon  granted  by  him 
would  be  void ;  which  by  parity  of  reasoning  mu^t  extend 
to  all  his  patents '.  We  may  consider  therefore  the  execu- 
tion  of  Vane  as  one  of  the  most  reprehensible  actions  of 
this  had  reign.  It  not  only  violated  the  assurance  of  in- 
demnity, but  introduced  a  principle  of  sanguinary  pros- 
cription, which  would  render  the  return  of  what  is  called 
legitimate  government  under  any  circumstances  an  into- 
lerable curse  to  a  nation.* 

The  king  violated  his  promise  by  the  execution  of  Vane, 
as  much  as  the  judges  strained  the  law  by  his  conviction. 
He  bad  assured  the  last  parliament ,  in  answer  to  their 
address,  that  if  Vane  and  Lambert  should  be  attainted  by 
law,  he  would  not  suffer  the  sentence  to  be  executed. 
Though  the  present  parliament  had  urged  the  attorney- 
general  to  bring  these  delinquents  to  trial  ^  they  had  never, 
by  an  address  to  the  king ,  given  him  a  colour  for  retract- 
ing his  promise  of  mdrcy.  It  is  worthy  of  norice,  that 
Clarendon  does  not  say  a  syllable  about  Vane's  trial ; 
which  affords  a  strong  presumption  that  he  thought  it  a 
breach  of  the  act  of  indemnity.  But  we  have  on  record  a, 

'  3  Id«,  7.  Tbisappeara  to  hive  been  held  in  Bagot'i  caae,  g  Edw. 
4.  See  alto  Uigden's  View  of  the  English  Coustitucion,  1709. 

■Foster,  in  his  Discoorse  on  High  Treason,  eTidently  intinules 
thit  he  thought  the  contiction  of  Vane  nnjnatiGsble. 

ni.  3 
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remarkaUe  loiter  of  ihe  king  lo  hia  minister,  wherein  he 
expresses  his  resentment  at  Vane's  bold  demeanour  during 
his  trial ,  and  intimates  a  wish  for  his  death ,  though  with 
some  douhts  whether  it  could  he  hooourably  done  '- 
Doabts  of  such  a  nature  never  lasted  long  with  this 
prince;  and  Vane  suffered  the  week  after.  Lamhert  , 
whose  suhroissiTC  hehaTioor  had  furnished  a  contrast 
with  that  of  ^  ane ,  was  sent  to  Guernsey,  and  remained 
a  prisoner  for  iWrty  years.  The  royahsts  ha^e  spoken  of 
\ane  with  eslreme  dblike ;  yet  it  should  be  ranembered , 
thai  he  was  ool  only  incorrupt ,  bat  disinleresled ,  in- 
SeuUe  in  conforwung  his  puUic  nHtduct  to  his  principles, 
and  aveise  to  eywr  sangiBnarr  or  (q^iressiTe  measure  ; 
qualities  not  T«rt  ciMBnton  in  revolulionarT  chiefs ,  and 
whkh  hooouraUv  dislii^uish  hia  from  the  Lamberts 
and  Haslerigs.  of  his  party.  ' 

No  lime  was  lost .  as  •ight  be  expected  fro*  ibe  temper 
of  Uie  commons,  in  leplanng  the  throne  on  it& couadni- 
tional  has^  alter  the  rade  encroachments  of  ibe  long  fwr- 
liameot.  ItkeydecUredthat  tberewasno  le^jslaliTV power 
in  eittkn  or  both  botKe»  without  Ibe  kiing ;  ibal  the  kngiie 

■  "^TIm  t«b«<Nk  Alt  bos  b««n  mdelvnK'of  sirB.  Twe's  «an»gr 
\eM«tdav  IB  (be  Halt  is  tbr  ocosioB  of  ^bs  tetter,  vdich  ,  if  I  iB 
nghth  iiilinMijil,  sM  w  janhMt.  as  l»  jarti^  *U  ^  ^"^  ^"^i 
aekmw Wgittg  »  wjwii—  paw^r ia  '-g*™-*  bat  kpiKlnaaC.  Kvi 
Bfun  thja^  to  Am  puryow.  lixt  bie  had  >  tcv*  accwmC  ofilt; 
•mI  if  t>«  biB  jtieB  new  Mns^mi  (u  (w  luDg«d.  ceraiolv  be  h  too 
d^igenMs  a  OHD  ra  tet  linr.  if  <■«  no  honesd'*  ptt  him  oat  of  Ac 
way.  Tbink.  of  lilts,  mi  j-—  — i  ■  i-^ri  ili.ii—I  of  it  In  —wiim  .  tiU 

faad.  "-TW  king.  June  7.  toO).'  Vmw  -m.  befatmied  Jon*  kJ. 
Kliw*  ^ita*>  in  OxAnd  adiliua  .  p.  164. )  IlH3ifc»  Liias,  1.  ^a. 

'  Vane  gwa  op  ib<t  pnift&  of  tuK  plan  w  auM»KU  of  Hm  naiy  . 
wUA.  WCW^Bg  lu  Us- pMiM«  woold  hM«  ^M«tlKd  tn  io.iHH^  par 
uiB.ir*«anKl>MLllMTi»-'sLifcof  CraawxlLrp.  mh>. 
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and  coTenant  was  anlaiwfuUy  impoaed ;  that  the  sole 
supreme  commaDd  of  the  militia ,  and  of  all  forces  by 
sea  and  land,  had  ever  been  by  die  laws  of  England  the 
nndonhted  right  of  the  crowa ;  that  Deilhsr  house  of  par- 
liament conld  pretend  to  it ,  nor  could  lawfully  levy  any 
war  offenave  or  defensive  i^inst  hia  majesty ' .  These  last 
words  appeared  to  go  to  a  dangerous  length  and  to  sanction 
the  suicidal  doctrine  of  absolute  non-resistance.  TJiey 
made  die  law  of  high  treason  more  strict  during  the  lung's 
life,  in  pursuance  of  a  precedent  in  the  reign  ^Elizabeth '. 
They  restored  the  bishops  to  their  saais  ia  the  house  of 
lords ;  a  step  which  the  last  parliament  would  never  have 
been  induced  to  take ,  but  which  met  with  little  of^sition 
from  the  present '.  The  violence  that  had  attended  Uieir 
«iclasion  seemed  a  sufficient  motive  for  rescinding  a  sta- 
tute so  improperly  obtained ,  even  if  the  policy  of  main- 
taining die  spiritual  peers  were  somewhat  doubtful.  The 
remembrance  of  those  tumultuons  assemblages  which  had 
overawed  their  predecessors  in  the  winter  of  1641 ,  and 
at  other  times ,  produced  a  lawag«iust  disorderly  petitions. 
This  sutute  provides  Aat  no  petition  or  address  shall  be 
presented  to  the  king  or  either  house  of  parliament  by 
more  than  ten  persons ,  nor  shall  any  one  procure  above 
twenty  persons  to  coi»ent  or  set  their  hands  to  anv 
petition  for  alteration  of  matters  established  by  law  in 
church  or  sfeate ,  unless  with  the  previous  order  of  three 

■  1 3  Gar.  II.  c  i  aad  6.  A  bill  for  lettling  tfac  ntilitia  bad  b«eii 
mncb  apposed  id  tbe  coDveuticni  parliament ,  ■>  tending  to  bring  in 
martial  law.  Pari.  Hist.  iv.  tjS.  It  scmdi  10  have  dropped, 

•  C.  1. 

'  C.  1.  Theoul;  appoiitioa  made  to  this  wai  in  tbe  botue  of  lords 
I^  the  earl  of  Bristol  and  some  of  the  Roman  catholic  par^,  who 
tbonght  tbe  hi^ops  would  not  be  broaght  into  a  toleration  of  their 
religion.  Lifeof  Clarendon,  p.  i38. 
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justices  of  the  county,  or  the  major  part  of  the  grand 
jury.  ' 

Thus  far  the  new  parliament  might  be  said  (o  have 
acted  chieBy  on  a  principle  of  repairing  the  hreachea 
recently  made  in  our  constitution ,  and  of  re-estahlishing 
the  just  houndaries  of  the  executive  power;  nor  would 
much  objection  have  been  offered  to  their  measures,  had 
they  gone  no  farther  in  the  same  course.  The  act  for 
regulating  corporations  is  much  more  questionable ,  and 
displayed  a  determination  to  exclude  a  considerable  por- 
tion of  the  community  from  their  civil  rights.  It  enjoined 
all  magbtrates  and  persons  bearing  of6ces  of  trust  in  cor- 
porations to  swear,  that  they  believed  it  unlawful ,  on  any 
pretence  whatever,  to  take  arms  against  the  king,  and 
that  they  abhorred  the  traitorous  position  of  bearing  arms 
by  kis  authority  against  his  person ,  or  against  those  that 
are  commissioned  by  him.  They  were  also  to  renounce 
all  obligation  arising  out  of  the  oath  called  the  solemn 
league  and  covenant ;  in  case  of  refusal ,  to  be  immediately 
removed  from  office.  Those  elected  in  future  were ,  in 
addition  to  the  same  oaths,  to  have  received  the  sacra- 
ment within  one  year  before  their  election ,  according  to 
the  rites  of  the  English  church  *.  These  provisions  struck 
at  the  heart  of  the  presbyterian  party,  whose  strength  lay 
in  the  little  oligarchies  of  corporate  towns ,  which  directly 
or  indirectly  returned  to  parliament  a  very  large  propoi^- 

'C.  S. 

*  i3  Car.  II-  tea.  i.  c.  i.  This  bill  did  Dot  paaa  withoal  a  strong; 
opfKWtiOD  in  the  commons.  It  wa«  carried  at  last  by  181  (o  77,  Jour- 
imb ,  July  5 ;  but  od  a  previoaB  diTision  for  it>  commiiment  the  num- 
ber* were  i85  to  i36.  June  jo.  Prynne  was  aflerwardi  reprimanded 
llT  the  speaker  for  publishing  a  pamphlet  against  this  act ,  Jtilv  i5  ; 
but  hia  courage  had  now  forsaken  him,  and  he  made  a  submissive 
apology,  though  the  cenanre  was  proaounced  in  a  very  harih  manner. 
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lion  of  its  members.  Yet  it  rarely  happens  that  a  political 
faction  is  crushed  by  the  terrors  of  an  oath.  Many  of  the 
more  rigid  presbyterians  refused  the  conditions  imposed 
by  this  act ,  but  the  majority  found  pretexts  for  qoatifying 
ihemseWes. 

It  could  not  yet  he  said ,  that  ihb  loyal  assembly  had 
meddled  with  those  safeguards  of  public  liberty  which 
had  been  erected  by  (heir  great  predecessors  en  i64i. 
The  laws  that  Falkland  and  Hampden  had  combined  to 
provide,  those  bulwarks  against  the  ancient  exorbitance 
of  prerogative ,  stood  unscathed ,  threatened  from  afar , 
bnt  not  yet  betrayed  by  the  garrison.  But  one  of  these , 
the  bill  for  triennial  parliaments ,  wounded  the  pride  of 
royalty,  and  gave  scandal  to  its  worshippers-,  not  so  much 
on  account  of  its  object ,  as  of  the  securities  provided 
against  its  violation.  If  the  king  did  not  summon  a  fresh 
parliament  within  three  years  after  a  dissolution ,  the 
peers  were  to  meet  and  issue  writs  of  their  own  accord  ; 
if  they  did  not  within  a  certain  time  perform  this  duty, 
the  sheriffs  of  every  county  were  to  take  it  on  themselves; 
and  in  default  of  all  constituted  authorities ,  the  electors 
might  assemble  without  any  regular  summons  ,  to  choose 
representatives.  It  was  manifest  that  the  king  must  have 
taken  a  fixed  resolution  to  trample  on  a  fundamental  law, 
before  these  irregular  and  tumultuous  modes  of  redress 
could  be  called  into  action ;  and  that  the  existence  of 
such  provisions  could  not  in  any  degree  weaken  or  en- 
danger' the  legal  and  limited  monarchy.  But  the  doctrine 
(^  passive  obedi^ce  had  now  crept  from  the  homilies 
into,  the  statute4)ook ;  the  parliament  had  not  scrupled 
to  declare  the  unlawfulness  of  defen^ve  war  against  the 
king's  person :  and  it  was  but  one  step  more  to  take  away 
all  direct  means  of  counteracting  his  pleasure.  Bills  were 
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MomxliDglf  more  than  once  onler«d  to  be  Invughtin  for 
repealing  the  triennial  act -,  tint  bo  further  steps  were 
taken  till  the  king  tbongbA  it  at  length  fLeoessary ,  in  dw 
fetr  1664 ,  to  give  them  an  intination  of  his  fleaires  ' . 
A  vague  ootioo  had  partially  gained  ground ,  that  00 
paHiament ,  by  firtne  of  that  bill ,  could  sit  tor  more 
dran  three  years.  In  alluBon  to  this,  ke'ldd  tkeai,Hon 
opening  the  scmrm  of  1664 ,  that  he  "  had  oh«*  nead 
over  that  bill;  and  thon^  there  was  do  colour  £ar  the 
fancy  of  the  <l«lennMial>on  of  the  paiikment ,  yet  he 
would  not  deny ,  thait  he  Lad  always  expected  thew  to 
consider  the  wondetfnlctaueea  k  that  bill ,  which  jtasaad 
in  a  time  very  uncareful  tor  the  tdignity  o£  the  croipn  txc 
the  security  -of  tbe  people.  He  re^neste«t  then  h>  Look 
again  at  it.  For  bimielf ,  he  loved  ^artianients ;  be  was 
much  beholden  to  them ;  be  did  not  tfawJk  tbe  vraWia 
could  ever  be  happy  witbont  frequent  partiamente.  Bat 
assure  yourselves  ,  "  he  ooncbided ,  "  if  I  should  Aaek 
otherwise ,  I  wottld  never  snSer  a.  pailiaiaeiit  to  tsame 
together  by  (be  means  prescribed  by  Aat  bill.  "  • 

So  audacious  a  decIaratioD ,  «quivaleiit  to  mi  avowed 
design ,  in  certain  ctrcnmsUnees  cff  preventing  the  'execu- 
tion of  the  laws  by  force  of  ams ,  waa  never  befikre  beand 
from  the  lips  of  an  Eaiglish  Icing:;  ;and  would  ,  in  any 
other  times ,  barrc  awakemd  a  Bl«rM  of  iadignation  from 
the  commons.  They  were,  however ,  BUHiEienHy.  com- 
pliant to  pass  a  bfll  £or  the  rep^  of  that  wbacb  had  been 
enacted  with  vnanimoais  consent  u  i<64i  ■,  sad  bad  been 
hailed  as  the  great  paUadiun  of  consliUMiDnal  ntonarchy. 
The  preamble. recites  the  said  act  to  ha^  been  '''  in  de- 

'  Joaraab,  3<1  April,  1661;  lolh  March,  i663. 
'  Pari.  Rist.  i8g.  ClarendoD  speAs  \erj  vajatAj  oF  th«  trienial 
met,  forgetting  that  1w  fawl  fainielf  ooa«ari«4  hiit.  P.  »i. 
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rogation  oF  his  majesty's  just  r^ts  and  prerogative, 
iifherent  in  the  mtperial  crown  of  this  realm  ,  for  the 
odhog  and  assembliiig  of  parliaments.  "  The  bill  then 
repeals  and  annuls  every  clause  and  article  in  the  fnlleflt 
manner ;  yet ,  wilii  an  tnoon^stency  not  unusual  in  our 
statntes,  adds  a  provision  diat  parliaments  shall  not  in 
future  be  intermitted  for  above  three  years  at  the  most. 
This  clause  is  evidently  framed  in  a  diGFerent  spirit  from 
the  original  bill ,  and  may  be  attributed  to  the  influence 
of  that  parly  m  (he  house ,  which  had  begun  to  oppose 
the  court,  and  already  showed  itself  in  considerable 
sb^ngth  '.  Thus  the  effect  of  this  compromise  was  ,  that 
Uie  law  of  the  long  parKament  subsisted  as  to  its  prin- 
ciple, widMMit  these  nnnau^- clauses  which  bad  been 
enacted  to  render  its  observance  secure.  The  king  assured 
them,  in  giving  his 'assent  to  the  repeal ,  that  he  would 
not  be  a  day  more  without  a  parliament  on  ^at  accouirt. 
fiat  the  necessity  of  those  securities ,  and  the  mischiels 
of  that  false  and  servile  loyalty  which  abrogated  them , 
became  manifest  at  (be  close  of  the  present  reign  :  nearly 
four  years  having  elapsed  between  the  dissotntiou  of 
CSnHes's  last  parliament  and  bis  death. 

Clarendon,  the  principal  adviser,  as  yet,  of  die  king 
riwoe  his  restoration  (  for  Southampton  raster  gave  repu- 
taticm  to  the  administration ,  than  took  that  superior 
influence  which  belonged  to  fab  place  of  treasurer), 
has  thought  fit  to  stigmatize  the  triennial  hill  with  the 
cfiitbet  of  infamous.  So  wholly  hod  he  divested  himself 

'  16  Car.  II.  c  I.  We  fiDd  b^  the  JonrmU  that  tonte  diruuim 
took  pUc«  during  ih«  puHge  of  this  bill,  and  thoagh,  u  far  aa  ap- 
pean,  on  inbordiiiate  points,  jet  probablj  apringing  from  an  oppo- 
sition to  ita  prindple.  March  >8,  1664.  There  wtu  by  this  time*  M- 
golar  par^  formed  againat  Ibe  ooaft. 
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of  the  sentiments  he  entertained  at  the  beginning  of  the 
long  parliament ,  that  he  sought  nothiog  more  ardently 
than  to  place  the  crown  again  in  a  condition  to  comnut 
those  abuses  and  eicesses,  against  which  he  bad  once  so 
much  inveighed.  "  He  did  never  dissemble  ,  "  he  says, 
< '  from  the  time  of  bis  return  with  the  king ,  that  the  late 
rebellion  could  never  be  extirpated  and  pulled  up  by  the 
roots  ,  till  the  king's  regal  and  inherent  power  and  pre- 
rogative should  he  fiilly  avowed  and  vindicated  ,  and  till 
the  usurpations  in  both  houses  of  parliament ,  since  the 
year  i64o ,  were  disclaimed  and  made  odious ;  and  many 
other  excesses ,  which  had  been  a£F<^ted  by  both  before 
that  time  under  the  name  of  privileges,  should  be  resr 
trained  or  explained.  For  all  which  reformation  the 
kingdom  in  general  was  very  well  disposed ,  when  it 
pleased  God  to  restore  the  king  to  it.  The  present  parli&r 
ment  bad  done  much ,  and  would  willingly  have  prose- 
cuted the  same  method ,  if  they  had  had  the  same  advice 
and  encouragement  ■ .  "  I  can  only  understand  these 
words  to  mean  ,  that  they  might  have  been  led  to  re- 
peal other  statutes  of  the  long  parliament  besides  the 
triennial  act,  and  that  excluding  the  bishops  from  the 
house  of  peers ;  but  more  especially  to  have  restored  the 
two  great  levers  of  prerogative ,  the  courts  of  staiM:bai&- 
ber  and  h^h- commission.  This  would  indeed  have 
pulled  up  by  the  roots  the  work  of  the  long  parliament , 
which ,  in  ^ite  of  such  general  reproat^  ,  still  conti- 
nued to  shackle  the  revived  monarchy.  There  bad  indeed 
been  some  serious  attempts  at  this  in  the  bouse  of  lords 
during  the  session  of  1661-3.  We  read  in  the  Journals  *, 
that  a  committee  was  appointed  to  prepare  a  hill  for  re- 

■  P.  383. 

'  lords'  Jonrnak,  i3d  ind  ajthJan.  t66a. 
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pealing  all  acts  made  in  the  parliament  begun  the  3d 
day  of  November,  i64o  ,  and  for  re-enacting  such  of 
them  as  should  be  thought  fit.  Thb  committee  some 
time  after  ■  reported  their  opinion ,  <*  that  it  was  fit  for 
the  good  of  the  nation ,  Uiat  there  be  a  court  of  Uke 
nature  to  the  late  court  called  the  star-chamber ,  but 
desired  the  advise  and  direction  of  Uie  house  in  these 
particulars  foUoniog  :  Who  should  be  judges?  What 
matters  should  they  be  judges  of?  By  what  manner  of 
proceedings  should  they  act?  "  The  house  ,  it  b  added  , 
thought  it  not  fit  to  give  any  particular  directions  there- 
in ,  but  left  it  to  the  committee  to  proceed  as  they 
would.  It  does  not  appear  that  any  thing  further  was  done 
in  Uiis  session  *,  but  we  find  the  bill  of  repeal  revived 
next  year  *.  It  is ,  however ,  only  once  mentioned.  Per- 
haps it  may  be  questionable  ,  whether  ,  even  amidst  the 
fervid  loyalty  of  1661  ,  the  house  of  commons  would 
have  cODcurried  in  re-establishing  the  star  -  chamber. 
They  had  taken  marked  precautions  in  passing  an  act  for 
the  restoration  of  ecclesiastical  jurisdiction ,  that  it  should 
not  be  construed  to  restore  the  high-commission  court , 
or  to  give  validity  to  the  canons  of  i64o  ,  or  to  enlarge 
in.  any  manner  the  ancient  authority  of  the  church  ^.  A 
tribunal  still  more  formidable  and  obnoxious  would 
hardly  have  found  favour  with  a  body  of  men  ,  who,  as 
their  behaviour  shortly  demonstrated  ,  might  rather  be 
taxed  with  passion  and  vindictiveness  towards  a  hostile 
faction ,  than  a  deliberate  wiHingness  to  abandon  their 
English  rights  and  privitegea. 

The  striking  characteristic  of  this  parliament  was  a  zeal- 

■  iilh  Feb. 

■  igtliMircb,  t663. 
'  i3Car.  ILc  ii. 
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ous  and  iatolerant  attachment  to  the  established  church , 
not  losing  an  atom  of  their  aversioo  to  popery  in  their 
abhorrence  of  )H«testant  dissent.  In  every  former  parliaT 
ment  since  the  reformation,  the  country  party  (if  I  may 
use  such  a  word  by  aeticipation  for  those  gentlemen  of 
landed  estates  who  owed  their  seats  to  their  provincial 
importance ,  as  disUnguished  from  courtiers ,  lawyers  , 
and  dependants  on  the  ntdiility )  ,  had  incurred  with 
rigid  churchmen  the  reproach  of  puritamcal  affections. 
They  were  in^lacable  against  pc^ry.,  but  di^osed  to 
ftur  more  indulgeoce  with  respect  to  nob -conformity, 
than  the  very  different  maxims  of  Eiizalieth  and  her  suc- 
cessors would  permit.  Tet  it  is  obvious  that  the  pntitan 
cennnons  of  James  I ,  and  the  high-ohorch  commmiB  of 
Charles  Q ,  were  composed ,  in  a  great  measure ,  of  the 
same  families  ,  and  entirely  of  the  same  classes.  But  ^as 
the  arrogiOMie  of  the  prelates  had  excited  indication  , 
and  the  sufferings  of  {he  sorupulons  clergy  begot  sym- 
pathy in  one  age  ,  so  the  revet'sed  scenes  of  the  iast 
tweoty  years  had  given  to  the  former  ,  or  llieir  adhe* 
rents',  like  advantage  of  enduring  oppresaioD  widi  huom- 
lity  and  fortitude  ,  and  displayed  ia  the  Utter ,  or  at  least 
Aany  of  their  number ,  those  odious  and  malevolent 
^Aalities  which  adversity  had  «ither  concealed  or  ren- 
dered less  dangerous.  The  gentry,  connected  for  4e  moBt 
part  by  birth  or  education  with  the  episcopal  cleigy  , 
cOdld  not  ibr  an  rastant  hesteate  between  the  ancient 
est^li^moit  ,  and  one  composed  of  men  Whose  elo*- 
quence  in  preaching  was  chiefiy  directed  towards  the 
common  people ,  and  pt«  ■-  supposed  a  degree  of  endiu- 
siasm  in  the  bearer  which  the  higher  classes  rarely 
possessed.  They  dreaded  the  wilder  sectaries,  foes  to 
property,  or  at  least  to  its  political  influence «  as  much 
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as  to  tbe  reffal  constttnlion;  aad  set  lunatDraUy,  tbongh 
without  perfed  faimess,  confounded  the  presbrteriw 
or  moderate  non-oonforstiat  in  the  motley  crdird  of  fana- 
tics ,  to  many  of  whose  tenets  be  ,  at  least,  more  a|:if>roii- 
mated  dian  the  chnroh  of  England  nHnister. 

There  is  every  reason  to  presnme,  as  I  have  ak«ady 
remsHced ,  Aiat  the  king  had  no  intentian  bat  to  deceiTC 
the  'presbyterians  and  their  friends  in  the  ooaventiaa 
pariiaaaeat  b^  his  declaratiaa  ntf^  October ,  1660'.  He 
proceeded  ,  after  the  dissohitioB  of  that  asseaibly,  to  fiU 
up  ibe  number  of  bbhops ,  who  had  been  recced  to 
nine,  but  mtk  do  further  Bcntien  of  sa&agana,  or  of 
the  cOTDcil  of  presbyMR,  wbkb  had  been  annonncMl 
in  that  decUration  '.  h  does  ,  indeed,  appear  bigUy 
pn^M^le ,  that  this  scheme  of  Uther  vratM  bare  been 
fotmd  uiconvniient  md  even  impracticaUe ;  and  reAect- 

■  Clarendan ,  in  hiiLife,p.  i4g,  uji,  that  Ae  king  "hid recMved 
the  prediyterin  minbtcn  irith  gntxf  and  did  bdme  diM  he  ihoNU 
wark  i^MB  tbcB.faj  penoMioai,  hiTing  facMi  well  acxiMUiUed  wtlh 
UtetT  pmpitW  argMmaiti  bjr  the  convtrtttion  he  bid  bad  in  Scodandt 
■Dd  »M  iicrj^ aUt  to  aa^ye  Aon."  Tb'ai»*int  «f  iha  Grange abfor^ 
kies  tnta  wUch  ClinndBa'*'  prejiidioei  honry  ki«i  ia  timmt  mifly 
page  ofUa  trritkf;a^  and  meat  c^MCially  in  tbii  cootiDnatioa  of  U> 
Life.  Charlta,  ■>  Ua  niniatar  well  knew,  touU  aot  rwda  commaa 
LaliaiMN4(ClaieDdaD  Scale  Papara^nii.  #7.),  a*d  htd  iw.n>aBner^ 
acqnaaii^ace  intk  tbeDtogied  leitwag ,  aales  the  pnpiriar  ai^gtunaait 
ia  Imoor  «f  yopery  it  ao  te  be  called;  yet  im  waa  ttrj  able  tt  oea- 
Aite  men  vriio  bad  paaaad  dte'w  Uvea  io  atody,  on  a  inhjeat  ia*i>l*io( 
a  oemidierable  fcjiawledge  «f  Scriploi*  a>d  the  emlf  wtiteH  ia  tb««r 
originaHangMagea. 

'danndanadniils  that  lhb«(»U  net  lur*«  baen  dona  lilt  the  for- 
mer paiiiaBem  WW  £M«4Ted.  97.  TUa  atetti*,  of  courafl,  the  aap- 
poiitioB  ikm  die  kiag'a  woid  wai  to  ha  broken.  "  The  malignity 
tawardi  the-cfarBch,"  ha  a^,"aeeiaediBcveaiing,  atid  te  be  greater 
tb«a4  tfae«aaiiDg  in  «f  riie  kiag."  Pepya,  in  kit  Diary,  b««  teveral 
■harp  remarkt  on  the  mitcondnct  and  unpopularity  of  ihe  bitbopt , 
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ing  men  would  perhaps  be  apt  to  say ,  that  the  nsage  of 
primitiTe  antiquity  ,  upon  which  all  parties  laid  so  much 
stress ,  was  rather  a  presumptive  argument  against  the 
adoption  of  any  system  of  church -goTemment,  in  eir- 
camstances  so  widely  diSerent ,  than  in  favour  of  it.  But 
inconvenient  and  Impracticable  provisions  carry  with 
them  their  own  remedy  ;  and  the  king  might  have  re*, 
pected  his  own  word ,  and  the  wishes  of  a  large  part  of 
the  church  ,  without  any  formidable  danger  to  episcopal 
authority.  It  would  have  been  ,  however ,  too  flagrant 
a  breach  of  promise  (  and  yet  htucdly  greater  than 
that  just  mentioned)  if  some  show  had  not  been  made 
of  desiring  a  reconciliaticm  on  the  subordinate  details  of 
religious  ceremonies  and  the  liturgy.  This  produced  a 
conference  beld  at  tbe  Savoy,  in  May,  1661 ,  between 
twenty-one  Anglican  and  as  many  presbyteriau  divines  ; 
the  latter  were  called  upon  to  propose  tbelr  objections ; 

though  hinuelf  ui  episeopslifln  evea  before  tbe  reatonttoD.  "  The 
clergy  are  so  high ,  that  all  people  I  meet  with  do  protsat  agabat  their 
practice."  AngDst  3i ,  i66o.  "  I  am  convinced  in  my  jmlgmeiit ,  thai 
the  preaoDt  clergy  will  never  heartUy  go  down  with  the  generalitj 
of  (be  commoDi  of  England,  they  have  been  ao  naed  to  liberty  and 
freedom,  and  they  are  so  acqnaipted  with  the  pride  and  debancheij 
of  the  preaeot  clergy.  He  [Mr.  BlacU^m,  a  non -conform iat]  did 
give  me  many  atories  of  the  affronta  which  the  clergy  receiTe  in  all 
parta  of  England  from  the  gentry  and  ordinary  pcraani  of  the  panah.'' 
November  9,  i663.  Tlie  oppoaite  party  had  reoonrae  to  (he-  tM 
weapons  of  pioaa  fraud.  I  have  a  tract  containing  twenty-aeven  in- 
stancea  of  remarkable  judgmeD(a  ,  all  hetweenJune,  166a,  and  April, 
1661,  which  befell  divere  persona  for  reading  (he  common  prajrer, 
or,  the  more  eommon  offence,  reviling  godly  ministera.  TUa  il  in- 
titled  Annus  Mirabilis  ;  and  ,  besides  the  above  twenty-seven,  atleala' 
so  many  prodigiei,  that  the  name  is  by  no  meana  miaappUed.  The 
bishopa  made  large  fortnnea  by  filling  np  leaaea.  Burnet,  16a.  And 
CUreudoii  admits  tbem  to  have  been  (00  mpacionSf  thoagh  he  tiie» 
to  extenuaie.  P.  48. 
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it  being  the  part  of  the  others  to  defend,  lliey  brought 
forward  so  loog  a  Ibt  as  seemed  to  raise  little  hope  of 
agreement.  Some  of  these  objections  to  the  service  ,  as 
may  he  imagined ,  were  rather  captious  and  hypercritical , 
yet  in  many  cases  they  pointed  out  real  defects.  As  to 
ceremonies ,  they  dwelt  on  the  same  scruples  as  had  from 
the  beginning  of  Elizabeth's  reign  produced  so  unhappy 
a  discordance ,  and  had  become  inveterate  by  so  much 
persecution.  The  conference  was  managed  with  great 
mutual  bitterness  and  recrimination ;  the  one  party  sti- 
mulated by  yindictive  hatred  and  the  natural  arrogauce 
of  power ;  the  other  irritated  by  the  manifest  design  of 
breaking  the  king's  faith  ,  and  probably  by  a  sense  of 
their  own  improvidence  in  ruining  themselves  by  his 
restoration.  The  chief  blame,  it  cannot  be  dissembled  , 
ought  to  fall  on  the  churchmen.  Ao  opportunity  was 
afforded  of  healing,  in  a  very  great  measure,  that  schism 
and  separation  which ,  if  they  are  to  be  believed  ,  is  one 
of  the  worst  evils  that  can  be&ll  a  christian  community. 
They  had  it  in  their  power  to  retain  or  to  expel  a  vast 
number  of  worthy  and  laborious  ministers  of  the  gospel , 
with  whom  they  had ,  in  their  own  estimation ,  no  es- 
sential ground  of  diflference.  They  knew  the  king  ,  and 
consequently  themselvee,  to  have  been  restored  with  ( I 
might  almost  say  by)  the  strenuous  ccKtperation  of  those 
very  men  who  were  now  at  their  mercy.  To  judge  by 
the  rules  of  moral  wisdom  ,  or  of  the  spirit  of  Christian- 
ity (  to  which ,  notwithstanding  what  might  be  satiri- 
cally said  of  experience,  it  is  difficult  not  to  think  we 
■have  a  right  to  expect  that  a  body  of  ecclesiastics  should 
pay  some  attention)  ,  there  can  be  no  justification  for 
the  Anglican  party  on  this  occasion.  They  have  certainly 
one  apology,  the  best  very  frequently  that  can  be  offered 
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for  humsD  mfirmity ;  they  had  sustained  a/  Ibng  and 
unj  uat  exclusion  from  the  emolumente  of  their  pFofession, 
which  hegot  a  natural  dislike  towards*  the  members  of  the 
sect  that  had  profiled  at  their  expense  ,  though  not ,  in 
general ,  personally  responsible  for  their  misfortanes.  ' 

The  Savoy  conference  broke  up  in  anger,  each  party 
more  exasperated  and  more  irreconcileable  than  before. 
This,  indeed,  has  been  the  usual  consequence  of  attempts 
to  bring  men  to  an  understanding  on  religious  differences 
by  explanation  or  compromise.  The  public  is  apt  to  ex- 
pect too  much  from  these  discussions ;  unwilling  to  believe 
either  that  those  who  have  a  repntation  for  piety  can  be 

'  The  Fullest  accotinl  of  this  conference,  «iid  of  aU  ihal  passed,  as  to 
the  compreheosion  of  the  presbyterians ,  is  ID  be  read  io  Baxter, 
whom  Neal  has  abridged.  Some  alloiraiice  most ,  of  course,  be  made 
for  the  resentment  of  Baxleributhis  knOKii  iategrity  makes  it  impos- 
siUe  to  discredit  the  main  part  of  his  nanation.  Nor  it  it  aeoemary  to 
rest  on  the  evidence  of  those  who  HMy  he  lappoaed  to  have  the 
piejudices  of  dissenters.  For  bishop  Bamet  admits,  that  alt  the  concern 
which  seemed  to  employ  the  prelates'  ininda,  was  not  only  to  make 
no  alteration  on  the  presbyterians*  account,  hot  to  straighten  the 
terms  of  conformity  fir  more  than  bdbre  the  war.  ThoM  ,  llOwev«T, 
who  would  He  wbat  can  be  said  by  nriteri  of  hi ghocborcb  principle*, 
may  consult  Kennet's  History  of  Charles  11,  p.  i5i,  or  Collier, 
p.  87S.  One  little  anecdote  may  serve  to  display  ihe  spirit  with  which 
the  Anglicans  came  to  the  conference.  Upon  Baxter's  saying,  that 
their  proceedings  would  alienate  a  great  pait  of  the  nalioB,  Steame, 
bishop  of  Carlisle,  observed  to  his  associates  :  "  He  will  not  say 
kingdom ,  least  he  should  acknowledge  a  king.  "  Baxter,  p.  31S.  This 
was  a  very  malignant  reflection  on  a  man  who  was  well  known  never 
to  have  been  of  the  republican  parly.  It  is  true  that  Baxter  seems  to 
have  ihoDght,  in  ifiSg,  that  Richard  Cromwell  wotild  have  aerved  the 
torn  belter  than  Charles  Stuart;  and,  ag  a  presbylerian ,  he  thought 
very  rightly.  See  p.  107,  and  part  iii.  p.  71.  But  preaching  before  the 
parliament ,  April  3o,  1660,  he  said  it  was  none  of  our  differences 
whether  ire  shonid  he  loyal  to  our  king;  on  that  all  were  agreed. 
P.  ,>7. 
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wanting  in  desire  to  find  the  truth  ,  or  that  those  who  are 
esteemed  for  ability  can  miss  it.  And  this  expectation  is 
heightened  by  the  language  rather  too  strongly  held  by 
moderate  and  peaceable  divines ,  that  little  more  is  re- 
quired than  an  understandiog  of  each  over's  meaning,  to 
unite  conflicting  sects  in  a  common  faith.  But  a&it  gene- 
rally happens  that  the  disputes  of.theoLogiaiis ,  though  tar 
from  being  so  important  as  they  appear  to  the  narrow 
prejudices  and  heated  passions  of  the  combatants,  are  not 
wholly  nominal ,  or  capable  of  being  reduced  to  a  com- 
mon form  of  words ,  the  hopes  of  union  and  settlement 
vanish  upon  that  closer  inquiry  which  conferences  and 
schemes  of  agreement  produce.  And  though  this  may 
seem  rather  applicable  to  speculative  controversies,  than 
to  such  matters  as  were  debated  between  the  church  and 
the  presbyterians  at  the  Savoy  conference ,  and  which  are 
in  Uieir  nature  more  capable  of  compromise  than  arti- 
cles of  doctrine ,  yet  the  consequence  of  exhibiting  the 
incompatihility  and  reciprocal  alienation  of  the  two  par- 
ties in  a  clearer  light  was  nearly  the  same. 

A  determination  having  been  taken  to  admit  of  no  ex- 
tensive comprt^ension ,  it  wag  debated  by  the  govern- 
ment whether  to  make  a  few  alterations  in  the  Htui^,  or 
to  restore  the  ancient  service  in  every  particular.  The  for- 
nter  advice  prevailed ,  though  with  no  desire  or  expect- 
ation of  conciliating  any  scrupulous  persons  by  the 
amendments  introduced  ' .  These  were  by  no  means  nn- 

'  Life  oF  Ctareadon ,  1 47.  He  obnerret  that  the  slteratitmi  mide  did 
nM  reduce  one  of  the  opposite  pari  j  to  the  obedience  of  the  church . 
Now,  ill  the  fint  phwe,  he  conld  not  know  this;  ind,  in  the  next, 
he  cenceftls  from  the  reader,  that,  on  the  whole  matter,  the  changes 
made  in  the  liturgy  were  more  likely  to  dkguat  than  to  contnLate. 
Thus  the  puritani  having  alvayi  ohjecled  to  (he  number  of  saiuta' 
daji ,  I  he  bishop*  added  a  few  more;  and  the  former  having  given 
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merous ,  and  in  some  instances  rather  chosen  in  order  to 
irritate  and  mock  the  opposite  party,  than  from  any 
compliance  with  their  prejudices.  It  is  indeed  very  pro- 
bahle,  from  the  temper  of  the  new  parliament ,  that  they 
would  not  have  come  into  more  tolerant  and  healing 
measures.  When  the  act  of  uniformity  was  brought  into 
&e  house  of  lords ,  it  proved  not  only  to  restore  all  the 
ceremonies  and  other  matters  to  which  objection  had 
been  taken ,  hut  to  contain  fresh  clauses  more  intolerable 
than  the  rest  to  the  presbyterian  clergy.  One  of  these 
enacted ,  that  not  only  every  beneficed  minister,  but  fd- 
low  of  a  college,  or  even  schoolmaster,  should  declare 
his  unfeigned  assent  and  consent  to  ^l  and  every  thing 
contained  in  the  hook  of  common  prayer  ' .  These  words , 
however  capable  of  being  eluded  and  eiplained  away,  as 
such  subscriptions  always  are,  seemed  to  amount,  in 
common  use  of  language,  to  complete  approbation  of  an 
entire  volume ,  such  as  a  man  of  sense  hardly  gives  to 
any  book ,  and  which ,  at  a  time  when  scrupulous  per- 
sons were  with  great  difficulty  endeavouring  to  reconcile 
themselves  to  submbsion  ,  placed  a  new  stumbling-block 
in  their  way,  which ,  without  abandoning  their  integrity, 
they  found  it  impossible  to  surmount. 

very  plausible  reasons  against  ihe  apocryphal  letaons  in  the  daily 
serrice ,  the  others  inserted  the  legend  of  Bei  and  the  Dragon ,  for  no 
other  purpose  than  to  show  contempt  of  their  icnipleg.  The  si- 
leratioDS  may  be  teen  in  Kennet's  Ref;iater,  5B5.  The  most  important 
was  the  restoration  of  a  rubric  inserted  in  the  commuaion  lerrice 
under  Edward  VI,  but  left  out  hy  Elizabeth,  declaring  against  any 
corporal  presence  in  the  Lord's  sapper.  This  gave  offence  to  some  of 
thoM  who  bkd  adopted  that  opinion,  especially  the  duke  of  York, 
and  perfaaps  tended  to  complete  his  alienation  irom  the  Aitglican 
church.  Burnetii.  i83. 

■  iSand  i4  Car.  II.  c.  iv.  S' 3. 
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The  malignity  of  those  who  chiefly  managed  church 
affairs  at  this  period  dbplayed  itself  in  another  inaovadon 
tending  to  the  same  end.  It  had  heen  not  unusual  from 
the  very  beginnings  of  our  reformation,  to  admit  mi- 
nisters ordained  in  foreign  protestant  churches  to  hene- 
fices  in  England.  No  re-ordination  had  ever  been  prac- 
tised with  respect  to  those  who  had  received  the  impo- 
sition of  hands  in  a  regular  chnrch ;  and  heace  it  appears , 
that  the  church  of  England  ,  whatever  tenets  might  lat- 
terly have  been  broached  in  controversy,  did  not  con- 
sider  the  ordination  of  presbyters  invalid.  Though  such 
ordinations  as  had  taken  place  during  the  late  troubles , 
and  by  virtue  of  which  a  great  part  of  the  actual  clergy 
were  in  possession ,  were  evidently  irregular  on  the  sup- 
position that  the  English  episcopal  church  was  then  in 
existence ;  yet  if  the  argument  from  such  great  con- 
venience as  men  c^  necessity  was  to  prevail ,  it  was 
surely  worth  while  to  suffer  them  to  pass  without  question 
for  the  present ,  enacting  provisions ,  if  such  were  re- 
quired ,  for  the  future.  But  this  did  not  fall  in  with  the 
passion  and  policy  of  the  bisbo}» ,  who  found  a  pretext 
for  their  worldly  motives  of  action  in  the  supposed  divine 
right  and  necessity  of  episcopal  succession ;  a  theory  na- 
turally more  agreeable  to  arrogant  and  dogmatical  ec- 
clesiastics than  that  of  Cranmer,  who  saw  no  intrinsic  dif- 
ference between  bishops  and  priests ;  or  of  Hooker,  who 
thought  ecclesiastical  superiorities ,  like  civil ,  sdttject  to 
variation;  or  of  Stillingfleet ,  who  had  lately  pointed  out 
the  impossibility  of  ascertaining  beyond  doubtful  con-, 
jecture  the  real  constitution  of  the  apostolical  church, 
from  the  scanty,  inconclusive  testimonies  that  either  scrip- 
ture or  antiquity  furnish.  It  was  therefore  enacted  in  thesta- 
tute  for  unfformity,  that  no  person  should  hold  any  pre- 

III.  4 
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ferment  ia  England ,  without  having  received  episcopal 
ordination.  There  seems  to  be  little  or  no  objection  to 
this  provbion ,  ifordinatioa  be  coasidered  as  a  ceremony 
of  admission  into  a  particular  society  ;  but  according  to 
the  theories  which  both  parties  had  embraced  in  that  age , 
it  conferred  a  sort  of  mysterious  indelible  character, 
which  rendered  its  repetition  improper. ' 

The  new  act  of  uniformity  succeeded  to  the  utmost 
wi^es  of  its  promoters.  It  provided  that  every  minister 
should,  before  the  feast  of  Si.  Bartholomew,  iG6:i, 
publicly  declare  his  assent  and  consent  to  every  thing 
contained  in  the  book  of  common  prayer,  on  pain  of  being 
ipso  facto  deprived  of  bis  benefice  *.  Though  even  the 

'  Life  of  CUiTDdoD,  iSi.  Bumet,  iS6.  Morley,  afterwardi  Usbop 
of  Wiachefler ,  was  eogaged  jost  before  th«  restoration  in  negodi- 
tiag  with  the  presbjierians.  Tbe;  slack  ont  for  the  negatrre  *oic«  of 
the  couQcil  of  preabyters  ,  and  for  the  Talidit^  of  tbeir  ordinatloiu. 
Oar.  State  Papen  ,  737.  He  had  two  schemes  to  get  over  the  difG- 
ctilly;  one  to  pass  them  over  sub  sitenlioj  tbe  other,  a  hypothetical 
re- ordination,  on  the  Knpposition  that  something  might  have  been 
wanting  before ,  a*  the  church  of  Rome  practises  ahont  rebt^tization. 
The  former  ia  a  cnriotis  expedient  for  those  who  pretended  to  think 
presbyterian  ortUnatlons  really  null.  Id.  738. 

'  The  day  fixed  upon  suggested  a  comparison  which,  though 
•eTBre,  waa  obvious.  A  modem  writer  has  observed  on  tbia,  "  They 
were  car^fid  not  to  remember  that  the  same  day,  and  for  the  same 
reason,  because  the  tithes  were  commonly  due  at  Michaelmas,  had 
been  appointed  for  the  former  ejectment .  when  fonr  times  as  many 
of  the  loyal  clergy  were  deprived  for  fidelity  to  their  sovereign.  " 
Southey's  Hist,  of  the  Chnrcb ,  ii,  467.  Thai  the  day  was  chosen  in 
order  to  deprive  the  incumbent  of  a  whole  year's  tithes ,  Mr.  Saulhey 
has  learned  honi  Bumet ,  and  it  a  ggravatei  the  cruelty  of  the  proceed- 
ing — -  bnt  where  has  he  found  bis  precedent  ?  The  Anglican  clergy 
wer«  ejected  for  refusing  tbe  covenanl  at  no  one  definite  period,  as, 
on  recollection,  Mr.  S.  would  be  aware;  nor  can  I  find  any  one 
parliamentary  ordinance  in  Hosband's  Collection  that  mentions  St. 
Bartholomew's  day.  There  waa  a  precedent  indeed  in  that  case,  which 
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long  parliament  had  reserved  a  fifth  of  the  profits  to  tliose 
who  were  ejected  for  refiisiDg  the  covenant ,  no  mercy 
could  be  obtained  from  the  still  greater  bigotry  of  the 
present ;  and  a  moti<Hi  to  make  that  allowance  to  non~ 
conforming  ministers  was  tost  by  g4  to  87  ' .  The  lords 
had  shown  a  more  temperate  ^irit,  and  made  several 
alterations  of  a  conciliating  nature.  They  objected  to 
extending  the  subscription  required  by  the  act  to  school- 
masters. But  the  commons  urged  in  a  conference  the 
force  of  education  ,  which  made  it  necessary  to  take  care 
for  youth.  The  upper  house  even  inserted  a  proviso, 
allowingthekiog  to.  dispense  with  the  surplice  and  the  sign 
of  the  cross ;  but  the  commons  resolutely  withstanding 
this  and  every  other  alteration  ,  they  were  all  given  up  *, 
Yet  next  year  ,  when  it  was  found  necessary  to  pass  an 
act  for  the  relief  of  those  who  bad  been  prevented  in- 
voluntarily from  subscribing  the  declaration  in  due  time , 
B  clause  was  introduced ,  declaring  that  the  assent  and 
consent  to  the  book  of  common  prayer  required  by  the 
said  act  should  be  understood  only  as  to  practice  and 
obedience  ,  and  not  otherwise.  The  duke  of  York  and 
twelve  lay  peers  protested  against  this  clause  ,  as  des- 
tructive to  the  church  of  England  as  now  established  ; 
and  the  commons  vehemently  objecting  to  it,  the  par- 
tisans of  moderate  councils  gave  way  as  before  ^.  When 

choose  tD  rollciir.  On«-6fth  of  the 

lispDssea^ietL  imcumbeiits. 

'   Jonnisla,   April   i6.  This  any   perhaps  have  given   rise  lo  a 

mistake  we  Bnd  in  Neal ,  614 1  that  tbe  act  of  uniformity  only  passed 

by  186  to  180.  There  was  no  division  at  all  upon  the  bill  except  that  I 

Iiave  mentioDad. 

*  The  report  of  the  conference,  Lords'  Journals,  ^ih  May,  is  al- 
together rather  curious. 

'  Lordg'  JonmaU,  iSlh  and  »7th  July,  i6G3.  Ralph ,  58. 
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the  day  of  St.  Bartholomew  came  ,  aboat  aooo  persons 
resigned  their  preferments  rather  than  stain  their  con- 
sciences hy  compliance  —  an  act  to  which  the  more  U- 
heral  Anglicans ,  after  the  bitterness  of  immediate  passions 
had  passed  away ,  have  accorded  that  praise  which  is  due 
to  heroic  virtue  in  an  enemy.  It  may  justly  be  said ,  that 
the  episcopal  clergy  had  set  an  example  of  similar  magna- 
nimity in  refusing  to  take  the  covenant.  Yet  as  that  was 
partly  of  a  political  nature ,  and  those  who  were  ejected 
for  not  taking  it  might  hope  to  be  restored  through  the 
success  of  the  king's  arms ,  I  do  not  know  that  it  was  at 
together  bo  eminent  an  act  of  self-devotion  as  the  presby- 
terian  clergy  displayed  on  St.  Bartholomew's  day.  Both  of 
them  afford  striking  contrasts  to  the  pliancy  of  the  English 
church  in  the  greater  question  of  the  preceding  century, 
and  bear  witness  to  a  remarkable  integrity  and  consistency 
of  principle.  ' 

No  one  who  has  any  sense  of  honesty  and  plain  dealing 

'  Neal,  6i5  — 636.  Baxter  told  Burnet,  as  the  latter  u;i,  p.  i85, 
that  not  above  ioo  wonld  have  resi  gned  ,  had  the  terms  of  the  kiil|;'( 
dedaratioit  been  adhered  to.  The  blame,  he  goe>  on,  fell  chiefiy  on 
Sheldon.  Bot  Clarendon  wai  charged  mth  entertaming  the  pregby- 
terian*  irlth  good  irords,  while  he  na*  |^*ing  way  to  the  bishop*. 
See  also  p.  i6S.  Baxter  puts  the  nnmber  of  ^deprived  at  iSoo.  Life, 
38j.  And  it  baa  generallj  been  reckoned  about  kmm,  though  Burnet 
Mj*  it  has  been  much  contrOTetted.  If  indeed  we  can  relj  o^dfbiaiy't 
account  of  the  ejected  ministers,  abridged  by  Palmer  uniler  the  titfe~ 
of  the  Non-conformist's  Memorial,  the  number  must  have  been  fiill 
]4oo.  Kennet,  however  (Register,  807),  notices  great  mistakes  of 
Calamjr  in  respect  only  to  one  diocese,  that  of  Peterborough.  Pro* 
bably  both  in  tliis  collectiou,  and  in  that  of  Walker  on  the  other  side, 
as  in  all  mart^prologies,  there  are  abDndant  errors;  but  enongb  will 
remain  to  afford  memorable  ejiamples  of  conscientioas  sttffeHug;  and 
we  cannot  read  without  indiguatioQ  Eennet's  endeavours,  in  the 
conclusion  of  this  Tolunie,  to  extenuate  the  praise  of  the  deprived 
presbylenani  by  captions  and  luifiiir  arguments. 
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can  pretend  that  Charles  did  not  violate  the  spirit-of  his 
declarations ,  both  that  from  Breda ,  and  that  which  he 
puMbbed  in  October,  1660.  It  is  idle  to  say,  that  those 
declarations  were  subject  to  the  decision  of  parliament , 
as  if  the  crown  had  no  sort  of  influence  in  that  assembly, 
nor  even  any  means  of  making  its  inclinations  known. 
He  had  urged  them  to  confirm  the  act  of  indemnity, 
wherein  he  thoi^ht  his  honour  and  security  concerned  : 
was  it  less  easy  to  obtain ,  or  at  least  to  ask  for  their 
concurrence  in  a  comprehension  or  toleration  of  the 
presbyterian  clei^  ?  Yet  after  mocking  those  perstHis 
with  pretended  favour,  and  even  offering  bishoprics  to 
some  of  their  number ,  by  way  of  purchasing  their  de- 
fection ,  the  king  made  no  efibrt  to. mitigate  the  provi- 
sions of  the  act  of  uniformity  ;  and  Clarendon  stre- 
nuously supported  them  through  both  houses  of  parlia- 
ment '.  This  behaviour  in  the  minister  sprung  from  real 
bigotry  and  dislike  of  the  presbyterians  ;  but  Charles 
was  influenced  by  a  very  different  motive ,  which  bad 
become  the  secret  spring  of  all  his  policy.  This  requires 
to  be  fuUy  explained. 

Charles ,  during  his  misfortunes  ,  had  made  repeated 
promises  to  the  pope  and  the  great  catholic  princes  of 
relaxing  the  penal  laws  against  his  subjects  of  that  reU- 
gion  —  promises  which  he  well  knew  to  be  the  necessary 
condition  of  their  assistance.  And  though  be  never  re- 
ceived any  succour  which  could  demand  the  performance 
of  these  assurances  ,  his  desire  to  stand  well  with  France 
and  Spain ,  as  well  as  a  sense  of  what  was  really  due  to 
the  English  catholics  ,  would  have  disposed  him  to  grant 
every  indulgence  which  the  temper  of  his  people  should 

'  See  CUreadoD's  feeble  atlempt  to  viodioale  the  kiDg  from  the 
charge  of  breach  of  faith,  1S7. 
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permit.  The  laws  were  highly  severe  ,  in  some  cases  san- 
guinary ;  ihey  were  euacted  in  very  different  times  , 
from  plausible  motives  of  distrust ,  which  it  would  be 
now  both  absurd  and  ungrateful  to  retain.  The  catholics 
had  been  the  most  strenuous  of  the  late  king's  adherents , 
the  greatest  sufferers  for  their  loyalty.  Out  of  about  5oo 
gentlemen  who  lost  their  lives  in  the  royal  cause ,  one- 
third  ,  it  has  been  said ,  were  of  that  religion  ' .  Their 
estates  had  been  selected  for  confiscation  ,  when  others 
had  been  admitted  to  compound.  It  is,  however,  certain 
that  after  the  conclusion  of  the  war,  and  especially  during 
the  usurpation  of  Cromwell ,  they  declined  in  general  to 
provoke  a  government  which  showed  a  good  deal  of  con- 
nivance towards  their  religion  ,  by  keeping  up  any  con- 
nexion with  the  exiled  family  *.  They  had  ,  as  was  surely 
very  natural ,  one'  paramount  object  in  their  political 
conduct,  the  enjoyment  of  religious  liberty  ;  whatever 
debt  of  gratitude  they  might  have  owed  to  Charles  I.  had 
been  amply  paid ;  and  perhaps  they  might  reflect ,  that 
he  had  never  scrupled  ,  in  his  various  negotiations  with 
the  parliament,  to  acquiesce  in  any  proscriptive  measures 
suggested  against  popery.  This  apparent  abandonment , 
however ,  of  the  royal  interests  excited  the  displeasure 
of  Clarendon  ,  whitji  was  increased  by  a  tendency  some 
of  the  catholics  showed  to  unite  with  Lambert ,  who  was 
understood  to  be  privately  of  their  religion  ,  and  hy  an 
intrigue  carried  on   in    1659,  by  the  machinations  of 

'  AUstof  these  publishedin  1660,  contllitis  more  than  170  names. 
Neal,  Sgo. 

■  Sir  Kenelm  Digby  nai  tiipposed  to  be  deep  in  a  scheme  that  the 
catholics,  in  i6jg,  nhaald  support  the  coutinonwealth  with  all  their 
power,  in  return  for  liberty  of  religion.  Carte's  Letters,  i.  116,  et  post. 
We  find  a  letter  from  him  lo  Cromwell  in  16S6  (Thnrioe,  iv.  Sgr), 
with  great  proteilations  of  duty. 
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Buckingham  with  some  priesU ,  to  set  up  the  dnke  of 
York  for  the  crowu.  Bat  the  king  retained  no  resentment 
of  the  geDeral  conduct  of  this  party,  and  was  desirous  to 
give  them  a  testimony  of  his  confidence,  by  mitigating  the 
penal  laws  against  their  religion.  Some  steps  were  taken 
towards  this  by  the  house  of  lords  in  the  session  of  1661  , 
and  there  seems  littledouht  that  the  statutesat  least  inflict- 
ing capital  puni^ment  would  have  been  repealed  without 
difficulty,  if  the  catholics  bad  not  lost  the  favourable  mo- 
ment  by  some  disunion  among  themselves,  which  the  never- 
ceasing  intrigues  of  the  Jesuits  contrived  to  produce. ' 

There  can  be  no  sort  of  doubt  that  the  king's  natural 
facility  ,  and  exemption  from  all  prejudice  in  favonr  of 
established  laws ,  would  have  led  him  to  afford  every 
indulgence  that  could  be  demanded  to  his  catholic  sub- 
jects ,  many  of  whom  were  his  companions  or  his  coun- 
sellors, without  any  propensity  towards  their  religion. 
But  it  is  morally  certain  ,  that  during  the  period  of  his 
banishment ,  he  had  imbibed ,  as  deeply  and  seriously  as 
the  character  of  his  mind  would  permit ,  a  persuasion  . 
that  if  any  schemeof  Christianity  were  true,  it  could  only 

'  S«e  Lordi'  loamalf,  June  and  July  itifii ,  or  extract*  from  ibem 
!n  Kennet'BBegiiter,  4lig,clc. ,  6>o,  etc.  ,nii<l  798,  where  are  KTeial 
othtr  pBrticnlan  irorlhy  of  Dotice.  Clarfindon,  i43,  explaiai  tbe  fail- 
ure of  this  atteinpt  at  a  pirtiti  toleration  (for  it  wta  onl;  tneuil  ■*  la 
the  exerci*e  of  irligioiu  rite)  in  prirate  faouiea)  bj  the  peneTcring 
opposition  of  the  Jemitt  to  the  oalh  of  allegiaDce,  lo  which  the  laj 
catholics,  (od  generally  the  tecular  priests ,  had  long  ceased  to  make 
abjection.  The  house  had  voted,  that  the  iodiilgence  should  not 
extend  lo  Jesuits,  and  that  \h.ty  would  not  alter  the  oathi  of  allegiance 
f>r  snprentacy.  The  Jesuits  complained  of  the  distinction  taken  against 
them,  and  aaserled,  in  n  printed  tract  (Kennet,  nhi  supra),  that  lince 
iGi6lhey  had  been  inhibited  by  their  soperiora  Irom  maintaining  the 
pope's  right  todeposesoTereignV  See  also  Batter's  Hem.  of  Catholics, 
ii.  37;  iv.  1 4*;  and  IlDrnet,  i,  iqj. 
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be  found  in  the  bosom  o(  an  infallible  church ;  though 
he  was  never  reconciled  ,  according  to  the  formal  pro- 
fession which  she  exacts  ,  till  the  last  hours  of  his  life. 
The  secret,  however,  of  his  inclinations,  though  dis- 
guised to  the  world  by  the  appearance  ,  and  probably 
sometimes  more  than  the  appearance ,  of  carelessness  and 
infidelity,  could  not  be  wholly  concealed  from  his  court. 
It  appears  the  most  natural  mode  of  accounting  for  the 
sudden  conversion  of  the  earl  of  Bristol  to  popery,  which 
is  generally  agreed  to  have  been  insincere.  An  ambitious 
intriguer  ,  holding  the  post  of  secretary  of  state  ,  would 
not  have  ventured  such  a  step  without  some  grounds  of 
confidence  in  his  master's  wishes  j  though  his  character- 
istic precipitancy  hurried  him  forward  to  destroy  his 
own  hopes.  Nor  are  there  wanting  proofs  that  the  protest- 
antism of  both  the  brothers  was  greatly  suspected  in  Eng- 
land before  the  restoration  ' .  These  suspicions  acquired 
strength  after  the  king's  return ,  through  his  manifest 
intention  not  to  marry  a  protestant ,  and  still  more  through 
the  presumptuous  demeanour  of  the  opposite  party  , 
which  seemed  to  indicate  some  surer  grounds  of  confi- 
dence than  were  yet  manifest.  The  new  parliament  in  its 

'  The  suapicioDS  against  Chsrlea  were  very  atrong  iu  Eogland 
before  the  restoration ,  ao  as  to  alarm  his  emissaries  :  "  Your  master, " 
Hordaiint  irriles  to  Ormoiid,Nav.  lo,  iGSg,  "  ii  utterljrnlDed  as 
to  bis  interest  here  in  whatever  party,  if  this  he  true,  "  Carte's 
Letters,  ii.  ifi4,  and  Clar.  State  Papers,  iii.  (ioi.  But  an  anecdote  re- 
lated in  Carte's  Life  oFOrmood,  ii.  iS5,  and  Harris's  Lives,  t.  54, 
which  has  obtained  some  credit ,  proves ,  if  true ,  that  he  had  embraced 
the  Roman  catholic  religion  ai  early  as  i65y,  so  as  even  to  attend 
mast.  This  cannot  be  reckoned  ont  of  question;  hut  the  tendency  of 
the  king's  mind  before  his  return  to  England  is  to  be  inferred  from 
all  his  behaviour.  Kennet  (Complete  Hist,  of  Bng.  Iii.  187)  plainly 
inunuates  that  the  project  for  resto'riifg  popery  began  at  the  treaty  of 
the  Pyrenees)  and  see  his  Register,  p.  8S1. 
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first  aession  had  made  it  penal  to  say  that  the  king  was  a 
papist  or  popishly  affected ;  whence  the  prevalence  of 
that  scancbl  may  be  inferred.  ' 

Charles  had  no  assistance  to  expect ,  in  his  scheme  of 
granting  a  full  toleration  to  the  Roman  faith ,  from  his 
chief  adviser  Clarendon .  A  repeal  of  the  sanguinary  laws , 
a  reasonable  coonivauce,  perhaps  in  some  cases  a  dis- 
pensation —  to  these  favours  he  would  have  acceded.  But 
in  his  creed  of  policy ,  the  legal  allowance  of  any  hut  the 
established  religion  was  inconsistent  with  public  order , 
and  with  the  king's  ecclesiastical  prerogative.  This  was 
also  a  fixed  principle  with  the  parliament,  whose  impla- 
cable resentment  towards  the  sectaries  had  not  inclined 
them  to  abate  in  the  least  of  their  abhorrence  and  appre- 
hension of  popery.  The  church  of  England ,  distinctly 
and  exclusively,  was  their  rallying-point ;  the  crown ' 
itself  stood  only  second  in  their  affections ;  and  this  has 
ever  since  been  the  characteristic  of  real  toryism.  The 
king,  therefore,  had  recourse  to  a  more  subtle  and  in- 
direct policy.  If  the  terms  of  conformity  had  been  so  far 
relaxed  as  to  suffer  the  continuance  of  the  presbyterian 
clergy  in  their  benefices ,  there  was  every  reason  to  expect 
from  their  known  disposition  a  determined  hostility  to  all 
approaches  towards  popery,  and  even  to  its  toleration.  It 
was ,  therefore ,  the  policy  of  those  who  had  the  interests 
of  that  cause  at  heart ,  to  permit  no  deviation  from  the 
act  of  uniformity ,  to  resist  all  endeavours  at  a  compre- 
hension of  dissenters  within  the  fiale  of  the  church ,  and 
to  make  them  look  up  to  the  king  for  indulgence  in  their 
separate  way  of  worship.  They  were  to  be  taught  that , 
amenable  to  the  same  laws  as  the  Romanists ,  exposed  to 
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the  oppression  of  the  same  enemies ,  they  must  act  in 
concert  for  a  commoti  beneGt ' .  The  presbyterian  minis- 
ters, disheartened  at  the  violence  of  the  parliament,  had 
recourse  to  Charles ,  whose  afiabihty  and  fair  promises 
they  were  loth  to  distrust,  and  implored  his  dispen- 
sation for  their  non- conformity.  The  king,  naturally 
irresolute,  and  doubtless  sensible  that  he  had  made 
a  bad  return  to  those  who  had  contributed  so  much 
towards  his  restoration,  was  induced,  at  the  strong  soli- 
citation of  lord  Manchester ,  to  promise  that  he  would 
issue  a  declaration  suspending  the  execution  of  the  statute 
for  three  months.  Clarendon ,  though  he  had  been  averse 
to  some  of  the  rigorous  clauses  inserted  in  the  act  of  uni- 
formity ,  was  of  opinion ,  that  once  passed ,  itought  to  be 
enforced  without  any  connivance ,  and  told  the  king  like- 
wise that  it  was  not  in  his  power  to  preserve  those  who 
did  not  comply  with  it  from  deprivation.  Yet,  as  the 
king's  word  had  been  given ,  he  advised  him  rather  to 
issue  such  a  declaration  than  to  break  his  promise.  But 
the  bishops  vehemently  remonstrating  against  it,  and  in- 
timating that  they  would  not  be  parties  to  a  violation  of 
the  law,  by  refusing  to  institute  a  clerk  presented  by 
the  patron  on  an  avoidance  for  want  of  conformity  in 
the  incumbent ,  the  king  gave  way ,  and  resolved  to  make 
no  kind  of  concession.  It  is  remarkable,  that  the  noble 
historian  does  not  seem  struck  at  the  enormous  and  un- 
constitutional prerogative  which  a  proclamation  suspend- 
ing the  statute  would  have  assumed.  * 

'  Burnet,  i.  lyg. 

'  Lire  of  Clarendon,  iSc^,  He  JDtiraales  that  this  begot  a  coldnew  in 
the  bishops  toward  hiniself,  which  was  aerer  ftiUj  remoyed.  Yet  he 
had  no  reason  to  complain  of  them  on  hia  trial.  See  too  Pepyt's  Diary, 

Sept.  3,  (66j. 
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Instead  of  this  very  objectionable  measure ,  the  king 
adapted  one  less  arbitrary,  and  more  consonant  to  his 
own  Secret  policy.  He  published  a  declaration  in  favour 
of  liberty  of  conscience ,  for  which  no  provision  had 
been  made  so  as  to  redeem  the  promises  he  had  held 
forth  at  his  accession.  Adverting  to  these,  he  declared, 
that  "  as  in  the  first  place  he  had  been  zealous  to  settle 
the  uniformity  of  the  church  of  England  in  discipline  , 
ceremony,  and  government,  and  should  ever  constantly 
maintain  it;  so  as  for  what  concerns  the  penalties  upon 
those  who,  living  peaceably ,  do  not  conform  themselves 
thereto ,  he  should  make  it  his  special  care,  so  far  as  in 
him  lay ,  without  invading  the  freedom  of  parliament ,  to 
incline  their  wisdom  next  approaching  sessions  to  concur 
with  him  in  making  some  such  act  for  that  purpose ,  as 
may  enable  him  to  exercise  with  a  more  universal  satis- 
faction that  power  of  dispensing ,  which  he  conceived  to 
be  inherent  in  him. "  ' 

The  aim  of  this  declaration  was  to  obtain  from  par- 
liament a  mitigation  at  least  of  all  penal  statutes  in  mat- 
ters of  religion ,  but  more  to  serve  the  interests  of  ca- 
tholic than  of  protestant  non-conformity ".  Except ,  how- 
ever ,  the  allusion  to  the  dispensing  power ,  which  yet  is 

'  Pad.  Hisi.  157- 

'  Baxter  intimates,  4ag,  that  some  diiagreement  arose  between  the 
preibjteriaiis  and  Indepeadeali  as  to  the  loleration  of  popery,  or 
rather,  aa  he  puts  it,  ai  to  the  active  concurreuce  of  the  protestaut 
ilis»iiters  in  accepting  such  a  toleration  as  should  include  popery 
The  latter,  confonnably  to  their  general  principles,  were  favourable 
to  it;  hot  the  Torioer  would  not  make  themselves  parlies  to  anj 
relaxation  of  the  penal  laws  against  the  church  of  Rome ,  leaviog  the 
king  to  act  ai  he  thought  fit  By  this  aliffDCSs  it  is  very  probahle  that 
they  provoked  a  good  deal  of  persecution  from  the  court,  whidi 
they  might  have  avoided  by  falling  into  Its  vicns  of  a  general  indul- 
gence. 
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very  moderately  alleged ,  there  was  nothing  in  it,  accord- 
ing to  our  present  opinions,  that  should  have  created 
offence.  But  the  commons,  on  their  meeting  in  February 
1 663,  presented  an  address,  denying  that  any  ohligation 
lay  on  the  king  by  virtue  of  his  declaration  from  Breda, 
which  must  he  understood  to  depend  on  the  advice  of 
parliament ,  and  slightly  intimating  that  he  possessed  no 
such  dispensing  prerogative  as  was  suggested.  They 
strongly  objected  to  the  whole  scheme  of  indulgence, 
as  the  means  of  increasing  sectaries ,  and  rather  likely  to 
occasion  disturbance  than  to  promote  peace  ■.  They  com- 
plained ,  in  another  address ,  against  the  release  of  Ca- 
lamy ,  an  eminent  dissenter,  who  having  been  imprisoned 
for  transgressing  the  act  of  uniformity ,  was  irregularly 
set  at  liberty  by  the  king's  personal  order*.  The  king, 
undeceived  as  to  the  disposition  of  this  loyal  assembly  to 
concur  in  his  projects  of  religious  liberty ,  was  driven  to 
more  tedious  and  indirect  courses  in  order  to  compass  his 
end.  He  had  the  mortification  of  finding,  that  the  house 
of  commons  had  imbibed,  partly  perhaps  in  consequence 
of  this  declaration,  that  jealous  apprcheusion  of  popery, 
which  had  caused  so  much  of  his  father's  ill-fortune.  On 
this  topic  the  watchfulness  of  an  English  parliament  could 
never  he  long  at  rest.  The  notorious  insolence  of  the 
Romish  priests ,  who ,  proud  of  the  court's  favour ,  dis- 
dained to  respect  the  laws  enough  to  di^;uise  themselves, 
provoked  an  address  to  the  king,  that  they  might  be  sent 
out  of  the  kingdom ;  and  bills  were  brought  in  to  prevent 
the  further  growth  of  popery. ' 

'  Pari.  Hist.  260.  Ad  adjonrument  had  been  moved,  and  lost  by 
161  to  tig.  Journals,  i5  Feb, 
'  19  Feb.  Baxter,  p.  4ig. 
'  Joarnalu,  i7andie  Harcfa,  i663.  Pul.,  HibI.  164.  Btmiet,  174, 
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Meanwhile ,  the  same  remedy ,  so  infallible  in  the  eyes 
of  legislators ,  was  not  forgotten  to  be  applied  lo  the  op- 
posite disease  of  protestant  dissent.  Some  had  believed , 
of  whom  Clarendon  seems  to  have  been ,  that  all  scruples 
of  tender  coiiscience  in  the  presbyterian  clergy  being 
faction  and  hypocrisy ,  they  would  submit  very  quietly  to 
the  law ,  when  they  found  all  their  clamoor  unavailing  to 
obtain  a  dispensation  from  it.  The  resignation  of  aooo  be- 
neficed ministers  at  once ,  instead  of  extorting  praise , 
rather  inflamed  the  resentment  of  their  bigoted  enemies ; 
especially  when  they  perceived  that  a  pofalic  and  perpe- 
ttial  toleration  of  separate  worship  was  favoured  by  part 
of  the  court.  Rumours  of  conspiracy  and  insurrection , 
sometimes  false ,  but  gaining  credit  from  the  notorious 

nji  the  decbntioD  of  indulgence  ym  atutOy  ucribed  (o  BrUtol ,  bnt 
in  het  proceeded  from  ihe  king,  and  that  the  oppoaitioD  to  it  in  the 
hotue  w>»  chiefly  nude  bj  the  fnends  of  QarendoD.  The  latter  lells 
luinhii  life,  189,  that  the  king  wai  displeaied  at  the  insolence  of 
the  Homith  party,  and  gave  Ihe  judge*  general  Drd«^  to  coavicl 
recnaant).  The  miniuerand  hiMorian  either  wai,  or  pretended  to  be, 
his  maaler'a  dupe ;  and  if  he  had  any  nupidoni  of  what  mi  meant  at 
(o  religion,  ai  he  mnst  rarely  have  had,  ii  far  loo  loyal  to  hiuc  them. 
Yet  the  one  drconulance  he  meolioiu  aoon  after,  that  the  connleii 
of  CuUemiine  toddenly  declared  herself  •  Catholic ,  waa  enough  (o 
open  bia  eyea  and  thoae  of  the  norld. 

Hie  Romish  partiaaoa  assDmed  the  tone  of  high  loyally,  a*  excla- 
lively  characterisbc  of  their  rdigion ,  bnt  affected,  atthii  time,  to  nae 
great  ciyility  tonards  the  church  of  England.  A  book,  entitled  Phi- 
lanax  Anglicai ,  pnUiahed  imder  the  name  of  Bdlamy ,  the  lecond  - 
edition  of  which  ii  in  i663,  after  a  moit  flattering  dedication  to 
Sheldon ,  laiuicbeB  into  vindent  abiue  of  the  preafayteiiana  and  of  the 
reEormaiidn  in  general,  ai  foonded  on  principle*  adTene  to  monarchy. 
This  indeed  is  common  with  the  nltra  or  high- church  party;  bnt  the 
work  in  qneitiiMi,  thoagh  it  purport*  to  be  written  by  a  clergyman, 
ii  manifeitly  a  abaft  from  the  concealed  bow  of  the  Palatine  Apc41n  ; 
(  t'  Sit  tvttl  itiiiif,  Ttf  m/itim  ix*^- 
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discontent  both  of  the  old  commonwealth's  party ,  and  of 
many  who  had  never  been  on  that  side ,  were  sedulously 
propagated  in  order  to  keep  up  the  animosity  of  parlia- 
ment against  the  ejected  clergy  ' ;  and  these  are  recited 
as  the  pretext  of  an  act  passed  in  1664 ,  for  suppressing 
seditious  conventicles  (the  epithet  being  !n  this  place 
wantonly  and  unjustly  insulting),  which  inflicted  on  all 
persons  above  the  age  of  sixteen ,  present  at  any  religious 
meeting  in  other  manner  than  is  allowed  by  the  practice 
of  the  church  of  England ,  where  five  or  more  persons 
besides  the  household  should  he  present ,  a  penalty  of 
three  months'  imprisonment  for  the  first  offence ,  of  sis 
for  the  second,  and  of  seven  years'  transportation  for  the 
third,  on  conviction  before  a  single  justice  of  peace'. 

*  See  proofs  of  this  in  Balph,  S3.  Hspin,  p.  78,  There  was  id  i663 
a  irifling  insurrection  in  Yorkshire,  which  the  government  wished  to 
have  been  more  serious,  so  as  to  afford  a,  belter  pretext  for  stroug 
measures,  ss  laay  he  collected  from  a  passage  !□  a  letter  of  Bennet  to 
the  dnke  of  Onnond,  where  he  Mys,  "  The  county  was  in  a  greater 
readiness  to  prevent  the  disorders  than  perhaps  were  to  be  wished ; 
hut  it  being  the  effect  of  their  own  care,  rather  than  his  inajeaty's 
commuids,  it  is  the  lets  to  be  censured.  "  Qarendon,  a  18,  speaks  of 
tbisas  an  important  and  extensive  conspiracy;  andthe  king  dwell  on 
it  in  his  next  speech  to  the  parUameut.  Pari.  Hist,  389. 

*  16  Car.  ii.  c.  4-  A  similar  bill  bad  passed  the  commons  itt  July 
i6f!3,  bnt  bung  some  time  in  the  upper  bouse,  and  was  mutJi 
debated^  tbe  commons  sent  up  a  message  (an  irregular  practice  of 
those  times)  to  request  their  lordships  would  expedite  this  and  some 
other  bills.  The  king  seems  to  have  been  displeased  at  this  delay ;  for 
he  told  them  at  their  prorogation,  that  he  had  expected  some  hills 
against  conventicles  and  distempers  in  religion,  as  well  as  the  growth 
of  popery,  and  should  himself  present  some  at  their  next  meeting. 
Pari.  Hist.  a88.  Bumet  observes,  that  lo  empower  a  jnslice  of  peace 
to  convict  without  a  jury,  was  thought  a  great  breach  on  ihe  prin- 
ciples  of  the  English  constitation ,  iHS,  We  have  seen  a  little  more  of 
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This  act ,  says  Clarendon ,  if  it  had  been  vigorously  exe- 
cuted ,  would  no  douht  have  produced  a  thorough  reform- 
ation'. Such  is  ever  the  language  of  the  supporters  of 
tyranny ;  when  oppression  does  not  succeed ,  it  is  hecause 
there  has  been  too  little  of  it.  But  those  who  suffered 
under  this  statute  report  very  dififereotly  as  to  its  vigor- 
ous execution.  The  gaols  were  filled ,  not  only  with  mi- 
nisters who  had  borne  the  brunt  of  former  persecutions , 
but  with  the  laity  who  attended  them ;  and  the  hardship 
was  the  more  grievous,  that  the  act  being  ambiguously 
worded ,  its  construction  was  left  to  a  single  magistrate , 
generally  very  adverse  to  the  accused. 

It  is  the  natural  consequence  of  restrictive  laws  to  ag- 
gravate the  disaffection  which  has  served  as  their  pretext ; 
and  thus  to  create  a  necessity  for  a  legislature  that  will 
not  retrace  its  steps ,  to  pass  still  onward  in  the  course  of 
severity.  In  the  next  session ,  accordingly ,  held  at  Oxford 
in  i665  ,  on  account  of  the  plague  that  ravaged  the  ca- 
pital ,  we  find  a  new  and  more  inevitable  blow  aimed  at 
the  fallen  church  of  Calvin.  It  was  enacted ,  that  all  per- 
sons in  holy  orders  who  had  not  subscribed  the  act  of 
uniformity  should  swear  that  it  is  not  lawful  upon  any 
pretence  whatsoever  to  lake  arms  against  the  king;  and 
that  they  did  abhor  that  traitorous  position  of  taking  arms 
by  his  authority  against  his  person ,  or  against  those  that 
are  commissioned  by  bim,  and  would  not  at  any  time 
endeavour  any  alteration  of  government  in  church  or 
state.  Those  who  refused  thb  oath  were  not  only  made 
incapable  of  teaching  in  schools ,  hut  prohibited  from 
coming  within  five  miles  of  any  city ,  corporate  town ,  or 
borough  sending  members  to  parliament.  * 

■  P.  «ai. 

'  17  Car.  n.  CI. 
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This  infiiinous  statute  did  not  pass  withoat  the  opposi- 
tion of  the  earl  of  Southampton ,  lord  treasurer ,  and 
other  peers .  But  archhishop  Sheldon ,  and  several  bbhops , 
strongly  supported  the  hill ,  which  had  undoubtedly  the 
sanction  also  of  Clarendon's  authority".  In  the  commons, 
I  do  not  findthat  any  division  took  place ;  hut  an  unsuc- 
cessful attempt  was  made  to  insert  the  word  "  legally  " 
before  commissioned  ^  the  lawyers ,  however ,  declared 
that  this  word  must  he  understood*.  Some  of  the  non- 
conforming clergy  took  the  oath  upon  this  construction. 
But  the  far  greater  number  refused.  Even  i{  they  coold 
have  home  the  solemn  assertion  of  the  principles  of  pas- 
sive obedience  in  all  possible  cases,  their  scrupulous  con- 
sciences revolted  from  a  pledge  to  endeavour  no  kind  of 
alteration  in  church  and  state;  an  engagement,  in  its  ex- 
tended sense ,  irreconcileable  with  their  own  principles  in 
religion,  and  with  the  civil  duties  of  Englishmen.  Yet  to 
quit  the  towns  where  they  had  long  been  connected,  and 
where  alone  they  had  friends  and  disciples,  for  a  residence 
in  country  villages,  was  an  exclusion  &om  the  ordinary 
means  of  subsistence.  The  church  of  England  had  doubt- 
less her  provocations ,  but  she  made  the  retfdiation 
much  more  than  commensurate  to  the  injury.  IVo  severity 
comparable  to  this  cold-blooded  persecution  had  been 
inflicted  by  the  late  powers ,  even  in  the  ferment  and  fury 
of  a  civil  war.  Ejicouraged  by  this  easy  triumph ,  the  vio- 
lent party  in  the  house  of  commons  thought  it  a  good 
opportunity  to  give  the  same  test  a  more  sweeping  ap- 
plication. A  bill  was  brought  in  imposing  this  oath 
upon  the  whole  nation ;  that  b,- 1  presume,  for  I  do  not 
know  that  its  precise  nature  is  any  where  explained,  on 

'  Boniet.  Baxter,  Put  III.  p.  s.  Neil,  p.  65i. 
'  Burnet.  Baxter. 
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all  persons  in  any  public  or  manicipal  trust.  This ,  how- 
ever, was  lost  on  a  division  by  a  small  majority.' 

It  has  been  remarked ,  that  there  b  no  other  instance 
in  history,  where  men  have'suffered  persecution  on  ac- 
count of  differences ,  which  were  admitted  hy  those  who 
inflicted  it  to  he  of  such  small  moment.  But ,  supposing 
this  to  be  true,  it  only  proves,  what  may  perhaps  be 
alleged  as  a  sort  of  extenuation  of  these  severe  laws 
against  non-conformists ,  that  they  were  merely  political , 
and  did  not  spring  from  any  theological  bigotry.  Shetdoa, 
iTideed,  their  great  promoter,  was  so  free  from  an  into- 
lerant zeal,  that  he  is  represented  as  a  man  who  consi- 
dered religion  chiefly  as  an  engine  of  policy.  The  prin- 
ciples of  religious  toleration  had  already  gained  consi- 
derable ground  over  mere  bigotry,  but  were  still  obnoxious 
to  the  arbitrary  temper  of  some  politicians,  and  wanted 
perhaps  experimental  proof  of  their  safety  to  recommend 
them  to  the  caution  of  others.  Hiere  can  he  no  doubt , 
ttiat  all  laws  against  dbsent  and  separation  from  an  esta- 
blished church ,  those  even  of  the  inquisition ,  have  pro- 
ceeded in  a  greater  or  less  degree  from  political  motives; 
and  these  appear  to  mc  far  less  odious  than  the  disin- 
terested rancour  of  superstition .  The  latter  is  very  com  mon 
among  the  populace ,  and  sometimes  among  the  clergy. 
Thus  the  presbyteriaDs  exclaimed  against  the  toleration 
of  popery,  not  as  dangerous  to  the  prolestant  establisli- 
ment ,  hut  as  a  sinful  compromise  with  idolatry ;  language 
which ,  after  the  first  heat  of  the  refornjation  had  abated , 

■'  Mr.  Locke,  in  a  letter  from  a  person  of  qoalitj  to  his  friend  in 
tfa«  country,  primed  in  167^  (see  itin  hU  works,  or  in  Parliamentary 
History,  Tol.  iv.  Appendix,  No.  5),  says  it  was  loai  by  three  Totes, 
and  mentions  the  persons.  But  the  oiunbers  in  the  Joamuls ,  October  17, 
j665,  appear  to  be  57  to  Si. 
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was  never  so  current  in  the  Anglican  church ' .  Id  the 
case  of  these  statutes  against  non- conformists  under 
Charles  II,  revenge  and  fear  seem  to  have  been  the  un- 
mixed  passions  that  excited  the  church  party  against 
those  whose  former  superiority  they  rememhered,  and 
whose  disaffection  and  hostility  it  was  impossible  to 
doubt.  * 

\  joy  so  eicessire  and  indiscriminating  had  accom~ 

'  A  pamphlet ,  with  Baxter's  ntme  tubscribed,  called  Fiiir  Warorng, 
or  XXV  ReBion*  agiiost  Toleration  andlDdDlgence  of  Poperj,  i6fi3, 
U  a  pletktmt  tpedmen  of  (bit  argumaUiat  at  u^feme.  "  Beiog  iber«  it 
but  one  ureway  tosBlTation.do  you  think  that  the  pfoMitant  way  U 
that  way,  or  ii  it  not?  If  it  be  not,  why  do  jou  live  in  it?  If  it  he, 
how  cBD  jou  find  in  your  heart  to  give  yonr  auhjects  liberty  to  go  an- 
other way?  Can  you,  in  your  coDKcience,  gire  them  leaVe  to  go  on 
in  that  course  in  which,  iu  your  coiuciaice,  you  think  you  could 
ttot  be  uied?"  Baxter,  howerer,  doea  not  mention  thii  Utile  book 
in  his  life,  nor  does  be  there  apeak  liolently  about  the  toleration  of 
Bomaoisis. 

*  The  clergy  had  petitioned  the  house  of  communi  in  t66J  ,  inter 
ali>,Tbat  for  the  better  obsenation  of  the  Ltsd's  day,  and  for  tbe 
promoting  of  conformi^  ,  you  would  be  pleased  to  advance  the  pecu  - 
niary  mulct  of  twelve  pence  for  each  absence  from  divine  service  in 
proportion  to  the  degree,  qnality,  and  ability  of  the  delinquent;  that 
to  the  penalty  may  be  of  force  sufficient  to  conqner  the  obstinacy  of 
A«  noo-conformitts  Wilkin's  Concilia ,  iv.  58o.  Letters  from  Sheldon 
to  the  commlsury  of  the  Diocese  of  Canterbary,  in  lf)(>9  and  1670, 
occur  in  the  same  collection,  p.  58S ,  589,  directing  him  to  inquire 
about  conventicles,  and  if  they  cannot  be  restrained  by  ecclesiastical 
an&onty,  to  apply  to  the  next  justice  of  peace  in  order  to  put  them 
down.  A  proclamation  appears  also  from  the  king,  enjoiniog  magis- 
trates to  do  this.  In  1673,  the  ai«bbisliop  writes  a  circnlir  to  his  suf- 
fragans, directing  them  to  proceed  against  such  as  keep  schools  with- 
out license.  P.  SgS. 

See  in  the  Somers  Tracts,  vii.  58(i,  a  "  true  and  faithful  narrative  " 
of  tbe  severities  practised  against  non-conformistii  about  this  time. 
Baxter's  Life  Is  also  full  of  proofs  of  persecutioD ;  hut  tbe  most  com- 
plete register  is  in  Calamy's  account  of  the  ejected  clergy. 
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p^ed  the  Icing's  restoratioD ,  that  no  prudence  at  virtue 
in  his  geverameot  could  have  averted  Ihat  re-action  of 
popular  sentiment,  which  ineritably  follows  the  disap- 
pointment of  nnreasonable  hope.  Those  who  lay  their 
«ccount  upon  blessings ,  wUch  oo  course  of  poUlical  ad* 
ministration  can  bestow ,  live ,  according  to  the  poet's 
comparison ,  like  the  sick  man ,  perpetually  chaopng 
posture  in  search  of  the  rest  which  nature  denies;  the 
dupes  of  successive  revolntioiu,  sanguine  as  children 
widi  the  noVellies  of  politic*,  a  new  constilntbn ,  »  new 
sovereign ,  a  new  minister,  and  as  angry  with  the  play- 
things when  they  fell  shortof  their  desires.  What  then  was 
ihe  discontent  that  must  have  ensued  upon  the  restoration 
of  Charles  II  ?  The  neglected  cavalier,  the  persecuted 
presbyteriau ,  the  disbanded  otlGcer,  had  each  hia  grie- 
vance ,  and  felt  that  be  was  wther  m  a  worse  situation 
than  he  bad  formerly  been ,  or  at  least  than  be  had  ex- 
pected to  be.  Though  there  were  not  the  violent  acts  of 
military  power,  which  had  struck  every  man's  eyes  under 
Cromwell ,  it  cannot  he  said  that  personal  liberty  was  se- 
cure ,  or  that  the  ma|;i8trates  had  not  considerable  power 
of  oppression  ,  and  that  pretty  unsparingly  exercised  to- 
wards those  su^cted  of  disafieclion.  The  religions  per- 
secution was  not  only  far  more  severe  than  it  was  ever 
during  the  commonwealth ,  hut  perhaps  more  extensively 
felt  than  under  Charles  I .  Though  the  monthly  assessments 
for  the  support  of  the  army  ceased  soon  after  the  res- 
toration ,  several  large  grants  were  made  by  parliament , 
especially  during  the  Dutch  war ;  and  it  appears ,  that  in 
the  first  seven  years  of  Charles  11  the  nation  paid  a  greater 
sum  in  taxes  than  in  any  preceding  period  of  the  same 
duration.  If  then  the  people  compared  the  national  fruits 
of  their  expenditure,  what  a  contrast  they  found,  how 
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deplorable  a  falling  off  in  public  honour  and  dignity 
since  the  days  of  the  magnanimous  usurper  '  !  Tbey  saw 
with  mdignation ,  that  Dunkirk ,  acquired  by  Cromwell, 
had  been  chaffered  away  by  Chaiies  (  a  transaction  justi- 
fiable perhaps  oo  the  mere  balance  of  profit  and  loss ,  but 
certainly  derogatory  to  the  pride  of  a  great  nation) ;  that 
a  war  needlessly  commenced  had  been  carried  on  with 
much  display  of  bravery  in  our  seamen  and  their  com- 
manders, butnosort  of  good  conduct  in  the  government; 
and  that  a  petty  northern  potentate ,  who  would  have 
trembled  at  the  name  of  the  commonweal^ ,  had  broken 
his  taith  towards  us  out  of  mere  contempt  of  our  ineffi- 
ciency. 

These  discontents  were  heightened  by  the  private 
conduct  of  Charles ,  if  the  life  of  a  king  can  in  any  sense 
be  private,  by  a  dissoluteness  and  contempt  of  moral 
opinion ,  which  a  nation ,  still  in  the  main  grave  and  reli- 
gious ,  could  nut  endure.  The  austere  character  of  the 
last  king  had  repressed  to  a  considerable  degree  the  com- 
mon vices  of  a  court ,  which  had  gone  to  a  scandalous 
excess  under  James.  But  the  cavaUers  in  general  affected 
■a  profligacy  of  manners ,  as  their  distinction  from  the  fa- 
natical piirly,  which  gained  ground  among  those  who 
followed  the  king's  fortunes  in  exile ,  and  became  more 
flagrant  after  the  restoration.  Anecdotes  of  court  excesses , 
which  required  not  the  aid  of  exaggeration ,  were  in  daily 
circulation  through  the  coffee-houses;  those  who  cared 
least  about  the  vice ,  not  failing  to  inveigh  against  the 
scandal.  It  is  in  the  nature  of  a  limited  monarchy,  that 
men  should  censure  very  freely  the  private  lives  of  their 

'  Pepys  obaerves,  ii  July,  1667,  "  how  erezj  body  non-a-dnys 
reflect  upon  Oliver  and  commend  him ,  what  braTe  thing*  he  did ,  and 
made  a  U  theneighbour  princes  fear  him.  " 
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princes ,  as  being  more  exempt  from  that  immoral  ser- 
vility which  blinds  itself  to  the  dbtinctions  of  right  and 
wrong  in  elevated  rank.  And  as  a  voluptuous  court  will 
always  appear  prodigal,  because  all  expense  in  vice  is 
needless ,  they  had  the  mortitication  of  believing  that  the 
public  revenues  were  wasted  on  the  vilest  associates  of 
the  king's  debauchery.  We  are ,  however,  much  in- 
debted to  the  memory  of  Barbara ,  duchess  of  Cleveland,  . 
Louisa,  duchess  of  Portsmouth,  and  Mrs.  Eleanor  Gwyn.. 
"We  owe  a  tribute  of  gratitude  to  ,the  Mays ,  the  Killi- 
grews,  the  Chiffinches,  and  the  Grammonts.  They 
played  a  serviceable  part  in  riddii^  the  kingdom  of  its  ' 
besotted  loyalty.  They  saved  our  forefathers  from  the 
star-chamber,  and  the  high-commission  court ;  they  la- 
bourad  in  their  vocation  against  standing  armies  and  cor- 
ruption ;  they  pressed  forward  the  great  ultimate  security 
of  English  freedom  ,,  the  expulsion  of  the  house  of 
Stuart.  ' 

'  The  H^oire*  de  GrammoDt  are  knowa  to  every  body,  and  are 
abmMt  nniqae  in  their  kind ,  not  only  for  the  grace  of  their  styte  aad 
the  viTacity  of  their  pictores,  bai  tat  the  happy  ignorance  in  which 
the  author  seems  10  have  liTed,  thai  any  one  of  his  readers  could 
imagiDe  that  there  are  snch  things  as  virtue  and  principle  in  the  world. 
Id  the  deltriuni  of  tbonghlless  volupluousness  they  resemble  some  of 
the  memoirs  abont  the  end  of  Louis  XV'sretgn,  and  sontewbal  later; 
tbODgh  I  think,  even  in  these,  there  is  gcneroUy  some  efibrt,  here 
and  there,  at  moral  censure  ,  or  some  affectation  of  sensibility.  Tiej, 
indeed,  have  alirays  an  anful  moral;  and  in  the  light  portraits  of  the 
coiut  of  Versailles ,  such,  sometimes,  as  we  might  otherwise  almost 
bloshtoperase,  we  have  before  as  the  hand-writing  ou  ihe  wall,  the 
wintM'  whirlwind,  hushed  in  its  grim  repose,  and  expecting  its  prey, 
the  TCngeance  of  an  oppressed  people  and  long- forbearing  Deily.  No 
such  retribuiion  fell  on  the  courtiers  of  Charles  II;  but  they  earned  in 
their  own  age,  wbat'baa  descended  to  posterity,  though  possibly 
very  indifferrait  to  themselves  ,  the  disgust  and  aversion  of  all  that  9as 
.n^pectable  among  nlankind. 
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Among  the  ardent  loyalists,  1^0  formed  the  bulk 
of  the  present  parliament ,  a  certain  niimber  of  a  dif- 
ferent class  had  heen  returned ,  not  snfBcient  of  thein- 
selves  to  constitute  a  very  efiective  minority,  hot  of  coiw 
siderable  importance  as  a  nuijeas,  round  whit^  the 
lesser  factions  that  circamstances  shoold  produce  might 
be  gathered.  Long  seasons ,  and  a  long  continDance  oT 
the  same  parliament ,  hare  an  inevitable  tendency  to 
generate  a  systematic  opponUoB  to  the  measures  of 
the  crown ,  which  it  requires  all  vigilance  and  manage- 
ment lo  binder  from  becoming  too  powerful.  The 
sense  of  personal  importance,  the  desire  of  occnpfr- 
tion  in  business ,  a  very  characteiistic  propensiiy  of  Ai 
English  gentry,  the  various  inducements  ot  private  pa»~ 
sion  and  interest ,  bring  forward  so  many  active  spirits , 
that  it  was ,  even  in  that  age ,  as  reasonable  to  expect  thai 
the  ocean  should  always  he  tranquil ,  tts  that  a  house  of 
eommons  should  continue  long  to  do  the  king's  bidding , 
with  any  kind  of  unanimity  or  suhmission.  Nothing  can 
more  demonstrate  the  incompatibility  of  the  Tory  scheme , 
which  would  place  the  virtual  and  effective,  as  well  as 
nominal ,  adminbtration  of  the  executive  government  in 
the  sole  hands  of  the  crown  ,  with  the  eiisteace  of  a  re- 
presentative assembly,  than  the  hbtory.  of  this  long  par- 
liament of  Charles  !!■  None  has  ever  been  elected  in  cir- 
cumstances so  favourable  for  the  crown ,  none  ever 
brought  with  it  such  high  notions  of  prerogative ;  yet  in 
this  assembly,  a  party  soon  grew  up ,  and  gained  strength 
in  every  successive  year ,  which  the  king  could  ndther  - 
direct  nor  subdue.  The  methods  of  bribery,  to  which  the 
court  had  largely  recourse ,  though  .they  certainly  di- 
verted some  of  the  measures ,  and  destroyed  the  character 
of  this  opposition ,  proved  in  the  end  like  thosti  dan- 
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gepous  medicines ,  which  palliate  the  insUnt  symptoms  of 
a  disease  that  theifaggravate.  The  leaders  of  Uiis  parlia- 
ment were ,  in  generj ,  Tery  corrupt  men ,  hut  they  knew 
better  than  to  quit  the  power  which  made  them  worth 
purchase.  Thus  the  house  of  commons  matured  and  ex- 
tended those  rights  of  inquiring  into  and  controUitag  the 
management  of  public  aff^rs ,  which  had  caused  so  much 
dispute  in  former  times ;  and  as  the  exercise  of  these 
functions  became  more  habitual,  and  passed  with  little 
or  no  open  resistance  from  the  crown ,  the  people  learned 
to  reckon  them  Unquestionable ,  or  even  fundamental , 
and  were  prepared  for  that  more  perfect  settlement  of 
the  constitution  on  a  more  republican  basis ,  which  took 
place  after  the  rcYolution.  The  reign  of  Qiartes  II , 
though  displaying  soOie  stretches  of  arbitrary  power,  and 
threatening  a  great  deal-  more ,  was ,  in  fact ,  the  transi- 
tional state  between  the  ancient  and  modem  schemes  of 
the  English  constitution ;  between  that  course  of  go- 
vernment where  the  executive  power,  so  far  as  executive , 
was  very  little  bounded  except  hy  the  laws ,  and  that 
where  it  can  only  be  carried  on ,  even  within  its  own 
province,  hy  the  consent  and  cooperation,  in  a  great 
measure,  of  the  parliament. 

The  commons  took  advantage  of  the  pressure  ,  which 
the  war  with  Holland  hrougbt  on  the  administration  ,  to 
establish  two  very  important  principles  on  the  bAsii  of  ' 
their  sole  right  of  taxation.  The  first  of  these  was  the  ap- 
probirtion  of  supplies  to  limited  purpose.  This  indeed 
was  so  far  from  an  absolute  novelty,  that  it  found  prece- 
dents in  the  reigns  of  Richard  II  and  Henry  IV,  a  period 
when  the  authority  of  the  house  of  commons  was  at  a  very 
high  pitch.  No  subsequent  instance,  I  believe,  was  on 
record  till  the  year  i6a4'  when  the  last  parliament  of 
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James  I ,  at  the  king's  own  suggestion ,  directed  their 
supply  for  the  relief  of  the  Palatinate ,  to  be  paid  mto 
the  hands  of  commissioners  named  by  themselves.  There 
were  cases  of  a  similar  nature  in  the  year  t64r ,  which , 
though  of  course  tbey  could  no  longer  he  upheld  as  pre- 
cedents, had  accustomed  the  house  to  the  idea,  that 
they  bad  something  more  to  do  than  simply  to  grant  mo- 
ney, without  any  security  or  provision  for  its  application , 
In  the  session  of  i665 ,  accordingly,  an  enormous  supply, 
as  it  then  appeared,  of  i,25o,oool. ,  after  one  of  double 
that  amount  in  the  preceding  year,  having  been  voted 
for  the  Dutch  war',  sir  George  Downing,  one  of  the 
tellers  of  the  exchequer,  introduced  into  the  subsidy  bill 
a  proviso,  that  the  money  raised  by  virtue  of  that  act 
should  be  applicable  only  to  the  purposes  of  the  war. 
Clarendon  inVeighed  with  fury  against  this ,  as  an  inno- 
vation derogatory  to  the  honour  of  the  crown ;  but  the 
king  himself,  having  listened  to  some  who  persuaded  him 
that  the  money  would  be  advanced  more  easily  upon  this 
better  security  for  speedy  re-payment ,  insisted  that  it 
should  not  be  thrown  out*.  That  supplies,  granted  by 
parliament ,  are  only  to  be  expended  for  particular  objects 
specified  by  itself,  became ,  from  this  time ,  an  undisputed 
principle ,  recognized  by  frequent  and ,  at  length ,  constant 
practice.  It  drew  with  it  the  necessity  of  estimates  regu- 
larly laid  before  the  house  of  commons ;  and  by  exposing 

'  This  was  carried  on  a  difiuoDby  171  to  101.  Journals,  a5  No- 
vember ififiS.  It  wai  to  be  raised  "in  a  ref^nlaled  eabtidiar^  way, 
redncing  tbe  same  to  a  certainly  in  all  counties,  bo  as  no  person  ,  for 
his  real  or  personal  estate ,  be  exempted.  "  They  seem  to  have  had 
some  difBcully  in  raising  tbts  enormous  subsidy.  Parliamentary  His- 
tory ,  3o5. 

*  17  Car.  !!.  c.  1.  The  same  clause  is  repeated  next  year,  and  hai 
become  regular. 
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the  management  of  the  pabtic  reTeoues,  has  given  lo 
parliament,  not  only  a  real  and  efifective  cODtrol  over  an 
essential  branch  of  the  eiecative  administration ,  but ,  in 
some  measnre ,  rendered  them  partakers  in  it. ' 

It  -mas  A  consequence  of  this  right  of  appropriation  , 
that  the  house  of  commons  should  be  ahle  to  satisfy  itself 
as  to  the  expenditure  of  their  monies  in  the  services  for 
which  tliey  were  Toted.  But  they  might  claim  a  more  ex- 
tensile function ,  as  naturally  derived  from  their  power 
of  opening  and  closing  the  public  purse ,  that  of  inves- 
tigating the  wisdom ,  faithfulness  and  economy  with  which 
their  grants  had  been  expended.  For  this  too  there  was 
some  show  of  precedents  in  the  ancient  days  of  Henry  IV ; 
but  what  undoubtedly  had  most  influence  was  the  re- 
collection ,  that  during  the  late  civil  war,  and  in  the  times 
of  the  commonwealth ,  the  house  bad  superintended , 
through  its  committees,  the  whole  receipts  and  issues  of 
the  national  treasury.  This  had  not  been  much  practised 
since  the  restoration.  But  in  the  year  iGtiG,  the  large  cost 
and  indifferent  success  of  the  Dutch  war  begetting  ve- 
hement suspicions ,  not  only  of  profuseness ,  but  of  di- 
version of  the  public  money  from  its  proper  purposes ,  the 
house  appointed  a  committee  to  inspect  the  accounts  of  the 
officersofthenavy,  ordnance  and  stores,  which  were  laid 
before  them ,  as  it  appears ,  by  the  king's  direction.  This 
committee  after  some  time  having  been  probably  found 
deficient  in  powers,  and  particularly  being  incompetent 
lo  administer  an  oath ,  the  house  determined  to  proceed 
in  a  more  novel  and  vigorous  manner,  and  sent  up  a  bill, 
nominating  commissioners  to  inspect  the  public  accounts  , 
who  were  to  possess  full  powers  of  inquiry,  and  to  report 

'  LifeofCUrendon,p.3i5.  HaUeU'i PjecedeaU,  iil-  Ho. 
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snch  as  they  should  find  to  have  broken  tbeir  trust.  The 
immediate  ohject  of  this  inquiry,  so  far  as  appears  From 
lord  Clarendon's  menlion  of  it,  was  rather  to  discover 
whether  the  treasurers  had  not  issued  money  without  legal 
warrant ,  than  to  enter  upon  the  details  of  its  expenditure. 
But  that  minister,  bigoted  to  his  Tory  creed  of  preroga- 
tive ,  thought  it  the  highest  presumption  for  a  parliament 
to  intermeddle  with  the  course  of  government.  He  spoke 
of  this  hiU  as  an  encroachment  and  usurpation  that  had 
no  limits ,  and  pressed  the  king  to  be  firm  in  his  resolution 
never  to  consent  to  it '.  Nor  was  the  king  less  averse  to  a 
parliamentary  commission  of  this  nature ,  as  well  from  a 
jealousy  of  its  interference  fipom  his  prerogative ,  as  from 
a  consciousness ,  which  Clarendon  himself  suggests ,  that 
great  sums  had  been  issued  by  his  orders ,  which  could 
not  be  put  in  any  public  account ;  thai  is ,  for  we  can  give 
no  other  interpretation  ,  that  the  monies  granted  for  the 
war,  and  appropriated  by  statute  to  that  service,  had 
been  diverted  to  supply  his  wasteful  and  debauched  coaree 
of  pleasures'.  It  was  the  suspicion,  or  rather  private 

.    '  Life  of  Clarendon,  p.  368.  Burnet  obserTC*  it  waa  looked  apoD  *[ 
the  time  as  a  great  inaovatioii ,  p.  335. 

'  Pepys's  Diary  has  lately  furnished  some  things  worthy  to  be 
extnded.  "  Mr.  W.  and  t  by  water  to  Whitehall,  Bfid  there  »  lir 
George  Carteret's  lodgingi  tit  William  Gaveiitry  mett  and  we  did 
debate  the  ^hole  biuineM  of  our  account!  to  the  parliimeDt;  where  i< 
appears  to  ua  that  the  charge  of  the  war  from  Sept.  i ,  1664,  to  this 
Hichadmas  will  have  been  bnt  3,ioo,ooo1. ,  and  we  h*ve  paid  in  that 
time  somewhat  abont  9,ioo,oooL,  so  that  we  owe  about  gao,oool.j  ImI 
our  method  bfaccDtmliog,  though  it  cinnDi,  I  believe,  be  ^  wi<M 
from  the  ma^,  yet  will  not  abide  a  strict  examinatioh,  if  die  paHia< 
ment  should  be  troublesome.  Here  happened  a  pretty  question  of  «r 
William  Covi^ntry,  whether  this  account  of  oura  will  not  put  my  totd 
treasurer  to  a  difficulty  to  tell  what  is  become  of  all  the  money  the 
parliament  bave  giTenin  this  lime  for  the  war,  which  hath  amounted 


-ivGtio'^Ie 


CHAP.  XI.  —  CUARU:S  II.  —  1660-73.  78 

knowledge  <rf  this  criminal  breadi  of  trust ,  which  had 
led  to  the  bill  in  question .  Bat  such  a  slave  was  Clarendon 
to  his  narrow  prepossessioM  ^  that  he  would  rather  see 
the  dissolute  excesses  which  he  abhorred  suck  nourish- 
ment from  that  revenue  which  had  been  allotted  to 
maintain  the  national  honour  and  interests ,  and  which , 
by  its  deficiencies  thus  aggravated ,  had  caiued  even  in 
this  very  year  the  navy  to  be  laid  up,  and  the  coasts  to 
be  left  defenceless ,  than  aofier  them  to  be  restrained  by 
the  only  power  to  which  thoughtless  luxury  would  submit. 
He  opposed  the  bill  therefore  in  the  house  of  lords  ^  as  he 
confesses ,  with  much  of  that  intemperate  warmth  which 
distingui^ed  him ,  and  with  a  contempt  of  the  lower 
house  and  its  authority,  as  imprudent  in  respect  to  hii 
own  interests ,  as  it  was  unbecoming  and  unconstitutional. 
The  king  prorogued  parliament  while  the  measure  was 
depending ;  hut  in  hopes  to  pacify  the  house  of  commons , 
promised  to  issue  t  commission  under  the  great  seal  for 
the  examination  of  public  accountants  ' ;  an  expedient 
which  was  not  likely  to  bring  more  to  light  than  suited 

to  aboDt  4,o<M),Oool. I  which  nobixly  there  could  antwer )  bat  I  perceive 
they  aid  doubt  what  his  ausirer  could  be. "  Sept.  i3,  iSGti.  ~  The 
money  graoied  the  king  for  the  war  he  aRerward),  Oct.  10,  reckoni 
Bl  S.Sgo.oool. ;  and  the  debt  9oo,o<k)l.  iTie  charge  rtated  ooly  »\ 
3,iaOtocKi1.  <•  B<t  *\M  U  beooinc  of  all  thb  atiib,  1,390,0001. 1 "  Hfe 
menlioQ*  afUrwinla,  Oct.  8,  the  proriao  in  the  poll-tax  bill,  tbfet 
there  iball  be  a  cominittee  of  nine  persona  to  have  the  iDspecdoD  on 
oath  of  all  the  accounts  of  the  roonej'  given  and  spent  for  the  war; 
"  which  Dmkea  the  king  and  court  mad,  the  king  having  given  order 
to  iny  lord  Chnmberltin  to  aend  to  the  plaj^homea  and  brotbeU,  to 
bid  all  the  parliament  taien  that  were  (here  to  go  to  the  parliament  pre- 
aently ;  but  it  ttn  carried  againtt  the  conrt  by  3o  or  ^o  votcea.  "  It  was 
ihonght,  h«  ikfi,  Dtt.  ti,  that  Idwve  4oo,(Mol.  had  gone  into  the 
pHvy  parse  liitce  the  mi'. 
'  Life  of  Clarendon,  p.  Sya. 
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bis  purpose.  But  it  does  not  appear  that  this  royal  com- 
mission  ,  though  actually  prepared  and  sealed ,  was  erer 
carried  into  effect ;  for  in  the  ensuing  session ,  the  great 
minister's  downfall  having  occurred  in  the  mean  time , 
the  house  of  coramops  brought  forward  again  their  bill, 
which  passed  into  a  law.  It  invested  the  commissioners 
therein  nominated  with  very  extensive  and  extraordinary 
powers ,  both  as  to  auditing  public  accounts,  and  inves- 
tigating the  frauds  that  had  taken  place  in  the  expenditure 
of  money,  and  employment  of  stores.  They  were  to  exa- 
mine upon  oath ,  to  summon  inquests ,  if  they  thought  fit, 
to  commit  persons  disobeying  their  orders  to  prison 
without  bail ,  to  determine  finally  on  the  charge  and 
discharge  of  all  accountants-,  the  barons  of  the  exchequer, 
upon  a  certificate  of  their  judgment,  were  to  issue  pro- 
cess for  recovering  money  to  the  king's  use ,  as  if  there 
had  been  an  immediate  judgment  of  their  own  cotu't. 
Reports  were  to  be  made  of  the  commissioners'  proceed- 
ings from  time  to  time  to  the  king  and  to  both  houses  of 
parliament.  None  of  the  commissioners  were  members  of 
either  bouse.  The  king ,  as  may  be  supposed ,  gave  way  . 
very  reluctantly  to  this  interference  with  his  expenses. 
It  brought  to  light  a  great  deal  of  abuse  and  misapplica- 
tion of  the  public  revenues ,  and  contributed  doubtless 
in  no  small  degree  to  destroy  the  house's  confidence  in 
the  iutegrily  of  government,  and  to  promote  a  more 
jealous  watchfulness  of  the  king's  designs  ' .  At  the  next 

■  ig  and  lo  Car.  IL  c  i.  Bnrnet,  p.  J74-  They  reported  uiwo- 
coDDtcd  balances  of  t,So9,iGiI.  beddei  mnch  that  nai  queBtionable 
in  thepaymentg.  Bat ,  tccordiugloRalplr,  p.  177,  the  commissioners 
hail  acted  with  more  technical  rigour  than  «quity,  turcharging  tbo 
accountants  for  all  sums  not  expended  lince  die  war  began,  though 
for  the  purpoiei  of  prepantion. 
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meeting  of  parliameot,  in  October,  1669,  sir  Geoi^e 
Carteret ,  treasurer  of  the  Davy,  was  espelted  the  house , 
for  issuing  money  without  legal  warrant. 

Sir  Edward  Hyde ,  whose  influence  had  been  almost 
annihilated  io  the  last  years  of  Charles  I  throagh  the  in- 
veterate hatred  of  the  queen  and  those  who  surrounded 
her,  acquired  by  degrees  the  entire  confidence  of  the 
young  king ,  and  bifQed  all  the  intrigues  of  his  enemies. 
Guided  by  him ,  in  all  serious  matters ,  during  the  latter 
years  of  his  exile,  Charles  followed  his  counsels  almost 
implicitly  in  the  difficult  crisis  of  the  restoration.  The 
office  of  chancellor  and  the  title  of  earl  of  Clarendon 
were  the  proofs  of  the  king's  favour ;  but  in  effect  , 
through  the  indolence  and  ill  health  of  Southampton , 
as  well  as  their  mutual  friendship ,  he  was  the  real  mi- 
nister of  the  crown  ' .  By  the  clandestine  marriage  of 
his  daughter  with  the  duke  of  York ,  he  changed  one 
brother  from  an  enemy  to  a  sincere  and  zealous  friend  , 
without  forfeiting  the  esteem  and  favour  of  the  other. 
And  though  he  was  wise  enough  to  dread  the  invidious- 

'  Burnet,  p.  1 3o.  Soulhampton  left  all  the  buuoess  of  ihe  treasury, 
according  to  Buruet,  p.  ill ,  in  the  hands  of  lir  Philip  Warwick, 
"  a  neak  but  incorrapt  man."  The  king,  he  sayt ,  chose  to  put  up 
with  his  cODlrndicliou  rather  than  make  him  popular  by  dismiesiDg 
bim.  But  in  fact,  as  we  see  by  Clarendnu's  instauce,  the  kiug  retained- 
his  ministers  long  after  he  was  displeased  with  them,  Sonthampton's 
remissness  and  slowness,  notwithatauding  his  integrity,  Pepys  says, 
was  the  cause  of  undoing  the  nation  as  much  as  any  thing ;  "  yet  if  1 
knew  all  the  difficulties  he  has  lain  under,  and  his  instrument  air 
Philip  Warwick,  I  might  be  of  another  mind."  May  16,  1667.— He 
was  willing  to  hsTe  done  something.  Clarendon  tells  us,  p.  4i5,  to 
gratify  the  presbyterians ,  on  which  account  the  bishops  thought  him 
not  enough  affected  to  the  church.  His  friend  endeaTonrs  to  extenuate 
this  beiaous  sin  of  tolerant  principles. 
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nesa  of  such  an  elevation ,  yet  for  sereral  years  it  by  no 
means  seemed  to  render  his  influence  less  secure. ' 
Both  in  their  characters,  however,  and  turn  of  think- 


'  The  behaviour  of  lord  Claiendon  on  thii  occiiion  irM  (o  exiraoi^ 
dioBr} ,  that  DO  credit  conid  have  been  given  to  any  other  accooot 
tbaa  his  own.  The  duke  of  York ,  he  layi ,  inforoied  the  king  of  the 
affection  and  friendship  that  had  been  long  between  him  and  the 
young  tady ;  that  ihey  had  been  long  contracted,  and  that  ibe  nas 
vilh  child  ;  and  therefore  requested  his  majesty's  leave  that  he  might 
pnblicly  nuriy  her.  The  marquii  of  Ormond  by  the  king's  order 
communicated  ihisto  the  chancellor,  who  "  hvke  out  into  an  inimo- 
derate  paaaion  against  the  wickedness  of  bis  daughter ;  and  said  with 
all  imaginable  eameltDcu,  that  as  soon  as  he  catne  home  he  would 
turn  her  ont  of  his  house  as  a  strumpet  to  ihiEt  for  herself,  and 
would  never  see  her  again.  They  told  him  that  hii  passion  was  too 
violent  to  administer  good  counsel  to  him;  that  they  thought  that 
the  duke  was  married  to  bit  daughter,  and  that  there  were  Mher 
measures  to  be  taken,  than  those  which  the  disorder  he  was  in  bad 
suggested  to  him.  Whereupon  he  fell  into  new  commotions,  and  said. 
If  tbst  were  true,  he  was  well  prepared  to  advise. what  was  to  be 
done  :  that  he  had  much  rather  his  daughter  diould  be  the  duke's 
whore  ihau  his  wife  .'  in  the  former  case,  nobody  conId  blame  him 
for  the  resolution  be  had  taken,  for  he  was  not  obliged  to  keep  a 
wliore  for  the  greatest  prince  alive;  and  the  indignity  to  himself  he 
woald  submit  to  the  good  pleasure  of  God.  Bui  if  there  were  aov 
reason  to  suspect  the  other,  he  wss  ready  to  give  a  positive  judg- 
ment, in  which  he  hoped  their  lordships  would  concur  with  him,  that 
the  king  should  immediately  cause  ibe  woman  le  it  tent  to  the  Tmrer 
and  call  into  a  dungeon ,  under  »o  strict  a  guard  that  no  ptrsoa  living 
should  be  admitted  to  come  to  her;  and  iheu  that  an  act  of  poj^ia- 
mail  ikoidd  he  immediately  passed  for  catting-  off  her  head,  to  which  Ac 
svould  not  onfy  giiv  hii  consent,  but  would  nierj  willingly  he  ikt  jtril 
mait  that  a&oald  propose  it.  And  whoever  knew  the  man  ,  will  believe 
that  he  said  all  this  very  heartily."  Lord  Soutbamptou  ,  he  proceeds 
to  inform  us,  on  the  king's  entering  the  room  at  the  time,  said  ,  very 
naturaUy,  that  tbe  councellor  was  mad ,  and  bad  proposed  such  eitra- 
vsgnnt  things ,  that  he  was  no  more  to  be  consulted  with.  This  how- 
ever did  not  bring  him  to  his  senses;  for  he  repeated  his  strange  pro- 
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iDg ,  there  was  so  little  conformity  between  Clarendoa 
aod  his  master,  that  the  continuance  of  his  ascendancy 
can  only  be  attributed  to  the  pover  of  early  habit  over 

powl  of"  lendiag  her  prMently  to  tbe  Tower,  ind  the  re*t;"  im- 
ploriag  the  king  to  take  this  conrM,  u  the  only  expedient  ibtt 
could  free  him  Erom  the  eriU  that  this  bnuneu  would  oiherwiie  briag 
i^kOD  him. 

That  any  mail  of  laoe  iotellecii  should  fall  inlo  toch  au  extrava- 
gance  of  passion ,  is  sofScieutlj  woaderfd;  that  be  ahoald  sit  down 
in  cool  blood  leicni  years  afterwards  to  relate  it ,  i*  still  raore  so ; 
and  perhaps  ws  shall  carry  our  caadoar  to  an  exceu ,  if  we  do  not 
set  down  the  whole  of  this  scene  10  oreracied  hypocriiy.  Charles  II , 
we  may  he  very  sure,  could  see  it  in  no  other  light.  And  here  I  must 
take  notice ,  by  the  wsy ,  of  the  singaUi  obserTatioD  the  worthy  editor 
of  Brunei  haa  made :  "  King  Charles's  conduct  in  this  business'  wa* 
excelleDt  thronghonl,  that  of  Clarendon  worthy  un  aacUnt  Jianiaa." 
We  have  indeed  ■  Roman  precedent  fox  subdaing  the  sentiments  of 
natnre,  rather  tbon  permittiog  a  daughter  to  incur  disgrace  through 
the  passions  of  ihe  greatt  but  I  think  Virginius  would  not  quite  have 
anderstood  the  fediugs  of  Clarendoa.  Such  virtue  was  more  like- 
what  MoDtesquieu  calls  I'b^roisuw  de  reiclaftge,  and  was  just  £t 
for  the  cooit  of  Gaadar.  But  with  all  this  violence  that  he  records  of 
himself,  he  suppresses  great  part  of  the  truth  :  "  The  king  (he  says) 
afterwards  ^t^e  every  day  about  it ,  and  told  the  chaaceUor  that  be 
»lul  behave  himself  wisely ,  for  that  the  thing  wis  remediless;  and 
that  his  majesty  knew  that  they  were  married  ,  which  would  quickly 
appear  to  all  men ,  who  knew  that  nothing  could  he  done  npou  it. 
!■  this  time  the  chancellor  bad  conferred  with  his  daughter,  without 
any  thing;  of  indulgence ,  and  nut  only  discovered  that  they  were 
nnqneslionably  mairied ,  hut  bj  tvhom ,  aad  were  prmititt  at  it,  ivUo- 
irould i«  ready  lo  aHW  it ;  wbidi  Y'^eaied  bin)  not,  though  it  diverted 
bom  from  using  some  of  that  rigour  which  he  intended.  And  be  saw 
DO  other  remedy  could  he  applied,  hut  that  which  he  had  propoMd 
to  the  king,  who  thought  of  nolhbg  like  it."  Life  ef  Clarendon,  a^ 

Every  one  would  conclude  from  this ,  that  s  marriage  had  been 
solemnized,  if  not  before  their  arrival  in  England,  yet  before  the 
chancellor  had  this  conference  with  his  daughter.  It  appears,  how- 
ever, from  the  duke  of  York's  declojBtiou  in  the  books  of  tbe  privy- 
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the  most  thoughtless  tempers.  B6t  it  rarely  happens  that 
kings  do  not  ultimately  shake  off  these  fetters,  and  release 
themselves  from  the  sort  of  suhjection  which  they  feel  in 

conncil,  quoted  by  Ralph,  p.  jo,  tbit  he  iru  contracted  to  Aone 
Hyde  AQ  the  ijth  of  NoTember,  i6Sg,  at  Breda;  and  after  that  time 
Uved  with  her  as  his  irife ,  though  very  secrelty ;  he  married  her 
3d  Sept.  1660,  according  to  the  English  ritual,  lord  Owory  giving 
her  awa;.  The  first  child  was  horn  Oct.  11 ,  1660.  Now  whethra  the 
contract  were  sufficient  to  constitute  a  -valid  marriage,  will  depend 
on  two  things;  first,  upon  the  taw  existing  at  Breda;  secondly,  upon 
the  applicability  of  what  is  commonly  called  the  rule  of  the  lex  lod  , 
to  a  marriage  between  sncb  persons  according  to  the  received  notiooa 
of  English  lawyers  in  that  age.  But,  even  admitting  all  ibis,  it  is  stilt 
manifest  that  Clareudon's  expressions  point  to  an  actnal  celebration, 
and  are  consequently  intended  to  mislead  the  reader.  Certain  it  is, 
that  at  the  lime  the  contract  seems  to  baye  been  reckoned  only  an 
honorary  ohbgalion.  James  tells  us  himself  (  Macpberson's  Extracts  , 
p.  17  )  that  he  promised  to  marry  her;  and  "  though  when  he  asked 
the  king  for  his  leave ,  he  refused  uid  dissnaded  him  from  it ,  yet  at 
last  he  opposed  it  no  more ,  and  the  dnke  married  her  privately,  and 
owned  it  some  time  after."  His  biographer,  writing  from  hisown  raa- 
nnscript,  adds,  "  it  may  well  be  supposed  that  my  lord  chanccBor 
did  his  part ,  but  with  great  caution  and  circumspection ,  to  .soflen 
the  king  in  ibat  matter  which  in  every  respect  seemed  so  mnch  for 
his  own  advantage."  Life  of  James,  387.  Asd  Pepys  inserts  in  his 
Diary,  Feb.  i3,  iRfii,  "  Mr.  H.  told  rae  how  my  lord  chancellor  bad 
lately  got  the  duke  of 'York  and  duchess,  and  her  woman,  my  lord 
Gisory  and  a  doctor,  to  make  oath  before  most  of  the  judges  of  the 
kingdom,  concerning  all  the  circumstances  of  their  marriage.  And, 
In  fine,  it  is  roufessed ,  that  they  were  not  fully  married  till  about  a 
month  or  two  before  she  was  brought  to  bed ;  bnt  that  they  were 
contracted  long  before,  and  [were  married]  time  enough  for  the 
child  to  be  legitimate  But  I  do  not  hear  that  it  was  put  to  the  judges 
to  determine  that  it  was  so  or  not."  He  bad  said  before  that  lord 
Sandwich  told  him,  17th  Oct.  iSfio,"the  king  wanted  him  [the 
duke]  to  marry  her,  but  he  would  not."  This  seems  at  first  sight 
inconsistent  with  what  James  says  himself.  But  at  this, time,  though 
the  private  marriage  had  really  taken  place ,  be  bad  been  persusded 
by  a  most  infamous  cousplracy  of  some  profligate  courtiers,  that  the 
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acting  always  by  the  same  advisers.  Charles,  acute  him- 
self aud  cool-headed ,  could  not  fail  to  discover  the  pa^ 
sioDSand  prejudices  of  his  minister,  even  if  he  had  wanted 
the  suggestions  of  others ,  who ,  without  reasoning  on  such 
broad  principles  as  Clarendon ,  were  perhaps  his  superiors 
in  judging  of  temporary  business.  He  wished  too ,  as  is 
common ,  to  depreciate  a  wisdom ,  aud  to  suspect  a  virtue , 
which  seemed  to  reproach  his  own  vice  aud  folly.  Nor  had 
Clarendon  spared  those  remonstrances  against  the  king's 
course  of  life ,  which  are  seldom  borne  without  impa- 
tience or  resentment.  He  was  strongly  suspected  by  the 
'  king  as  Kelt  as  his  courtiers,  though ,  according  to  his  own 
account,  without  any  reason,  of  having  promoted  the 
marriage  of  miss  Stewart  with  the  duke  of  Richmond ' . 
But  above  all,  he  stood  in  the  way  of  projects,  which, 
though  still  probably  unsettled ,  were  floating  in  the 
king's  mind.  No  one  was  more  zealous  to  uphold  the 
prerogaUve  at  a  height  whexe  it  must  overtop  and  chill 
with  its  shadow  the  privileges  of  the  people.  No  one  was 
more  vigilant  to  limit  the  functions  of  parliament,  or 
more  desirous  to  see  them  confiding  and  submissive.  But 

lady  was  of  a  llceotioas  character ,  and  that  Berkdy ,  aflenrards  lord 
Falmouth,  had  eojojed  her  favours.  Life  of  ClarcDdon,  33.  It  muM 
be  presumed,  that  tfaoie  meo  knew  011I3  af  a  contract  which  they 
ibougbl  he  could  break.  Hamihon ,  in  the.  Hemoirt  of  Grammont , 
■peaks  of  this  transaclion  with  hil  usual  IcTity,  though  the  parties 
^ovred  themselves  as  destitute  of  spirit  as  of  honour  and  humanitj. 
Clarendon ,  ne  must  helieve  (  and  the  most  favourable  hypolhena  for 
him  is  to  give  up  bis  veracily),  would  not  permit  his  daughter  to  be 
made  the  victini  of  a  few  perjured  debauchees ,  and  of  her  husbaud'a 
fickleness  or  credidity. 

'  Hamilton  mentioot  this  as  the  current  rumour  of  the  court ,  and 
Burnet  has  done  the  same.  But  Clarendon  himself  denies  that  he  had 
any  concern  iu  it,  or  any  acquaintance  with  the  parties.  He  wrote  in 
too  humble  a  strain  to  the  king  on  die  subject.  Life  of  Clar.  p.  ij54. 

III.  6 
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there  were  laodinarks  which  he  could  never  he  broug^  lo 
transgress.  He  would  prepare  the  road  for  absolute  mo- 
oarchy,  but  oot  introduce  it;  he  would  assist  to  batter 
down  the  walls ,  but  not  to  march  into  the  town.  His  no- 
lions  of  what  the  English  constitution  ought  to  be  appear 
evideotly  to  hare  been  derived  from  the  times  of  Elizdaelh 
and  James  I,  to  which  he  frequently  refers  with  appro- 
bation. In  the  history  of  that  age ,  he  found  much  (bat 
could  n<rt  be  reconciled  to  any  liberal  principles  of  goveru- 
meol.  But  there  were  two  things  which  he  certainly  did 
not  find ;  a  revenue  capable  of  meeting  an  estraordinary 
demand  without  parliamentary  si^Iy,  and  a  standing 
army.  Hence  be  took  no  pains ,  if  he  did  not  even ,  as  is 
asserted  by  Burnet ,  discourage  the  proposal  of  others ,  to 
obtain  sucb  a  fixed  annual  revenue  for  the  king  on  the 
restoration ,  as  would  have  rendered  it  very  rarely  neces- 
sary to  have  recourse  to  parliament ' ,  and  did  not  advbe 
the  keeping  up  any  part  of  the  anny.  That  a  few  troops 
were  reuined ,  was  owing  to  the  duke  of  York.  Nor  did  he 
go  the  length  that  was  expected  in  procuring  the  repeal  of 

■  Bumet  eayt  ihat  Soothimpion  had  come  into  ■  icheme  of  obtain- 
iog  i,ooo.oool.  as  the  annual  rereDae,  which  was  prerented  by  Cla- 
rendon ,  lesl  it  sbonld  put  the  king  ou(  of  need  of  pariiaments.  This 
the  king  found  oat,  and  haled  hlin  mottallj  foriil.  P.  ill.  It  is  the 
fashion  to  discredit  all  Buinet  sajs.  Bn(  abierre  what  we  may  read  in 
Pepya  :  "Sir  W.  Coventry  did  tell  me  it  as  the  wieesi  thing  that  was 
ever  said  to  the  king  by  any  gtBtesman  of  bii  time,  and  it  was  by  my 
lord  treasurer  that  is  dead,  whom ,  I  find,  he  takes  for  a  very  great 
statesman  ,  that  when  the  king  did  show  himself  forward  for  passing 
the  act  of  indemnity,  be  did  advise  the  king  that  he  would  hold  his 
hand  in  doing  it ,  till  he  had  got  bis  power  restored  that  had  been  di- 
minished by  the  late  times,  and  his  revenue  settled  in  such  a  manner 
as  he  might  depend  upon  himself  without  resting  upon  parliaments , 
and  then  pass  it.  But  my  lord  chancellor,  who  thought  he  could 
have  the  coinuiand  of  parliameAts  for  ever,  because  for  the  king's 
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all  the  laws  that  had  heen  enacted  in  the  long  parliaoieiit.  * 
Tlese  omissi<His  sank  deep  in  Charles'i  heart ,  espe- 
cially when  he  found  that  he  had  to  deal  with  an  un- 
manageable house  of  commons ,  and  nasi  fight  the  battle 
for  arbitrary  poww  ;  which  might  have  been  achiertd  , 
be  thought ,  without  a  straggle  by  his  Minister.  Then 
was  still  less  hope  of  obtaining  any  concarrenee  fraa 
Clarendon  in  the  lung's  designs  as  to  religion.  llMagh 
he  does  not  once  hint  at  it  in  his  writings  ,  there  can  he 
little  doubt  that  he  must  hare  suspected  his  master's  ia> 
clinatioBS  towards  th«  cbuircb  of  Rome,  llie  doke  of 
York  considered  this  as  the  most  Likely  cause  of  his  re- 
missness in  not  sufficiently  advancing  the  prNogatiTe  *. 
He  was  always  opposed  to  the  various  schema  of  a  ge- 
neral indulgence  towards  popery ,  not  only  from  bis 
strougly  proteslant  principles ,  and  his  dislike  of  all  U^ 
leratioD  ,  hut  from  a  prejudice  against  the  body  of  the 
English  catholics ,  whom  he  thought  to  arrogale  more  on 
the  ground  of  merit  than  they  could  claim.  That  inte- 
rest ,  so  powerftd  at  court ,  was  decidedly  hostile  to  the 

■tke  ihcy  were  iwhile  willing  lo  grant  ill  tfaeking  dedred,  did'pqeM 
for  ill  beisg  doiie  :  and  k>  It  wu,  and  the  king  from  that  tioae  able 
to  do  nothing  with  the  parliament  almost."  Uarch  10,  1669.  Ban 
quippe  boai !  Ndtber  Sonthampton  not  Covenn^  m«ke  the  fignre  in 
dii*  extract  we  sboold  with  to  find ;  jet  who  were  their  (uperioM  for 
■utegrity  and  patriotitin  noderCbarlei  II? 

'  Haq)henon'i  Extracts  from  Life  of  Janet,  17,  18.  Coopaie 
Innei's  Life  at  Itraa,  pubtiihcd  bj  Clarke  ,  i.  3gi.  SgS.  Id  the  for- 
mer work  it  is  laid  that  Clarendon  ,  npoo  Venner'a  inuirecliDn  , 
•dTiied  that  the  guards  ihonld  not  be  disbanded.  But  this  aeemi  to 
be  a  mistake  in  copying  ;  for  Clarendon  read  (he  dnkeof  York.  Pepjs, 
however,  who  heard  all  the  gouip  of  the  town,  mentiOB*  tbe  year 
•fter  that  the  chancellor  tbooghl  of  raising  >■  amy,  with  the  dnke 
as  geBCml.  Dec.  11 ,  1661. 

'  Ihid. 
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chancellor ;  for  the  duke  of  York ,  who  strictly  adhered 
to  him ,  if  he  had  not  kept  his  change  of  religion  wholly 
secret ,  does  not  at  least  seem  to  have  hitherto  formed 
any  avowed  connexion  with  the  popish  party.  ' 

This  estrangement  of  the  king's  favour  is  sufficient  to 
account  for  Clarendon's  loss  of  power;  hut  his  entire 
ruin  was  rather  aceomplisbed  hy  a  strange  coalition  of 
enemies,  whidi  his  virtues,  or  his  errors  and  infirmities , 
had  brought  into  union.  The  cavaliers  haled  him  on  ac- 
count of  the  act  of  indemnity ,  and  the  presbylerians  for 
that  of  uniformity.  Yet  the  latier  were  not  in  general  so 
eager  in  his  prosecution  as  the  others  *.  But  he  owed 
great  part  of  the  severity  with  which  he  was  treated  to  his 

'  Tbeeu)  ot  Bristol ,  with  all  his  cooMilodotwl  pncipitUK^,  made 
>  TioliHit  «tt»di  CO  Cluendon,  bv  exhUMbng  utides  of  trcasoo 
■gnnst  hivi  in  dte  boose  of  lords  in  i66J;  Iicli«TiDg,  bo  doobl,  thit 
tbe  sdmnes  of  the  inlrigaen  im«  bmhc  uMbr  ,  axl  ibe  king  aMMC 
■lianled  dua  ms  nallj  ibe  one ,  and  ihas  disgraced  himsdf  U  eomt 
inslnd  of  his  nwmT.  Pul.  Bbl.  176.  Lile  of  Clu.  309.  Before  this 
line  P^\s  had  heard  that  Ihc  riunrrlkv  had  ktsl  the  UBg'sbv«nr, 
and  thM  BnMol,  with  BnckingtuB  aitd  two  iw  ihice  won,  mled 
hia.Ma](i5,i66I. 

\  A'aaotioo  Id  nCer  ibe  beads  of  charge  against  Oamdoa  to  ■ 
coRonittee  was  loBt  br  1^  to  iiS,  Sejmoor  and  (kbonie  idling  tbe 
Noes,  Kirii  and  Clargcs  ibe  Ans.  Cooubom'  JooniaU,  No*.  6,  1667. 
Tboe  naacs  ibo*  bcnr  putics  rat,  Snmou  and  Osbtnme  bct^ 
bigb-flTiag  eaTahcK,  and  Biich  a  presbvlerian.  A  nkotioa  Aat  ke  be 
iaipcacbed  for  IrcaMn  oa  the  firsi  utide  was  tool  bj-  179  10  io3 ,  tbe 
Iwo  forwtr  teUen  (or  tbe  Atn:  Nu..  ^  In  tbe  Harleiu  H5.  Mi,  we 
ban  a  cvpHHe  KcoaBl  of  tbr  detain  on  this  occasion ,  and  a  iraMci^ 
a  No,  i>]8.  Sir  B««>^  Fiocb  ipoke  Mocb  agaivt  tbe  charge  of 
a;  Hainan)  s««t  to  ha.e  done  d»  saaae,  A  cbarge  of  seovt 
'  e  with  Cnm-dl  was  iBtrudnnd  nervK  ad  inndMa  , 
~  K  Ibal  il  was  parduMd  hi-  dM'  art  of  iiba 
~  t  tbe  cbaanUor  pIcndtbM  :  Mainaird  vd 
a  oppowd  it,  and  it  was  giiw  >p  o«t  of  skwe'witboM  a 
^M^tua,  aAawaids.  cfawf  justice,  wgntd.  thai  cu^HeOing 
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own  pride  and  uogovernt^le  passionateness,  by  whit^  he 
had  rendered  very  eminent  men  in  ihe  house  of  cominoni 
implacable ,  and  to  the  Unguage  be  had  used  as  to  the 
dignity  and  privileges  of  the  house  itself ' .  A  sense  of  this 
eminent  person's  great  talents ,  as  well  as  general  inle- 

ihe  king  to  goTem  bj  1  atandiDg  armj  wi>  beiMD  it  coumou  Uw, 
(Eli  seems  to  dispute  whit  Finch  laid  down  miM  brOMdlj,  thit  thei« 
can  he  do  such  thing  as  a  cominOQ  Iiw  treuon;  relying  on  *  piiuge 
ID  Glanvil  where  "  sednclio  domini  regis  "  is  uid  to  he  trcMon.  Hiy- 
nard  stood  up  for  the  opposite  doctrine.  Waller  ind  Vrnghin  wgned, 
that  the  ule  of  Duokirk  wm  trcatoo,  but  the  article  pawed  withoat' 
decliring  it  to  be  >o;  nor  would  ihe  word  haye  appeared  pttdtahlj 
in  the  impeachment,  if  a  joimg  lord  Vanghan  had  not  iMcrted  thw 
he  could  prove  Clarendon  to  have  (wlrayed  the  king'*  councila,  od 
which  ID  article  to  that  effect  was  canied  b;  161  to  89.  Guraway  and  ' 
Litiletou  were  forward  against  the  diancelliff,  but  Coientrj  iiinin 
to  haie  taken  no.  great  part.  See  Pepyt'i  Diary,  Dec.  Sd  and  filh, 
16(17.  ButBT  also  saji,  that  Ihe  preibytenin*  weraty  no  mcms 
Mrenuoiu  against  Clarendon,  bnt  rather  the  contiary,  fearing  that 
worse  might  come  for  the  country  a*  giving  him  credit  for  having 
kept  off  miliiiiy  government.  Baxter*!  {jfe,  part  iii.  3i.  Thii  it  very 
highly  CO  the  honour  of  that  puty,  whom  he  had  ao  mticb  oppressed, 
if  not  betrayed.  "  It  was  a  notable  providence  of  God,  be  aayi,  thu 
this  man,  who  had  been  the  great  imtrnment  of  state,  and  done 
almost  all,  and  had  dealt  so  cruelly  with  the  noa-conformiila ,  should 
thus  by  his  own  friends  be  cast  out  and  banished ,  while  those  diat  he 
bad  persecuted  were  the  most  moderate  in  his  cause,  ^nd  miny  Tor 
him.  And  it  was  a  great  ease  that  hefel  the  good  people  thronghont 
the  land  by  his  dejection.  For  his  way  was  to  decoy  men  ioto  con> 
■piracies,  or  to  pretend  plots,  and  upon  the  mmonr  of  a  plot  the 
innocent  people  of  many  coanlries  were  laid  in  prison ,  so  that  no  man 
knew  when  he  was  safe.  Whereas,  sinQe  then,  though  laws  hare  been 
made  more  and  more  severe,  yet  a  man  knoweth  ■  little  better  what 
he  is  to  expect,  when  it  is  by  a  law  that  he  is  to  he  tried.  "  Shim 
plots  there  seem  to  have  been,  but  it  is  not  reasonable  to  charge 
Clarendon  with  inventing  them.  Ralph,  lai. 

'  lu  his  wrath  against  the  proviso  inserted  by  sir  George  Downing, 
as  above  mentioned,  in  the  bill  of  supply,  Oarendou  told  him,  at  he 
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grit  J  and  conscientiousnem  od  the  one  hand ,  and  indig- 
nalion  at  the  lung'»  ingratitode ,  and  the  profligate  goud- 
sels  of  those  who  supplanted  him  on  the  other,  have  led 
most  writers  to  overhwk  bis  faults  in  administration ,  and 
to  treat- all  the  articles  of  accusation  against  him  as  fri- 
Tolous  or  unsupported.  It  is  doubless  impossible  to  justify 

toateMet,  that  the  king  could  never  be  well  «erved  while  fellows 
<rf  hi*  Goodition  irtn  admitted  to  ipeak  u  mnch  m  they  had  a 
mind ;  and  that  in  the  best  timei  such  pretumptJoni  had  been  puniihed 
with  impridnmiNit  b^  rhe  lords  ot  the  conncil,  without  the  king*» 
taking  notice  ot  it,  3ii.  The  king  was  uatarallj  displeased  al  thi* 
insolent  Imgnage  towards  one  of  his  serranls,  a  man  who  had  flUed 
an  eminent  siatita ,  and  done  services,  (or  a  laggettioD  intended  to 
benefit  the  reveane.  And  it  was  a  still  more  Bagrant  affron't  to  the 
house  of  comnKnu,  of  whidi  Downing  was  a  member,  and  where 
be  had  proposed  ibis  dause,  and  indnced  the  house  to  adopt  it. 

Coventfy  tald  Pepys  "  many  things  about  the  chancellor's  dis- 
missal, not  fit  to  be  spoken,  and  yet  not  any  onbilhfolness  to  the 
king,  bar  instar  omnium,  that  be  was  so  great  at  the  conndl-board  , 
and  in  the  admin iitration  of  mailers,  there  was  no  room  for  any 
body  to  propose  any  remedy  for  what  was  amiss,  or  to  compass  any 
thing,  though  never  so  good  for  the  kingdom,  unless  approved  of 
by  the  chanc^or;  he  managing  alJ  things  with  that  greatness  which 
now  will  be  removed,  that  the  king  may  have  the  benefit  of  others' 
advice.  "  Sept.  s ,  1667.  His  own  memoirs  are  full  of  proofs  of  this 
hanghtiness  and  intemperance.  He  Set  himself  against  sir  William 
Coventry,  and  speaks  of  a  man  as  able  and  virtuous  as  himself,  witi 
narked  aversion.  See  too  Life  of  James,  3 98.  Coventry,  according  to 
this  writer,  43l,  was  the  chief  actor  in  Clarendon's  impeachment, 
but  this  seems  to  be  a  mistake,  though  he  was  certainly  desiroas  of 
getting  him  ont  of  place. 

The  king.  Clarendon  tells  ni,  438,  pretended  that  the  anger  of 
parliamein  was  such ,  and  their  power  too ,  as  it  was  not  in  bis  power 
to  save  him.  The  fallen  minister  desired  him  not  to  fear  the  power  of 
parliament,  "which  was  more  or  Ie«i,  or  nothing,  as  he  pleased  to 
make  iL  So  preposterous  as  well  as  uncouatilirtional  o  way  of  talk- 
ing eonld  not  but  aggiwate  his  nnpopolarity  with  that  great  body  he 
pretended  tn  -"——— 
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the  charge  of  high  treason  ,  on  which  he  was  impeached ; 
bat  there  are  matters  that  never  were  or  coald  be  dis- 
proved ,  and  oar  own  knowledge  enables  us  to  add  snch 
grave  accnsations  as  mast  show  Clarendon's  unfitness  for 
the  government  of  a  free  country.  ' 

I.  It  is  the  fourth  article  of  his  impeachment ,  that 
he  had  '*  advised  and  procored  divers  of  his  majesty's 
sabjecis  to  be  imprisoned  against  law  ,  in  remote  is- 
lands, garrisons,  and  other  places,  thereby  to  prevent 
them  from  the  benefit  of  the  law  ,  and  to  produce 
precedents  for  the  Imprisoning  any  other  of  his  ma- 
jesty's snbjecls  in  like  manner.  "  This  was  undoubtedly 
trae.  There  was  some  gi'Ottnd  for  apprehension  on  the 
part  (A  the  government  from  tliose  bold  spirits  who 
bad  been  accnstoned  to  revolutions ,  and  drew  encoo- 
ragemenl  from  the  vices  of  the  court,  and  the  embar- 
rassments of  the  nation.  Ludlow  and  Algernon  Sidney, 
about  the  year  i665,  bad  projected  an  insurrection ,  the 
latter  soliciting  Loais  XIV  ahd  the  pensionary  of  Ht^and 
for  aid  *.  Many  officers  of  the  old  army,  Wildman  , 
Creed,  and  others,  suspected,  perhaps  justly,  of  such 
conspiracies ,  had  been  illegally  detained  in  prison  fot 
several  years ,  and  only  recovered  their  liberty  on  Cla- 
rendon's dismissal  ^.  He  had  too  much  encouraged  the 
hateful  race  of  informers ,  tboi^h  be  admits  Aat  it  bad 
grown  a  trade  by  which  men  got  money ,  and  that  many 
were  committed  on  sl^ht  grounds*.  Thus  colonel  Hutcbin^- 

■  State  Trials,  Ti,3i8.  Pari.  Hist. 

*  Ludlow, iii.  iiH,  t65,et  post.  Clarendon's  Life,  ago.  Burnet,  iil. 
(Kntre*  de  Loui*  XIV,  ii.  104. 

'  Hnrris'a  Li»ei ,  t,  »8.  Biogr.  Brit.  art.  Barriagton.  Life  of  James , 
3g6.  SomcTB'  Tracts,  Til.  S3o.  ii/,. 

*  See  Eennet'i  Register,  7S7,  Ralph  ,  78  et  posr,  Harris's  Liren, 
V.  181 ,  for  llie  proofs  thit. 
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son  died  in  the  close  confinement  of  a  remote  prison,  for 
more  probably  on  account  of  his  share  in  the  death  of 
Charles  I ,  from  which  the  act  of  indemnity  had  dis- 
charged him ,  than  any  just  pretext  of  treason ' .  It  was 
difBcull  to  obtatin  a  habeas  corpus  from  wme  of  the 
judges  in  this  reign.  Bat  to  elude  that  provision  hy  re- 
Qioving  men  out  of  the  kingdom ,  was  such  an  ofifence 
against  the  constitution,  as  may  be  thought  enough  to 
justify  the  impeachment  of  any  minister. 

a.  The  first  article  ,  and  certainty  the  most  moment-r 
ous,  asserts  "  That  the  earl  of  Clarendon  hath  designed 
a  standing  army  to  be  raised ,  and  to  govern  the  king- 
dom thereby  ,  and  advised  the  king  to  dissolve  this  pre- 
sent parliament ,  to  lay  aside  all  thoughts  of  parliaments 
for  the  future ,  to  govern  by  a  military  power  ,  and  to 
maintain  the  same  hy  free  quarter  and  coQtributioD .  "This 
was  prodigiously  exaggerated;  yet  there  was  some  found- 
ation for  a  part  of  it.  In  the  disastrous  summer  of  1667, 
when  the  Dutch  Seet  had  insulted  our  coasts ,  and  burned 
our  ships  in  the  Medway,  the  exchequer  being  empty ,  it 
was  proposed  in  council  to  call  together  immediately  the 
parliament,  which  then  stood  prorogued  to  a  day  at  the 
distance  of  some  months.  Clarendon ,  who  feared  the 
hostility  of  the  house  of  commons  towards  himself ,  aod 
had  pressed  the  king  to  dissolve  it ,  maintained  that  they 
could  not  legally  be  summoned  before  the  day  fixed ;  and , 
with  a  strange  inconsistency,  attaching  more  importance 
to  the  formalities  of  law  than  to  its  essence ,.  advised 
that  the  counties  where  the  troops  were  quartered 
should  be  called  upon  to  send  in  provisions,  and  those 

'  Mem.  or RutchiDSOD ,  3o3.  It  seems,  however,  ihat  he  was  <iu- 
pectcd  of  some  coDcem  nidi  an  ioleaded  rising  in  i663,  thougli 
nothing  ■nat  proved  against  him.  Miscelluiea  Aulica,  Jig. 
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where  there  were  no  troc^  to  coatribule  mooey ,  whtA 
should  be  abated  oat  of  the  neit  taxes.  And  he  adnuto 
that  he  might  have  nsed  the  expres^on  f^  raising  cmitii- 
batioas,  as  in  the  late  ciril  war.  This  angutrded  And 
unwarrantable  -language  ,  thrown  out  at  the  coanaUtable 
where  some  of  his  enemies  were  sitting ,  aooo  resched 
the  ears  of  the  commons ,  and ,  minted  up  with  the 
usual  misrepresentations  of  faction ,  was  m^;nified  into 
a  charge  of  high  treason.  ' 

3.  The  eleventh  article  charged  lord  CUrendon  witb 
having  advised  and  effected  the  sale  of  Dookirk  to  the 
French  king,  being  part  of  his  majesty's  dominiois ,  for 
no  greater  value  than  the  ammimition ,  artillery,  uid 
stores  were  worth.  The  latter  part  is  generally  asserted  to 
be  false.  The  sum  received  is  deemed  the  ntmost  that 
Louis  would  have  given ,  who  ifaou^t  he  had  made  a 
hard  bai^n.  But  it  is  very  diFBcull  to  reconcile  what 
Clarendon  asserts  in  his  defence ,  and  much  more  al 
length  in  bis  Life ,  that  the  buuness  of  Dunldnk  was  en- 
tirely decided  before  he  had  any  thing  to  do  in  it ,  by  the 
advice  of  Albemarle  and  Sandwich ,  with  the  letters  of 
'd'E^trades,  the  negociator  in  this  transanctiou  on  the 
part  of  France.  In  these  letters  ,  written  at  the  time  to 
Louis  XIV,  Clarendon  ■  certainly  appears  not  only  as  the 
person  claefly  concerned ,  but  as  representing  himself  al- 
most the  only  one  of  the  council  iavourable  to  the  mea- 

'  Life  of  CUicndoD,  4«4.  Pepji  *»J»,  ibe  pariiaBicnt  irai  allied 
together  <'  againrt  the  duke  of  Yoik's  miod  flallj,  who  did  nthcr 
advise  the  king  to  nu«e  tnooey  ai  he  pkawd;  lud  igunit  the  c&ancellra', 
nho  told  the  king  that  qaefen  Elizabeth  did  do  all  her  hosincM  in  1 588 
without  calling  a  parliament,  and  to  might  he  do  tor  •nj'  Ihiog  b* 
Haw.  "  June  iS ,  idGy.  He  probably  got  this  from  hii  friend  air  W. 
Coventry. 
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sure,  and  having  to  overcome  the  decided  repugnance  of 
SoQthampton ,  Sandwich ,  and  Albemarle  ' .  I  cannot  in- 
deed see  any  other  explanation  ,  than  that  he  magnified 
the  obstacles  in  the  way  of  this  treaty,  in  order  to  obtain 
better  tetmi  ;  a  management  not  very  unusual  in  dipk>- 
malical  dealing ,  but ,  in  the  degree  at  leaist  to  which  he 
carried  it ,  scarcely  reconcileaUc  with  the  good  faith  we 
should  expect  from  this  minister.  For  the  transaction 
itself,  we  can  hardly  deem  it  honourable  or  politic.  The 
expense  of  beeping  up  Dunkirk  ,  thoagh  not  trifling  , 

■  RnlpU,  78,  etc.  The  overture  c«me  rrom  Qaretadoa,  die  French 
having  no  ezpectatioD  of  it.  The  worst  ita  that,  just  before,  he 
had  dnelt  in  a  speech  to  parhament  on  the  importance  of  DuoLirk. 
This  vtaa  on  May  if),  l66a.  It  appears  by  Louis  XIV's  own  account, 
which  certaibly  does  not  lallj  with  seBe  olber  authoritiea ,  Ibftt 
DnnUrk  had  been  so  great  an  object  wilh  Cromwell ,  that  il  was  the 
stipulated  price  of  the  English  alliance.  Louis,  however,  was  vexed 
at  this,  and  determined  to  recover  it  it  any  price  :  it  est  certain  qoe 
jenepouvoistropdonner  pour  racheler  Dunkerqae .  He  sent  d'Estrades 
accordingly  to  EnglsBd  id  itHit ,  directing  him  to  make  this  bis  great 
object.  Ctiarles  tcM  the  smbsssador,  that  Spain  had  made  him  great 
offers,  but  he  would  rather  treat  with  France.  Louis  was  delighted  at 
this,  and  though  the  sum  asked  was  considerable,  5,ooo,ooo  livres,  he 
would  not  break  off,  but  finally  ccinclucJed  the  treaiy  for  4,000,000, 
payable  in  three  years ;  nay,  saved  Soo,ooo  without  itii  being'  fonnd 
oat  by  the  English ,  for  a  banker  harmg  offered  them  prompt 
payment  at  this  discount,  they  ghnlly  accepted  it;  but  this  banker 
was  a  person  employed  by  Louis  himseir,  who  had  [he  money  ready. 
He  had  the  greatest  anxiety  about  this  affair,  for  the  city  of  London 
ilepnted  the  lord-mayor  to  offer  any  sum  so  that  Dunkirk  might  not 
be  alienated.  OEuvres  de  Lonis  XIV,  i.  167.  If  this  be  altogether 
correct,  the  king  of  France  did  not  fancy  he  had  made  so  bad  a 
bargain;  and,  indeed,  with  bis  projects,  if  he  had  the  money  to 
spare,  he  could  not  think  so.  Compare  the  M^moires  d'Estrades,  and 
the  sDppleneut  to  the  third  volume  of  Clarendon  Stale  Papers.  The 
historians  are  of  no  value,  except  as  they  copy  from  some  of  these 
original  testimonies. 


-Kjr.^^-.hyGtlO'^If 


CHAT.  XI.  —  CBABLES  II.  —  1660-73.  91 

would  have  been  willingly  defrayed  by  parliament ,  and 
could  not  well  be  pleaded  by  a  gOTernment  which  had 
just  incumbered  itself  with  the  useless  burthen  of  Tan- 
gier. That  its  possemion  was  of  no  great  direct  vahio  to 
England  must  be  confessed ,  but  It  was  another  question 
whether  il  ought  to  have  been  surrendered  into  (be  hands 
of  Prance. 

4>  This  close  cooneuoo  with  France  is  indeed  a  great 
reproach  to  Clareadon's  polity ,  and  was  the  spring  of 
mischiefs  to  which  be  contributed  ,  and  which  he  ought 
tp  hare  foreseen.  What  were  the  motives  of  these  strofi^ 
profesaons  of  attachment  to  the  interests  of  Lonis  XIV 
whidi  he  makes  in  some  of  Ins  letters ,  it  is  difficult  to 
say ,  since  he  had  undoubtedly  an  ancient  prejudice 
against  that  nation  and  its  goTemment.  I  should  incline 
to  conjecture  » that  his  knowledge  of  the  king's  unsound- 
ness in  reUgion  led  him  to  keep  at  a  distance  from  the 
court  of  Spain  ,  as  being  far  more  sealous  in  its  popery , 
and  more  connected  with  the  Jesuit  faction  ,  than  that 
of  France  J  and  thb  possibly  influenced  him  also  with 
respect  to  the  Portuguese  match  ,  wh««in ,  though  not 
the  first  adviser ,  he  certainly  took  much  interest ;  an 
alliance  as  Uttle  judicious  in  the  outset,  as  it  proved 
eventually  fortunate  '.  Bat  the  capital  misdemeanor 
that  he  committed  in  this  relation  with  France  was  the 
clandestine  solicitation  of  pecuniary  aid  for  the  king. 
He  first  taught  a  lavish  prince  to  seek  the  wages  of  de- 
pendence in  a  foreign  power,  to  elude  the  control  of 
parliament  by  the  help  of  French  money '.  The  purpose 

■  Life  of  Cbr.  78.  Life  of  James ,  3gi. 

•  See  Sapplemmt  lo  ihint  volnme  of  Cbtfeodun  State  Papers ,  for 
abundant  eiHlence  of  tbe  close  ronnexion  between  ibe  coortaofPnuice 
and  Enghmd.  Tb«  former  offered  bribes  10  lord  darendon  »  Tre- 
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for  which  this  aid  was  asked  ,  the  succour  of  Portugal , 
might  he  fair  and  Laudable  ,  but  the  precedent  was  most 
base ,  dangerous ,  and  abominable.  A  king  who  had  once 
tasted  the  sweets  of  dishonest  and  clandestine  lucre  would, 
in  the  words  of  the  poet ,  he  no  more  capable  afterwards 
of  abstaining  from  it,  than  a  dog  from  his  greasy  offal. 
These  are  the  errors  of  Clarendon's  political  life, 
which ,  besides  his  notorious  concurrence  in  all  measures 
of  severity  and  restraint  towards  the  non-conformists , 
diminish  my  respect  froi&bis memory,  and  exclude,  in 
my  judgment ,  his  name  from  that  list  of  great  and  wise 
ministers ,  where  some  are  willing  to  place  him  near  the 
bead.  If  I  may  seem  to  my  readers  less  farourable  to  so 
eminent  a  person  than  common  history  might  warrant ,  it 
is  at  least  to  be  said  that  I  bare  formed  my  decision  from 
bis  own  recorded  sentiments,  or  from  equally  undis- 
putahle  sources  of  authority.  The  publication  of  bis  life , 
that  is ,  of  the  history  of  his  administration  ,  has  not  con- 
tributed to  his  honour.  We  find  in  it  little  or  nothing  of 
that  attachment  to  the  constitution  for  which  he  had  ac- 
quired credit ,  and  some  things  which  we  must  struggle 
hard  to  reconcile  with  his  veracity,  even  if  the  suppres- 
sion of  truth  is  not  to  be  reckoned  an  impeachment  of  it 
in  an  historian  ',  But  the  manifest  profligacy  of'tl^ose  who 

gnenlly  «nd  nuceremoniouslj',  that  one  is  diipoBed  to  think  he  did 
not  show  so  mpch  indignation  at  the  first  OTerlnre  as  he  onght 
to  have  done.  See  pp.  ..  4.  ,3.  The  aim  of  Lonis  was  to  effect  the 
mfltcb  with  Cathudne.  Spain  wonjd  have  given  a  great  portion  with 
anj  proteslant  princess ,  in  order  to  break  it.  Clarendon  asked ,  on  his 
master's  account.  For  So.oool. ,  to  avoid  apphoition  to  parliament, 
p.  4.  ITie  French  ofTcred  a  secret  loan,  or  suhsidj  perhaps,  of 
1,000,000  livres  for  the  succonr  of  Pormgal  This  was  accepted  by 
Clarendon ,  p,  1 5 ;  hut  I  do  not  find  any  thing  more  about  it. 

'  As  no  one ,  who  regards  with  amchment  the  preseitt  ayalem  of 
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contributed  most  to  his  nuD ,  and  the  measares  which  the 
coUrt  look  soon  afterwards,  have  rendered  his  admiais- 
tration  comparatively  honourable ,  and  attached  ven^ 
ration  to  his  memory.  We  are  unwilling  to  beliere  that 

the  English  ctmatitutioD ,  aai  lokk  npon  lord  CUrendmi  at  an  ncd- 
IcDt  miaiiter ,  or  ■  fiiend  to  the  lonndal  ptiaciplei  of  ciTil  and 
religioDs  liberty,  10  no  man  whatcTcr  can  ayoid  coiuidn'uig  b3 
inceuant  deTiation*  Erom  the  great  dndei  of  an  hiitonaii  u  a  BionI 
blemiih  in  hii  character.  He  darei  rery  &eqaentlj  to  lar  what  ii  not 
tme ,  and  what  he  miut  baTe  known  to  be  otbenriM  j  he  doei  not 
dare  to  ■aj'  what  is  trae.  And  it  it  almott  an  aggnTatioii  of  ihit 
reproach,  that  he  aimed  to  deceiTe  poiteritj,  and  poiaoned  at  ib« 
fountain  a  «lmni  from  which  another  generation  wtt  to  drink.  Ifo 
defence  has  erer  been  set  np  for  the  fidelitji  of  CUrendon'»  hiftory, 
nor  can  men ,  who  haTC  lifted  the  anlhentic  malenals  ,  entertain  mndi 
difference  of  jndgment  !n  this  recpect;  thongh,  a*  a  nranumeDt  of 
powerfnl  ability  and  iropTeuiTe  eloqaace,  it  will  ahrayi  he  read 
with  that  deb'ght  which  we  receire  from  many  great  hiitoriani ,  etpe- 
ciallj  the  ancient ,  independent  of  any  confidence  in  their  Teraciljr- 

On;  moie  instance,  before  we  qnit  lord  Clarendon  (or  CTrr,  aaj 
here  be  meniioned  of  his  disregard  for  truth.  The  itrange  tale  of  a 
fmitleu  learch  aher  the  restoration  for  the  body  of  Charlei  I.  ia  wdl 
known.  Lords  Southampton  and  lindsey,  he  (ells  nl ,  who  had  aiu*l«d 
at  their  master's  obiequies  in  St.  George's  chapel  at  Wiadior,  wei« 
go  oTCicome  with  ^ef,  that  tbej  coold  not  recogniie  the  place  cS 
interment ,  and  after  several  Tain  attempts,  the  search  ww  abandonol 
in  despair.  Hist,  of  Bebellion ,  vi.  144.  Whatercr  moliie  the  noUe 
historian  may  hsTE  had  for  this  story,  it  is  abaolalely  incredible  that 
any  such  ineffectual  search  wa«  ever  made.  Nothing  conld  have  been 
more  easy  tbon  to  have  taken  up  the  pavement  of  the  choir.  But 
this  was  unnecessary.  Some  at  least  of  the  workmen  employed  must 
have  remembered  the  place  of  the  vault.  Nor  did  it  depend  on  them; 
for  sir  Thomas  Herbert,  who  was  present,  had  made  at  the  time  a 
note  of  the  spot ,  "  just  opposite  the  eleventh  stall  on  the  king's 
side.  "  Herbert's  Memoiri,  14a.  And  we  find  from  Pepys's  Diary, 
Feb.  16,  1666,  that  "he  was  shown,  at  Windsor,  where  the  bte 
king  wasburied  ,  and  king  Hemy  VIII  and  my  lady  Seymour.  "  In 
which  spot ,  as  is  well  known  ,  the  royal  body  has  twice  been  found , 
once  in  the  reign  of  Anne,  and  again  in  1816. 
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there  was  any  thing  to  censure  in  a   minister ,  whom 
Buckingham  persecuted ,  and  against  whom   Arlington 
intrigued. ' 

A  distinguished  characteristic  of  Clarendon  had  been 
his  firmness ,  called  indeed  by  most  pride  and  obstinacy, 
which  no  circumstances,  no  perils,  seemed  likely  to 
bend.  But  his  spirit  sunk  all  at  once  with  his  fortune. 
Clinging  too  long  to  office ,  and  cheating  himself  against 
all  probability  with  a  hope  of  his  master's  kindness  when 
he  had  lost  his  confidence ,  he  abandoned  that  dignified 
philosophy  which  ennobles  a  voluntary  retirement ,  that 
stem  courage  which  innocence  ought  to  inspire,  and 
hearkening  to  the  king's  treacherous  counsels  ,  -fled  be- 
fore his  enemies  into  a  foreign  country.  Though  the  im- 
peachment ,  at  least  in  -  the  point .  of  high  treason  ,  can- 
not be  defended ,  it  is  impossible  to  deny,  that  the  act  of 
banishment,  under  the  circumstances  of  bis  flight,  was 
capable  in  the  main  of  full  justification.  In  an  ordinary 
criminal  suit ,  a  process  of  outlawry  goes  against  the  ac- 

'  The  tenor  of  Clarenrlon'B  life  and  wrltinga  almott  forbids  any 
surmise  of  pecanitry  rormptioD.  Yet  thts  is  insinoated  by  Pepyi,  on 
tbe  authority  of  Evelyn,  April  17,  and  May  16,  16(17.  ^"^  *^^  ""^  *** 
gossiping ,  thongb  shrewd;  Biid  the  other  feeble,  though  accomplished. 
Lord  Darlmonlh ,  who  lived  in  Ai  next  age ,  and  whose  excesiiTe  ill 
nature  makes  him  no  good  -nilnesa  against  any  body,  charges  him 
nitb  receiTing  bribes  from  the  main  instruments  and  protnoten  of 
the  late  tronbles,  and  those  who  had  pinndered  ihe  royalists,  which 
enabled  him  10  build  his  great  mansion  in  Piccadilly,  asserting  that  it 
was  full  of  pictures  belonging  to  families  who  had  been  despoiled  of 
them.  "  And  whoever  had  a  mind  to  see  what  great  families  had 
been  pinndered  during  the  civil  war,  might  find  some  remaisB  either 
at  Ctarendon'boase  or  at  Cournbury.  "  Note, on  Burnet,  S8. 

The  character  of  Clarendon  as  a  minister ,  is  fairly  and  judicioiuly 
drawn  by  Macpherson ,  Hist,  of  England ,  gS  i  a  work  by  no  ineani  so 
full  of  a  lory  spirit  as  has  been  supposed. 
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cused  who  flies  from  justice ;  and  his  neglect  to  appear 
withio  a  given  time  b  equivalcDt ,  in  cases  of  treason  or 
felony,  lo  a  conviction  of  ihe  offence ;  can  it  be  com- 
plained of,  that  a  minister  of  state,  who  dares  not  con- 
front a  parliamentary  impeachment,  should  be  visited 
with  an  analogous  penalty  ?  But  whatever  injustice  and 
violence  may  he  found  in  this  prosecution ,  it  established 
for  ever  the  right  of  impeachment,  which  the  discredit 
into  which  the  long  parliament  had  fallen ,  exposed  to 
some  hazard  ;  the  strong  abettors  of  prerogative ,  such  as 
Clarendon  himself ,  being  inclined  to  dispate  this  respon- 
sibility  of  the  king's  advisers  to  parliament.  The  com- 
mons had ,  in  the  preceding  session ,  sent  up  an  impeach- 
ment against  lordMordaunt,  upon  charges  of  so  little  pub- 
lic moment ,  that  they  may  he  suspected  of  having 
chiefly  had  in  view  the  assertion  of  thb  important  privi- 
lege '.  It  was  never  called  in  question  from  this  time; 
and  indeed  ihey  took  care  during  the  remainder  of  this 
reign ,  that  it  should  not  again  be  endangered  by  a  pau- 
city of  precedents. ' 

•  Pari   Hist.  3.J7. 

*  Tlie  lords  refused  to  commit  the  earl  oFCUreDdon  on  a  general 
iiDprachment  of  high  treaion,  and  ~in  a  conference  with  the  lower 
house,  denied  the  sulharity  of  the  precedent  in  StnfTord'g  case, 
which  was  pressed  upon  Ihem.  It  is  remarkable  ,  that  the  managers  of 
this  conference  for  the  commons  Tindicated  (he  first  proceedings  of 
the  long  parliament,  which  sliows  a  considerable  change  jo  their  tone 
since  1661.  They  do  not  howeTer  seem  to  have  urged,  what  is  sn 
apparent  distinction  between  the  tno  precedents,  that  the  comgiil- 
ment  of  Strafford  was  on  a -vrrbal  request  of  Pym  in  the  name  of  the 
commons ,  without  alleging  any  special  matter  of  treason  ,  and  bonse- 
quently  irregular  and  illegal  in  the  highefiC  degVee;  while  the  iGlh 
article  of  Clareodan's  impeachment  charges  him  with  belrajjng  the 
king's  counsels  to  his  enemies;  which,  however  untrue,  ^denlly 
araoiiDled  lo  treason  within  the  statute  of  Edward  III;  so  that  the 
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The  period  between  the  fall  of  Clarendon  in  1667 ,  and 
tbeconnnencementoflordDanby'sadministrationiniG^S, 
is  justly  reckoned  one  of  the  most  disgraceful  in  the  an- 
nals of  our  monarchy.  This  was  the  age  of  what  is  usually 
denominated  the  Cahal  administration ,  from  the  five 
initial  letters  of  sir  Thomas  Clifford ,  first  commissioner 
of  the  treasury,  afterwards  lord  Clifford  and  high  treasurer, 
the  earl  of  Arlington ,  secretary  of  state ,  the  duke  of 
Buckingham ,  lord  Ashley,  chancellor  of  the  eichequer, 
afterwards  earl  of  Shaftesbury  and  lord  chancellor,  and 
lastly ,  the  duke  of  Lauderdale. 

objecdon  of  the  lordi  extended  to  comaiitliug  any  ooe  for  treason  upon 
impeachmeDt ,  without  all  the  particularily  required  in  an  indict- 
■ueut.  Thu  shoired  a  vei^  commendable  regard  to  the  liberty  of  the 
■ubject ;  and  from  this  time  we  do  not  find  the  vagae  and  nnintri^ 
ligible  accusatioiM,  whether  of  treauin  tn-  miidemeanor,  so  usual  in 
farmer  proceedings  of  parliament.  Pari.  Hill.  387.  A  proleBt  was 
signed  bj  Buckingham,  Albeipirle,  Bristol,  Arlington ,  and  others  of 
their  party,  including  ihree  bishops  (Coicns,  Cmfl,  and  another), 
againat  the  refuial  of  their  house  to  comtnil  Clareudoo  upon  the  ge- 
neral charge.  A  few,  an  the  other  hand  ,  af  whom  Hollis  is  the  only 
remarkable  name ,  protested  against  the  bill  afbanishmeal. 

"  The  most  fatal  blow  (says  James)  the  king  gave  himself  to  his 
power  and  prerogatiTe,  was  when  he  Bought  aid  from  the  hoiwe  of 
commons  to  destroy  the  earl  of  Clarenddn  :  by  that  he  put  that  bouse 
again  in  mind  of  their  impeaching  privilege,  which  had  been  wrested 
out  of  their  hands  by  the  restoration;  and  when  minislers  found  they 
were  like  to  be  left  to  the  censure  of  the  parliament,  it  made  them 
have  a  greater  attention  to  court  an  interest  there ,  than  to  pursue 
that  of  their  princes,  from  whom  they  hoped  uot  for  so  sure  a  sup- 
port." Life  of  James,  593. 

The  king,  it  is  said,  came  rather  slowly  into  the  measure  of  im- 
peachment ,  but  became  afterwards  so  eager ,  as  to  give  the  attorney- 
general.  Finch,  positive  orders  to  he  active  in  it,  observing  him 
to  be  silent.  Carte's  Ormond,  ti.  353.  Buckingham  had  made  (he  king 
great  promises  of  what  the  commons  would  do  in  case  be  would  aacti- 
fiee  Clarendon. 
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Though  the  counsels  of  these  persons  soon  became  ex- 
tremely pernicious  and  dishonourable,  it  must  be  ad- 
mitted ,  that  the  first  measures  after  tbe  banishment  of 
QareodoD ,  both  in  domestic  and  foreign  policy,  were 
highly  prabeworthy.  Bric^eman  ,  who  succeeded  the  late 
chancellor  in  the  custody  of  the  great  seal,  with  the 
assistance  of  chief  baron  Hale  and  bbhop  Wilkins ,  and 
at  the  instigation  of  Buckingham ,  who ,  careless  about 
every  religion  ,  Was ,  from  humanity  or  politic  motives , 
friendly  to  the  indulgence  of  all ,  laid  the  foundations  of 
a  treaty  with  the  non.«onformists ,  on  the  basis  of  a  com- 
prehension for  the  presbyterians ,  and  a  toleration  for 
the  rest  ' .  They  had  nearly  come ,  it  is  said ,  to  terms  of 
agreement,  so  that  it  was  thought  time  to  intimate  their 
design  in  a  speech  from  the  throne.  But  the  spirit  of  i66a 
was  still  too  powerful  in  the  commons  •,  and  the  friends 
of  Clarendon ,  whose  administration  this  change  of  coun- 
sels seemed  to  reproach,  taking  a  warm  part  against  all 
indulgence ,  a  motion  that  the  king  be  desired  to  send  for 
such  persons  as  he  should  think  fit  to  make  proposals  to 
him  in  order  to  the  uniting  of  his  proteslant  subjects , 
was  negatived  by  176  to  70  *.  They  proceeded ,  by  almost 

'  Keimel,  sy3.  3oo.  Bnmel.  Baxter,  i3.  The  design  was, to  net  on 
tha  principle  of  the  declkration  of  <66o  ,  h>  that  presbyl«rian  ordim- 
lioni  should  piH  inb  mode.  Tillotaon  and  StilliDgfleet  were  con- 
cenied  ia  it.  The  king  wm  at  ihii  time  exasperited  again«r  the  bishop* 
for  iheir  snpport  of  Clarendon.  Burnet,  ibid.  Pepys's  Diary,  list 
Dec  1667.  And  he  had  also  deeper  motives. 

■  Pari.  Hist.  4ii.  Balph,  170.  Carle's  Life  of  Ormond,  ii.  3fi].  Sir 
Thomas  Liirleloo  spoVe  in  favour  of  ihe  comprehension ,  as  did  Sey- 
mour and  Waller;  all  of  them  enemies  of  ClarendoD,  and  probablj 
connected  with  the  Buckingharo  Action  :  hut  the  church  party  vres 
much  too  strong  for  them.  Pepyi  says  the  commons  were  fnrions 
against  the  project;  it  was  said,  that  whoever  proposed  new  laws 
about  religion. mnst  do  it  with  «  rope  ahont  his  neck.  Jan.  10,  i<i68. 
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an  equal  majorily,  to  contiDoe  the  lull  of  i664 ,  for  sugv 
pressing  seditious  conyenlicles;  which  failed,  however, 
for  the  present ,  in  consequence  of  the  sadden  proYo- 
fation. ' 

But  whatever  diGFerence  of  opinion  might  at  that  time 
prevail  with  respect  to  this  tolerant  disposition  of  the  new 
government ,  there  was  none  as  to  thetr  great  measure  in 
external  policy,  (he  triple  dliance  vrith  Holland  and 
Sweden:  A  considerable  and  pretty  sndden  change  had 
taken  place  in  the  temper  of  iJie  Eogli^  people  towards 
France.  Though  the  discordance  of  national  character, 
and  the  disUlce  that  seems  natural  to  neighbours ,  aa  well 
as ,  in  some  measure ,  the  recollections  of  their  ancient 
hostility,  had  at  all  times  kept  up  a  certain  ill-will  between 
the  two,  it  is  manifest  that  before  the  reign  of  Charles  11 
there  was  not  that  antipathy  and  inveterate  enmity  towards 
the  French  in  general ,  which  it  has  since  been  deemed 
an  act  of  patriotbm  to  profess.  The  national  prejudices , 
from  the  acces»on  of  Elizabeth  to  the  restoration ,  ran  far 
more  against  Spain ;  and  it  is  not  surprising  that  the  ap- 
prehensions  of  that  ambitious  monarchy,  which  had  been 
very  just  in  the  age  of  Philip  11,  should  have  lasted  longer 
than  its  ability  or  inclination  to  molest  us.  But  the  rapid 
declension  of  Spain ,  after  the  peace  of  the  Pyrenees ,  and 
the  towering  ambition  of  Louis  XIV,  master  of  a  king- 
dom intrinsically  so  much  more  formidable  than  its  rival , 
manifested  that  the  balance  of  power  in  Europe ,  aud  our 

Thii  ii  the  fint  inatance  of  r  triamph  oblained  1^  the  t^nrch  over  die 
crowQ  in  the  houte  of  commaiu.  Ralph  obierrei  apon  it ,  "  It  ii  not 
(or  DOOght  that  ihe  nordi  church  and  state  are  >a  often  coupled 
together,  and  that  the  fint  ha«  $o  intolently  nsurped  the  precedency 
of  Ihe  last." 
■  Id.  4". 
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own  immediate  security ,  demanded  a  steady  opposition 
to  the  aggrandizement  of  one  monarchy ,  and  a  regard  to 
the  preBerration  of  the  Other.  These ,  indeed ,  were  rather 
considwations  for  statesmen  than  for  the  people ;  hat 
Louis  was  become  nnpopniar  hoth  hy  his  acquintion  of 
DunLirk  at  the  expense ,  as  it  was  thought,  of  our  honour, 
and  much  more  deservedly  by  his  shnfBUng  conduct  in 
the  Dutdi  war,  and  nnion  in  it  with  our  adversaries. 
Nothing  therefore  gave  greater  satisfaction  in  England 
than  the  triple  allian^ ,  and  coaseqneot  peace  of  Aix-la- 
Chapelle,  which  saved  the  Spanish  Netherknds  from  ab- 
solute conquest ,  though  not  without'  pretty  important  sa- 
crifices. ' 

Charles  himself,  meanwhile,  by  no  means  partook  in 
this  common  jealousy  of  France.  He  had ,  from  the  time 
of  his  restoration ,  entered  into  close  relations  with  that 
power ,  which  a  short  period  of  hostility  had  interrupted 
without  leaving  any  resentment  in  his  mind.  It  is  now 
known ,  that  while  his  minister  was  negotiating  at  the 
Hague  for  the  triple  alliance,  he  had  made  overluresfor 
a  clandestine  treaty  with  Louis ,  through  bis  sister  the 
dncheat  of  Orleans ,  the  duke  of  Buckingham ,  and  the 
French  ambassador  Bouvigny*.  As  the  king  of  France 

'France  retained  UUe,  Tonrnay,  Doaaj,  Chirlerot,  and  other 
pboaa  hj  th«  imtj.  The  allies  were  tarpritei,  and  Dot  pleaied  at  (h« 
choice  Spain  made  of  yielding  thcM  towna  in  order  to  u*e  Fksncbe- 
CoiAt£.  Temple'i  Letters,  97.  lu  fact,  thej  were  not  on  good  term* 
'with  that  power;  ibe  had  even  a  project,  out  of  »pile  to  Holland,  of 
^Ting  up  the  Netberlaods  entirely  to  France ,  in  exchange  for  Rods- 
■illon ,  but  thought  batter  of  it  on  cooler  reflectioa. 

'  Dabymple,  ii.  S,-tt  post.  Temple  wa»  not  treated  very  bvoor- 
•Uy  by  most  of  the  minilters  on  his  return  Irom  concluding  the 
triple  alliance  :  Clifford  said  10  a  &iend ,  ■■  Well ,  for  all  thU  noise , 
we  mmt  yet  hare  another  war  with  the  Dnich  before  it  b«  long." 
Temple's  Letters,  ii3. 
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was  at  first  backward  in  meeting  these  advances,  and  the 
letters  published  in  regard  to  them  are  Tery  few  ^  we  do 
not  End  any  precise  object  expressed  beyond  a  close  and 
intimate  friendship.  Bat  a  few  words  in  a  memorial  of 
RoiiTigny  to  Lonb  XIV  seem  to  let  us  into  the  secret  of 
the  real  purpose.  "The  duke  of  York,  "  he  says,  "  wishes 
much  for  this  union ;  the  duke  of  Buckingham  the  same : 
they  use  no  art ,  but  say  that  nothing  ebe  Can  re-establish 
the  affiiirs  of  this  court. ' 

Charles  11  was  not  of  a  temperament  to  desire  arbitrary 
power ,  either  through  haughtiness  and .  conceit  of  his 
station  ,  which  be  did  not  greatly  dispUy ,  or  through  the 
love  of  taking  iiito  bis  own  hands  the  direction  of  public 
affairs,  about  which  he  was  in  general  pretty  indifferent. 
He  did  not  wish ,  as  be  told  lord  Essex ,  to  sit  like  a  Turk- 
ish sultan ,  and  sentence  men  to  the  haw-string ,  but 
could  not  bear  that  a  set  of  fellows  should  inquire  into  his 
conduct  * .  His  aim ,  in  fact ,  was  liberty  rather  than  power; 
it  was  that  immunity  from  control  and  censure ,  in  which 
men  of  his  character  place  a  great  part  of  their  happiness. 
For  some  years  he  had  cared  probably  very  little  about 
enhancing  his  prerogative,  content  with -the.  loyalty, 
though-  not  quite  with  the  liberality  of  his  parliament. 
And  had  he  not  been  drawn  against  his  better  judgment 
into  the  war  with  Holland ,  this  harmony  might  perhaps 
have  been  protracted  a  good  deal  longer.  But  the  vast 
expenditure  of  that  war,  producing  little  or  no  decisive 
success,  and  coming  unfortunately  at  a  time  when  trade 
was  not  very  thriviiig,  and  when  rents  bad  considerably 
fallen ,  exasperated  all  men  against  the  prodigality  of  the 
court ,  to  which  they  might  justly  ascribe  part  of  their 
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biirtliens ,  and ,  with  the  usual  mi»-calcutatiDns ,  believed 
that  miich  more  of  them  was  due.  Hence  the  bill  appoint- 
ing commissiooers  of  public  account ,  so  ungrateful  to  die 
king,  whose  personal  reputation  it  was  likely  to  affect^ 
and  whose  favourite  excesses  it  might  tend  to  restrain. 

He  was  almost  equally  provoked  by  the  license  of  bis 
people's  tongues.  A  court  like  that  of  Charles  is  the  natu- 
ral topic  of  the  idle,  as  well  as  the  censorious.  An  admi- 
nislratitin  so  ill  conducted  could  not  escape  the  remarks 
of  a  well-educated  and  intelligent  city.  There  was  one 
method  of  putting  an  end  to  these  impertinent  com- 
ments, or  of  rendering  them  innoxious^  but  it  was  the 
last  which  be  would  have  adopted.  Clarendon  informs 
us ,  ibat  Uie  king  one  day  complaining  of  the  freedom ,  as 
to  political  conversation,  taken  in  coffee-houses,  be  re- 
commended either  that  all  persons  should  he  forbidden 
by  proclamation  to  resort  to  them ,  or  that  spies  should 
be  placed  in  them  to  give  information  against  seditions 
speakei-s ' .  The  king ,  be  says ,  liked  both  expedients ,  but 
thought  it  unfair  to  have  recourse  to  the  latter  till  the 
former  had  given  fair  warning ,  and  directed  him  to  pr<H 
pose  it  to  the  C9uncil;  but  here  sir  William  Coventry 
objecting ,  the  king  was  induced  to  abandon  the  measure, 
much  to  Clarendon's  disappointment,  though  it  probably 
saved  him  an  additional  article  in  bis  impeachment.  The 
unconstitutional  and  arbitrary  tenor  of  this  great  minis- 
ter's notions  of  government  Is  strongly  displayed  in  this 
little  anecdote.  Coventry  was  an  enlightened,  and,  for 
thatage,  an  upright  man,  whose  enmity  Clarendon  hr6ugbt 
onhimselfby  a  marked  jealousy  of  his  abilities  in  council. 
Those  wbo  stood  nearest  to  the  king  were  not  backward- 

'  Life  of  CUrenrloii ,  iiy. 
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to  imiute  his  discontent  at  the  priv^eges  of  his  people 
and  their  represenlatWes.  The  language  of  courtters  and 
conn-ladies  is  always  intolerable  to  honest  men ,  espe- 
cially that  of  such  courtiers  as  surrounded  the  throne  of 
Charles  n.  It  is  worst  of  all  amidst  public  calamities,  such 
u  pressed  very  closely  on  one  another  in  a  part  of  his 
reign ;  the  awM  pestilence  of  1 665 ,  the  still  more  min- 
oua.fire  of  t666,  the  fleet  burned  by  the  Dutch  in  the 
Medway  next  summer.  No  one  could  reproach  the  king 
for  outward  inactivity  or  indifference  during  the  great 
fire.  But  there  were  some ,  as  Clarendon  tells  us ,  who 
presumed  to  assure  him,  '*  that  this  was  the  greatest 
blessing  that  God  had  ever  conferred  on  him ,  his  resto- 
ration only  excepted ;  for  the  walls  and  gales  being  now 
burned  utd  thrown  down  of  that  rebellions  city,  which 
was  always  an  enemy  to  the  crown ,  his  majesty  would 
nerer  suffer  them  to  repair  and  build  them  up  again ,  to 
be  a  hit  in  his  mouth  and  a  bridle  upon  bis  neck ;  but 
would  keep  ail  open ,  that  liis  troops  might  enter  open 
tfaem  whenever  he  thought  it  necessary  for  his  service ; 
there  being  no  other  way  to  govern  that  rude  multitude 
but  by  force ' .  "  This  kind  of  discourse ,  he  goes  on  to 
say ,  did  not  please  the  king.  But  here  we  may  venture  to 
doubt  his  testimony;  or  if  the  natural  good  temper  of 
Charles  prevented  him  from  taking  pleasure  in  such  atro- 
cious congratulations ,  we  may  be  sure  that  he  was  not 
sorry  to  think  the  city  more  in  his  power. 

It  seems  probable ,  that  this  loose  and  profligate  way 
of  speaking  gave  rise ;  in  a  great  degree ,  to  the  suspicion 
ihM  die  city  had  been  purposely  burned  by  those  who 
were  more  enemies  to  reli^n  and  liberty  than  to  the 

■UfeofCla^n(bn,H55. 
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court.  Tbe  papists  stood  ready  to  bear  the  infamy  of 
every  uQproved  crime ;  and  a  committee  of  the  house  of 
commons  collected  evideuce  enough  for  those  who  wer« 
already  convinced  that  London  had  been  burned  by  that 
'  obuosionE  sect.  Though  the  house  did  not  proceed  &rther, 
there  can  be  no  doubt  that  the  inquiry  contributed  to 
produce  that  inveterate  distrust  of  the  court ,  whose  con- 
oe:iions  with  the  popish  faction  were  half  known ,  half 
conjectured  ,  which  gave  from  this  time  an  entirely  new 
complexion  to  the  parliament.  Prejudiced  as  the  commoni 
were ,  they  could  hardly  have  imagined  the  catholics  to 
have  burned  the  city  out  of  mere  malevolence ;  but  muit 
have  attributed  tbe  crime  to  some  far-spreading  plan  of 
subverting  the  established  constitution. ' 

The  retention  of  the  king's  guards  had  excited  some 
jealousy,  though  no  complaints  seem  to  have  been  made 
of  it  in  parliament ;  but  iiie  sudden  levy  of  a  considerable 
force  in  1667,  however  founded  upon  a  very  plausible 
pretext  from  the  circumstances  of  the  war,  lending  credit 
to  these  dark  surmises  of  the  court's  sinister  designs , 
gave  much  greater  alarm.  The  commons,  summoned 

'  Stata  Trials,  vi.  Soj.  One  at  ihs  ciddeit  things  coDnected  with 
thi>  fire  wat,  that  lome  perron*  of  the  fantlic  paity  had  been  hanged , 
Id  April,  Tor  a  coniplracy  to  nirpriae  ihe  Tower,  murder  the  duke 
of  AlbcDMrle  md  othen ,  and  then  decUra  ibr  an  eqnal  dirinan  of 
kndt ,.  «tc-  In  order  to  effect  thii ,  the  ait;  wai  to  be  fired ,  and  th« 
gnarda  iecnred  in  their  quarten;  and  for  this  the  3d  of  September 
following  wa*  fixed  apon  as  a  lucky  day.  Thii  i>  undoubtedly  to  be 
read  in  tbe  London  Gazette  for  April  3o,  16G6 ;  and  it  is  equally 
eertain  diat  the  city  wai  in  flamet  on  the  3d  «f  September.  But  thoBgh 
the  ooinddenM  ia  carioiu,  it  iroold  be  very  weak  to  think  ii  aawt 
than  co-incidence,  for  the  lame  reason  ai  appliei  to  the  snspiciaii 
which  the  catholics  incurred;  that  the  mere  deitmction  of  the  city 
could  not  haTC  been  the  object  of  any  party,  and  that  nothing  was 
attempted  to  manifeit  any  fiirtlier  deiign. 
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together  in  Jidy,  instsDlly  addressed  the  kiog  to  disband 
his  army  as  soon  as  peace,  ehonld  be  made.  We  learn 
from  the  duke  of  York's  private  inemoirs ,  that  some  of 
those  who  were  moat  respected  for  tbeir  ancient  attach- 
ment to  liberty  deemed  it  in  jeopardy  at  this  crisb.  The 
earls  of  Northumberland  and  Leicester ,  lord  HolUs  y 
Mr.  Pierrepont ,  and  others  of  the  old  parliamentary 
party,  met  to  take  measures. together.  The  first  of  these 
told  the  duke  of  York ,  that  the  nation  would  not  be  sa- 
tisfied with  the  removal  of  the  chancellor,  unless  the 
guards  were  disbanded ,  and  several  other  grievances 
redressed.  The  dnke  hade  him  be  cautious  what  he  said, 
lest  he  should  be  obliged  to  inform  the  king ;  hut  Nor- 
thumberland replied ,  that  it  was  his  intention  to  repeat 
the  same  to  the  king ,  which  he  did  accordingly  the  next 
day. '    ,  * 

This  change  in  public  sentiment  gave  warning  to 
Charles  that  he.  could  not  expect  to  reign  with  as  little 
trouble  as  he  had  hitherto  experienced ;  and  doubtless 
the  recollection  of  his  father's  history  did  not  contribute 
to  cherish  the  love  he  sometimes  pretended  for  parlia- 
ments. His  brother,  more  reflecting  and  more  impatient 
of  restraint  on  royal  authority,  saw  with  still  greater 
clearness  than  the  king ,  that  thgy  could  only  keep  the 
prerogative  at  its  desired  height  by  means  of  intimida- 
tion. A  regular  army  was  indispensable;  but  to  keep  up 
an  army  in  spite  of  parliament,  or  to  raise  money  for  its 
support  withoat  parliament ,  were  very  difficult  under- 
takings. It  seemed  necessary  to  call  in  a  more  powerful 
arm  than  their  own  -,  and  by  establishing  the  closest  unioD 
with  the  king  of  Fraoce,to  obtain  either  military  or  pecu- 

'  Macphenon'i  Extracts,  38,  49-  Liiie  of  Jamei ,  4*6. 
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Diary  succours  from  him ,  as  circumstances  might  demand. 
But  there  was  another  and  not  less  imperious  motive  for 
a  secret  treaty.  The  king ,  as  has  heen  said ,  though  little 
likely,  from  the  tenor  of  his  life ,  to  feel  very  strong  and 
lasting  impressions  of  religion ,  had  at  times  a  desire  to 
testify  publicly  his  adherence  to  the  Romish  communion. 
The  duke  of  York  had  come  more  gradually  to  change 
the  faith  in  which  he  was  educated.  He  descrihes  it  a» 
the  result  of  patient  and  anxious  inquiry ;  nor  would  it 
be  possible,  therefore,  to  fix  a  precise  date  for  his  con- 
version ,  which  seems  to  have  heen  not  fully  accom- 
plished till  after  the  Restoration ' .  He  however  continued 
in  conformity  to  the  church  of  England ,  till ,  on  disco- 
vering that  ihe  catholic  reUgion  exacted  an  outward  com- 
munion ,  which  he  had  fancied  not  indispensable ,  he 
became  more  uneasy  at  the  restraint  that  policy  imposed 
on  him.  This  led  to  a  conversation  with  the  king ,  of 
whose  private  opinions  and  disposition  to  ^declare  then^ 

■  He  tells  us  himself  that  it  began  by  hiB  reading  a  book  written 
by  a  learned  bishop  of  the  cbnrcb  of  England  to  clear  ber  from 
schism  in  leaving  tb«  Bomaii  cominunioti ,  which  had  ■  contiary 
effect  on  bim,  especially  when,  at  the  said  bishop's  desire,  be  read 
ID  answer  to  it.  This  made  him  inquisilive  ahont  the  grounds  anf] 
manner  of  ihe  Refrivmation.  After  hii  return,  Hejlin's  History  of  the 
Refonnadon ,  and  the  preface  to  Hooker's  Ecclesiastical  Polity,  iho- 
rODghly  convinced  bim  tbat  neither  the  church  of  England,  noc 
Caliio,  nor  any  of  the  reformers,  had  power  to  Aa  what  they  did; 
and  he  was  confident,  he  said,  tbat  whosoever  reads  those  two  books 
with  attentioD  and  without  prejndice  would  be  of  the  same  opinion. 
Life  of  James,  i.  6ig.  The  duchess  of  York  embraced  the. same 
creed  as  her  bnsband ,  and ,  as  he  tells  us,  without  knowledge  of  his 
■entiments,  tint  one  year  before  her  death. in  1670.  She  left  a  paper 
at  her  death  containing  the  reasons  for  ber  change.  See  it  iu  Keonet, 
3]o.  It  is  plain  that  she,  as  well  as  the  duke ,  hid  been  influenced  by 
the  Romuiizing  tendency  of  some  Anglican  diiines. 
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he  was  probably  tofonned ,  and  to  a  close  oaion  with 
Clifford  and  Arlington ,  from  whom  he  had  stood  aloof 
on  account  of  their  animosity  against  ClareodoD.  The 
king  and  duke  held  a  consultation  with  those  two  minis- 
ters, and  with  lord  Arundel  of  Wardoar,  on  the  a  5th  of 
January,  1669,  to  discuss  the  ways  and  methods  fit  to 
be  taken  for  the  advancement  of  the  catholic  religion  in 
these  kingdoms.  The  king  spoke  earnestly,  and  with  tears 
in  his  eyes.  After  a  long  deliberation,  it  was  agreed  that 
there  was  no  better  way  to  accomplish  this  purpose  than 
through  France ;  the  house  of  Austria  being  in  no  con- 
dition to  give  any  assistance. ' 

The  famous  secret  treaty,  which ,  though  believed  on 
pretty  good  evidence  not  long  after  the  time ,  was  first 
actually  hroagbt  to  light  by  Dalrymple  about  half  a  cen- 
tury since ,  began  to  be  negotiated  very  soon  after  this 
consultation  *.  We  find  allusions  to  the  king's  projects  in 
one  of  his  letters  to  the  duchess  of  Orleans ,  dated  asd 

'  Hicphomn,  5a.Lif«  of  Jamci,  44t- 

■  De  Witt  wa«  appriied  of  the  intrigue  between  FWnce  and  Eng- 
land ai  earl]r  ai  April,  i66<|,  through  a  Swediab  agent  at  Pari>i 
Temple,  179.  Temple  himaelf,  in  the  coarse  of  ihat  year,  becanM 
convinced  that  the  hing'i  Tiewt  were  not  thoie  of  hil  people,  and 
reflects  ieverely  on  hia  conduct  in«  letter,  December  i4, 1(169,  P-  *°^< 
In  Sepiember,  1670,  on  hii  sudden  recall  from  the  Hague,  Do  Wilt 
told  him  hii  luipicious  of  a  clandeaiine  treaty,  iji.  He  waa  recnved 
on  his  return  coldly  by  Ariiugtoo ,  and  almost  with  mdeneal  by  Clif- 
ford, ijj.  They  knew  he  would  neyer  concur  iu  the  new  projects. 
But  in  1681 ,  during  one  of  the  intervals  when  Cbarle*  waa  playing 
false  with  hit  brother  Louis,  the  latter,  in  rcTcngc,  let  an  abb£  Primi , 
in  a  history  of  the  Dutch  war,  publish  an  icconnt  of  the  whole  tecret 
treaty,  under  the  name  of  the  conni  de  St.  Hajolo.  Thii  book  waa 
immediately  suppressed  at  the  instance  of  the  English  ambMsador, 
and  Primi  was  sent  for  a  short  time  to  the  Bastile.  Bat  a  pwnpblet-, 
palriished  in  London  joM  after  the  Berohidon  ,  oontains  extracU  from 
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Mardi,  1669 '.lu  another  of  June  6,  the  methods  he  was 
adopting  to  secure  himself  in  this  perilous  juncture  ap- 
pear. He  was  to  fortify  Plymouth ,  Hall ,  and  Portsmouth, 
and  to  place  them  in  trusty  hands.  The  fleet  was  under 
the  duke ,  as  lord  admiral ;  the  guards  and  their  officers 
were  thought  in  general  well  affected';  bat  his  great 
reliance  was  on  the  most  christian  king.  He  stipulated 
for  aoo,oool.  annually,  and  for  the  aid  of  6000  French 
troops^.  In  return  for  such  important  succour,  Charles 
undertook  to  serve  his  ally's  ambition  and  wounded  pride 
against  the  United  ProTinces.  These ,  when  conquered 
by  the  French  arms ,  with  tb&  co-operation  of  an  English 
navy,  were  already  shared  by  the  royal  conspirators.  A 
part  of  Zealand  fell  to  the  lot  of  England ,  the  remainder 
of  the  Seven  Provinces  to  France ,  with  an  understand- 
ing that  some  compensation  should  he  made  to  the  prince 
of  Orange.  In  the  event  of  any  new  rights  to  the  Spanish 
monarchy  accruing  to  the  most  christian  king,  as  it  is 
worded  (that  is,  on  the  death  of  the  king  of  Spain,  a 
sickly  child),  it  was  agreed  that  England  should  assist 
him  with  all  her  force  by  sea  and  land ,  but  at  his  own 
expense ;  and  should  obtain  not  only  Ostend  and  Minorca , 
hut ,  as  far  as  the  king  of  France  could  contribute  to  it , 
such  parts  of  Spanish  America  as  she  should  choose  to 

it.  Daliynple ,  ii.  So.  Somen' TracU,  yiii.  i3.  Hiri.  Hue  ii.  38?. 
OEnvKtde  Louis  XIV,  Ti.  4?^.  It  ufiDgnlar  that  Home  ihonldhaTa 
■lighted  so  well  gutbenlicated  a  fact,  eren  before  Dilrjmple'i  pub* 
licatiaii  of  the  treaty;  bot  I  nippoie  be  bad  nerer  beard  of  Prinii** 
book. 

'  Daliymple,  ii.  >■■ 

*  Id.  33.  Lift  of  Jamea,  441. 

'  The  tenoT  of  the  article  leadi  ne  to  condutle,  that  Ibeae  troops 
were  to  he  landed  in  England  at  all  events,  in  ordsE.40  secure  the 
public  Iranqnilli^  without  waiting  for  an;  digturboDCe. 
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coQquer  ' .  So  strange  a  scheme  of  partitioning  that  vast 
inheritance  was  never,  I  believe ,  suspected  till  the  pub- 
lication of  the  treaty ;  though  Bolinghroke  had  alluded 
to  a  previous  treaty  of  partition  between  Louis  and  the 
emperor  Leopold ,  the  complete  discovery  of  which  has 
been  but  lately  made.* 

Each  conspirator  in  this  coalition  against  the  protestant 
fiiith  and  liberties  of  Europe  had  splendid  objects  in  view ; 
but  those  of  L&uis  seemed  by  far  the  more  probable  and 
less  liable  to  be  defeated.  The  full  completion  of  their 
scheme  would  have  reunited  a  great  kingdom  to  the  ca- 
tholic religion  ,  and  turned  a  powerful  neighbour  into  a 
dependent  pensioner.  But  should  this  fail ,  and  Louis  was 

'P.  49.   . 

■  Bolidgbroke  has  a  remarkable  passage  as  to  tbi*  in  hi«  Letters  oa 
Hisloiy  (Letter  VII) :  il  may  be  also  alladed  to  by  otbers.  The  full 
delails,  however,  at  well  as  mare  amhentic  proofs,  were  reserred  , 
as  I  believe ,  for  the  pnbUcaliou  ofOEuTret  de  Louis  XIV,  where 
they  wilt  be  found  in  vol.  ii.  4d!I.  Tbe  proposal  of  Louis  to  the  em- 
peror, in  1G67,  was,  that  France  should  have  the  Pays-Bas  ,  Franche- 
Comli,  Milan,  Naples, the  ports  of  Tuscany,  NaTorre,  and  the  Philip- 
pine IsUndi;  Leopold  taking  all  tbe  rest.  The  obvious  drift  of  this 
was,  that  France  thould  put  herself  io  possession  of  an  enomion* 
increase  of  power  and  territory,  leaving  Leopold  to  fight  as  he  could 
for  Spain  and  America,  which  were  not  likely  to  submit  peaeeably. 
Tbe  Austrian  cabinet  undersiood  this,  and  proposed  (hat  they  should 
exchange  their  shares.  Finally ,  however,  it  was  concluded  on  the 
king's  terms,  except  that  he  was  to  take  Sicily  instead  of  Milan.  One 
article  of  this  treaty  was ,  that  Lonis  shquld  keep  what  he  bad  con-  ' 
quered  in  Fknders  ( in  other  words,  the  terns  of  the  treaty  of  Aii- 
la-Cbapelle.  The  ratifications  were  exchanged  19th  Feb.  ififiS.  Louis 
represents  himself  as  more  induced  by  this  prospect  than  by  any 
fear  of  the  triple  alliance,  of  which  he  speaks  slightingly,  to  conclude 
tbe  peace  of  Aii-la-Chapelle,  He  thought  that  he  should  acqiure  a 
character  for  moderntiou  which  might  be  serviceable  to  him,  "  dans 
\e»  grands  accroissemens  que  ma  fortune  ponrruit  recevoir."  <Val.  iL 
p.  369. 
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too  sagacious  not  to  discern  the  chances  of  fulure ,  he 
had  pledged  to  him  the  assistance  of  an  ally  in  subjuga- 
ting the  repobUc  of  Holland ,  which ,  according  to  all 
human  calculation ,  could  not  withstand  their  united  ef- 
forts ;  nay,  even  in  those  ulterior  projects  which  his  rest- 
less and  sanguine  ambition  bad  ever  in  view,  and  the 
success  of  which  would  have  realized ,  not  the  chimera 
of  a  universal  monarchy ,  but  a  supremacy  and  dicta- 
torship over  Europe.  Charles ,  on  the  other  band ,  besides 
that  he  bad  no  other  return  to  make  for  the  necessary 
protection  of  France  *  was  impelled  by  a  personal  hatred 
of  the  Dutch ,  and  by  the  consciousness  that  iheir  com- 
monwealth was  the  standing  reproach  of  arbitrary  power, 
to  join  readily  in  the  plan  for  its  subversion.  But  looking 
first  to  his  own  objects,  and  perhaps  a  little  distrustful 
of  hb  ally,  he  pressed  that  bis  profession  of  the  Roman 
catholic  religion  should  be  the  first  measure  in  prosecution 
of  the  treaty ;  and  that  he  should  immediately  receive  the 
stipulated  200,000!. ,  or  at  least  a  part  of  the  money, 
Louis  insisted  that  the  declaration  of  war  against  Holland 
should  precede.  This  difference  occasioned  a  considerable 
delay ;  and  it  was  chiefly  with  a  view  of  bringing  round 
her  brother'  on  this  point ,  that  the  duchess  of  Orleans 
tcrok  her  famous  journey  to  Dover,  in  the  spring  of  1670. 
Yet  notwithstanding  her  influence,  which  passed  for  ir- 
resistible ,  he  persisted  in  adhering  to  the  right  reserved 
to  him  in  the  draft  of  the  treaty  of  choosing  his  own  time 
for  the  declaration  of  his  religion ;  and  it  was  concluded 
on  this  footing  at  Dover,  by  Chff'ord ,  Arundel ,  and  Ar- 
lington, on  the  aadof  May,  1670,  duringthe  viUt  of  the 
duchess  of  Orleans.  ' 

'  Dalrjmplt ,  3i — Sy.  Jainei  giret  ■  difCereitt  •cconnl  of  thii,  idiI 
intimates  that  Henrietta ,  whose  viut  to  Dover  he  had  for  ihi*  reaioD 
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A  mutual  distrust ,  however,  retarded  the  further  pro- 
gress of  this  scheme ;  one  party  unwilling  to  commit  him- 
self till  he  should  receive  money,  the  other  too  cautious 
to  run  the  risk  of  throwing  it  away.  There  can  be  no 
question  hut  that  the  king  of  France  was  right  in  ui^ng 
the  conquest  of  Holland  as  a  prelimiaary  of  the  more 
delicate  business  they  were  to  manage  in  England ;  and 
from  Charles's  subsequent  behaviour,  as  well  as  his  ge- 
neral fickleness  and  love  of  ease ,  there  seems  reason  to 
believe ,  that  he  would  gladly  have  receded  from  an  un- 
dertaking of  which  he  must  every  day  have  more  strongly 
perceived  the  difficulties.  He  confessed ,  in  fact ,  to  Louis's 

been  much  igaiml,  prcTuled  on  the  king  to  change  bii  resolalion, 
■ad  to  begin  with  the  war.  tie  gained  over  Arlington  and  CUfTord. 
The  duke  told  them  ,  it  wonld  quite  defeat  the  calhdic  design,  t>e- 
ciiiM  the  king  matt  itta  in  debt ,  and  be  at  the  inercj  of  hii  pailJa- 
meot.  Thej  buifered,  that  if  the  war  nioceeded,  it  wat  not  niiidi 
matter  what  people  suspected.  P.  iSo.  Thi*  *hcnr»  that  they  lotted 
on  force  a*  necessaiy  to  compau  the  design,  and  that  the  noUe  re- 
sistance of  the  Dutch ,  under  the  prince  of  Orange ,  waa  that  which 
frtistraied  the  whole  conspiracy.  "The  doke,"  it  is  again  said;  p.  i)53, 
'*  was  in  his  own  judgment  against  entering  into  this  war  before  his 
majesty's  power  and  authority  in  England  had  been  better  fixed  and 
less  precarious,  as  it  wonld  have  been  if  the  privale  treaty  first  agrerd 
on  had  not  been  altered."  The  French  court,  however,  was  evidently 
right  in  thinking  that  till  the  conquest  of  Holland  should  be  achieved, 
the  declaration  of  the  king's  religion  wonld  only  weaken  him  n  home. 
It  is  grati^ing  to  find  the  heroic  character  of -our  gloHoiu  deliTerer 
displaying  itself  among  these  fool  conspiracies.  The  prince  of  Orange 
Came  over  to  England  in  1670.  He  was  then  very  young,  and  his 
tincle,  who  was  really  attached  to  him,  would  have  gladly  assO' 
ciated  him  in  the  design;  indeed  it  had  been  agreed  that  he  was  to 
possets  part  of  the  United  Provinces  in  sovereignty.  But  Colbert 
trrites  ,  that  the  king  had  found  hira  so  xealous  a  Dutchman  and  pro- 
leslant,  that  be  could  not  trust  him  with  any  part  of  the  secret.  He 
let  him  know,  however,  as  we  leam  Iroin  Burnet,  38i,  that  he  had 
himself  embraced  the  Rnmish  faith. 
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tinibassador,  that  he  was  almost  the  only  man  in  his  king- 
dom who  liked  a  French  alliance  ' .  The  change  of  reli- 
gion ,  on  a  nearer  View,  appeared  daogerous  for  himself, 
and  impracticahle  as  a  national  measnre.  He  had  not 
dared  to  intrust  any  of  his  protestant  ministers  ,  even 
Buckingham ,  whose  indifiference  in  such  points  was  no- 
torious, with  this  great  secret;  and  to  keep  them  the 
hetter  in  the  dark ,  a  mock  negotiation  was  set  on  foot 
with  France ,  and  a  pretended  treaty  actually  signed ,  the 
exact  counterpart  of  the  other,  except  as  to  religion. 
Buckingham,  Shafteshury,  and  Lauderdale,  were  con- 
cerned in  this  simulated,  treaty,  the  negotiation  for  which 
did  not  commence  till  atler  the  original  convention  had 
b«en  signed  at  Dover. 

The  court  of  France  having  yielded  to  Charles  the 
.  point  ahout  which  he  had  seemed  so  anxious ,  had  soon 
the  mortification  to  discover  that  he  would  take  no  steps 
to  effect  it.  They  now  urged  that  immediate  declaratioa 
of  his  religion  which  they  had ,  with  very  wise  reasons , 
not  long  before  dissuaded.  The  king  of  England  hung 
hack ,  and  tried  so  many  excuses ,  that  they  had  reason  to 
suspect  his  sincerity ;  not  that ,  in  fact ,  he  had  played  a 
feigned  part  from  the  beginning ,  but  his  zeal  for  popery 
having  given  way  to  \he  seductions  of  a  voluptuous  and 
indolent  life,  he  had  leisure,  with  the  good  sense  he 
oatarally  possessed  ,  to  form  a  hetter  estimate  of  his 
resources ,  and  of  the  opposition  he  must  encounter. 
Meanwhile  the  eagerness  of  his  ministers  had  plunged  the 

■  Daliymple,  S^. 

■  P.  68.  Ufe~  of  James,  Hi.  In  this  work  it  11  said  that  eren  the 
dacheu  of  Orlcanf  bad  no  knowledge  of  tKe  rea|  treaty;  and  that  th« 
other  originated  nltb  BgckiDgham.  But  Dalrymple'a  aaibority  •eemi- 
&r  better  in  Ibia  inatance. 
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nation  into  war  with  Holland ;  and  Louis ,  having  attained 
his  principal  end ,  ceased  to  trouble  the  king  on  the  sub- 
ject of  rel^^on.  He  received  lat^e  sums  from  France 
during  the  Dutch  war. ' 

This  memorahle  transaction  explains  and  justifies  (he 
strenuous  opposition  made  in  parliament  to  the  king  and 
duke  of  York,  and  may  be  reckoned  the  first  act  of  a 
drama  which  ended  in  the  revolution.  It  is  true,  that 
the  precise  terms  of  this  treaty  were  not  authentically 
known  ;  but  there  can  be  no  doubt ,  that  those  who  , 
from  this  time  ,  displayed  an  insuperable  jealousy  of  one 
brother ,  and  a  determined  enmity  to  (he  other ,  had 
proofs  enongh  for  moral  conviction  of  their  deep  conspi- 
racy with  France  against  religion  and  liberty.  This  sus- 
picion is  implied  in  all  the  conduct  of  that  parliamentary 
opposition  ,  and  is  the  apology  of  much  that  seems  vio-  . 
lence  and  faction  ,  especially  in  the  budness  of  the  po- 
pish plot ,  and  the  bill  of  exclusion.  It  is  of  imporlaace 
also  to  observe  ,  that  James  U  was  not  misled  and  be- 
trayed by  false  or  foolish  counsellors ,  as  some  would 
surest ,  in  his  endeavours  to  subvert  the  laws ,  but 
acted  on  a  plan ,  long  since  concerted ,  and  in  which  he 
bad  taken  a  principal  share. 

It  must  be  admitted ,  that  neither  in  the  treaty  itself, 
nor  in  the  few  letters  which  have  been  published  by 
Dalrymple  ,  do  we  find  any  explicit  declaration ,  either 
that  the  catholic  religion  was  to  be  established  as  the  na- 
tional church ,  or  arbitrary  power  introduced  in  England. 
But  there  are  not  wanting  strong  presumptions  of  this 
design.  The  king  speaks  ,  in  a  letter  to  his  sister,  of 
finding  means  to  put  the  proprietors  of  church  lands  out 

■P.  84,  etc.. 
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of  apprehension  ' .  He  uses  the  espressioD  ,  '*  retablir  la 
religion  cathoUque;"  which,  though  not  quite  unequi- 
vocal ,  seems  to  convey  more  than  a  hare  toleration  or  a 
personal  profession  by  the  sovereign  ".  He  talks  of  a  ne- 
gotiation with  tfie  court  of  Rome ,  to  obtain  the  permission 
■  of  having  mass  in  the  vulgar  tongue ,  and  communion  in 
both  kinds ,  as  terms  that  would  render  his  conversion 
agreeable  to  his  subjects'.  He  tells  the  French  ambassa- 
dor ,  that  not  only  his  conscience ,  but  the  confusion  he 
saw  every  day  increasing  in  his  kingdom ,  to  the  diminu- 
tion of  his  authority,  impelled  him  to  declare  himself  a 
catholic ,  whidi ,  besides  the  spiritual  advantage ,  he  be- 
lieved to  he  the  only  means  of  restoring  the  monarchy. 
These  passages,  as  well  as  the  precautions  taken  in  ex- 
pectation of  a  vigorous  resistance  from  a  part  of  the  na- 
tion ,  appear  lo  intimate  a  formal  re-establishment  of  the 
catholic  church  ;  a  measure  connected ,  in  the  king's  ap- 
prehension ,  if  not  strictly  with  arbitrary  power,  yet 
with  a  very  material  enhancement  of  his  prerogative. 
For  the  profession  of  an  obnoxious  faith  by  the  king ,  as 
an  insulated  person ,  would ,  instead  of  strengthening 
his  authority,  prove  the  greatest  obstacle  to  il ,  as ,  in  the 
nextre^,  turned  out  to  be  the  case.  Charles,  however, 
and  the  duke  of  York  deceived  themselves  into  a  confi- 
dence ,  that  the  transition  could  be  effected  with  no  ex- 
traordinary dif&culty.  The  king  knew  the  prevailing  laxity 
of  religious  principles   in   many  about  his  court,    and 

'  P.  i3. 

■  P.  5i.  TKe  relucUDce  to  let  the  duke  of  Buckingham  into  the 
secret  teems  to  prove  that  more, was  meant  than  a  toleration  of  the 
Roman  catholic  religion  ,  toTiards  which  he  had  always  been  disposed, 
nnd  nhich  'was  hardtf  a  secret  at  conrt. 

'  P.  f».  8^. 


n,<jr.=^-,  by  Google 


1 14  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND. 
thought  he  had  reason  to  rely  on  others  as  secretly  ca- 
tholic. Sunderland  is  mentioned  as  a  young  man  of  ta- 
lent ,  inclined  to  adopt  that  religion  ' .  Even  the  earl  of 
Orrery  is  spoken  of  as  a  catholic  in  his  heart ».  The  duke, 
whoconversed  more  among  divines ,  was  led  to  hope ,  from 
the  strange  language  of  the  high-church  party,  that  they  ■ 
might  readily  he  persuaded  to  make  what  seemed  no  long 
step,  and  come  into  easy  terms  of  union  ^.  It  was  the 
constant  policy  of  the  Romish  priests  to  extenuate  the 
diflFerences  hetween  the  two  churches ,  and  to  throw  the 
main  odium  of  the  schism  on  the  calvinistic  sects.  And 
many  of  the  Anglicans,  in  their  abhorrence  of  protestant 
uon-conformists ,  played  into  the  hands  of  the  common 
enemy. 

The  court ,  however ,  entertained  great  hopes  from  the 
depressed  condition  of  the  dissenters ,  whom  it  was  in- 
tended to  bribe  with  that  toleration  under  a  catholic  re- 
giment ,  they  could  so  little  expect  from  the  church  of 
England.  Hence  the  duke  of  York  was  always  strenuous 
against  schemes  of  comprehension  ,  which  would  invi- 
gorate the  protestant  interest  and  promote  conciliation. 
With  the  opposite  view  of  rendering  a  union  among  pro- 
testanta  impracticable ,  the  rigorous  episcopalians  were 
encouragedunderhand  to  prosecute  thenon-confbrmists*. 
The  duke  of  York  took  pains  to  assure  Owen ,  an  eminent 
divine  of  the  independent  persuasion  ,  that  he  looked  on 

■  P.8r. 

■  p.  33. 

'  "  The  gcDerality  of  the  church  of  Eoglaod  men  wa«  not  at  that 
(ime  very  averse  to  the  catholic  retlgtoD ;  tnany  that  went  under  that 
name  had  iheir  religion  to  choose ,  and  went  to  diarch  for  companr's 
itke."  Life  of  James,  p.  44^- 

*  Life  of  Jamei,  ibid. 
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all  persecution  as  an  unchristian-  thing  ,  and  altogether 
against  his  conscience ' .  Tetthe  court  promoted  a  renewal 
of  the  temporary  act  ,  passed  in  1664,  against  conven- 
ticles, which  was  re-inforced  by  the  addition  of  an  ex- 
traordinary proviso ,  That  all  clauses  in  the  act  should 
be  construed  most  largely  and  beneBcially  for  suppressing 
conventicles,  and  for  the  justification  and  encouragement 
of  ^  persons  to  be  employed  in  the  execution  thereof  *. 
Wtlkins ,  the  most  honest  of  the  bishops ,  opposed  this 
act  in  the  bouse  of  lords,  notwithstanding  the  king's  per- 
sonal request  that  he  would  be  dlent'^.  Sheldon  and 
others ,  who ,  like  him  ,  disgraced  the  church  of  England 
by  their  unprincipled  policy  or  their  passions ,  not  only 
gave  it  their  earnest  support  at  tbe  time  ,  bat  did  all  in 
their  power  to  enforce  its  execution  ♦.  As  the  king's  tem- 
per was  naturally  tolerant ,  bis  co-operation  in  this  severe 

■  Macpher«on'a  Eitrscta ,  p.  5i- 

'  11  Car.  II.  c  I.  KeDDet,p.  3o6.  The  zeal  in  tbe  commons  agaiuat 
popery  tended  to  aggravate  this  pertecntion  of  the  d'ltsealen.  Thev 
had  been  led  by  some  rascally  clergyman  to  believe  tbe  abinrdity  that 
'   (here  was  a  good  andentandiDg  between  tbe  two  partiei. 

'  Bumet,'p.  171. 

'Baxter, p.  74.  86.  Keuoet,  p.  3ii.  See  an  infamoni  letter  oT 
Sheldon,  written  at  this  time,  to  the  bishops  of  his  province,  urging 
them  to  persecute  the  non-conformiBts.  Harria'a  Life  of  Charles  II, 
p,  lofi.  Proofs  also  are  given  hy  Ihls  antbar  of  the  manner  in  irhich 
oome,  auch  ai  Ijmplugh  and  Ward,  the  latter  »  very  tyrannical 
bishop,  thongh  a  good  mathematician,  responded  to  their  primate's 

Sheldon  found  a  panegyiist  quite  worthy  of  him  in  bis  chaplaiu 
Porker,  afterwards  bishop  of  Oxford.  This  notable  person  ha*  left  a 
Latin  history  of  his  own  time,  wherein  he  Iwgely  commemorates  the 
archbishop's  zeal  in  molesting  the  dissenters,  and  praises  him  for 
defeating  the  scheme  of  comprehension.  P.  iS.  I  observe,  that  the 
lateexcellent  editor  of  Burnet  has  endeavoured  to  slide  in  a  word  for 
the  primate  (note  on  vol.  i.  p.  1(3),  on  the  authority  of  thai  history 
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measure  would  not  easily  be  understood,  without  the 
explanation  that  a  knowledge  of  his  secret  policy  enables 
us  to  give.  In  no  long  course  of  time  the  persecution  was 
relaxed ,  the  imprisoned  ministers  set  at  liberty,  some 
of  the  leading  dissenters  received  pensions ,  and  the 
king's  declaration  of  a  general  indulgence  held  forth  an 
asylum  from  the  law  under  the  banner  of  prerogative  '. 
Though  this  is  said  to  have  proceeded  from  the  advice  of 
Shaftesbury ,  who  had  no  concern  in  the  original  secret 
treaty  with  France  ,  it  was  completely  in  the  ^Iril  of 
that  compact ,  and  must  have  been  acceptable  to  the 
king. 

But  the  factious,  fiinatical ,  repubhcan  party  (such 
were  the  usual  epithets  of  the  court  at  the  time ,  such 
have  ever  since  been  applied  by  the  advocates  or  apo- 
logists of  the  Stuarts  )  had  gradually  led  away  by  their 
delusions  that  parliament  of  cavaliers  -,  or  ,  in  other 
words,  the  glaring  vices  of  the  king,  and  the  manifest- 
alioD  of  designs  against  religion  and  liberty  ,  had  dis- 
possessed them  of  a  conBding  loyalty  ,  which ,  though 
highly  dangerous  from  its  excess ,  had  always  been  rather 
ardent  than  servile.  The  sessions  had  been  short ,  and 
the  intervals  of  repeated  prorogations  much  longer  than 

by  bishop  Parker  ,  and  of  Sheldon's  Life  in  the  Biogrnphia  Britanntea. 
It  ia  lamentEible  to  rest  oo  such  prooft.  I  should  certaiolj  not  have 
expected  that  in  Magdalen  college ,  of  M  places,  ihe  name  uf  Parker 
would  hate  been  held  In  honour;  and  as  lo  the  Biographia,  laudator^ 
as  It  is  of  primates  in  general  (  save  TillotsoD  ,  nliom  it  depreciates  ) , 
I  find,  on  reference,  that  its  praise  of  Sheldon's  virtues  is  grounded 
on  ihe  authority  of  his  epitaph  in  Crojdun  chnrch.  It  is  said  in  the 
same  note,  OD  somebody's  authority,  that  Sheldon  nas  bom  and 
bred  to  he  archbishop  of  Canterbury ;  in  nbich  ca*e ,  Tillotaon ,  Her- 
ring ,  and  Sutton  must  have  been  intended  for  aumething  eiae. 
■  Baxter,  87. 
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usual ;  a  policy  not  well  calculated  for  thai  age ,  where 
the  growing  discontents  and  suspicions  of  the  people  ac- 
quired strength  by  the  stoppage  of  the  regular  channel 
of  complaint.  Yet  the  house  of  commons ,  during  this 
period ,  though  unmanageable  on  the  one  point  of  tolera- 
tion ,  had  displayed  no  want  of  jconfidence  in  the  king  , 
nor  auy  animosity  towards  his  administration  ;  notwith- 
standing the  ftagrani  abuses  in  the  expenditure ,  which  the 
parliamentary  commission  of  public  accounts  had  brought 
to  light ,  and  the  outrageous  assault  on  sir  John  Coven- 
try; a  crime  notoriously  perpetrated  by  persons  employed 
by  the  court ,  and  probably  by  the  king's  direct  order.  ■ 

The  war  with  Holland  ,  at  the  beginning  of  1672,  so 
repugnant  to  English  interests ,  so  unwarranted  by  any 
provocation ,  so  infamously  piratical  in  its  commence- 
ment ,  so  ominous  of  furthei*  schemes  still  more  dark  and 
dangerous,  finally  opened  the  eyes  of  all  men  of  inte- 
grity. It  was  accompanied  by  the  shutting  up  of  the 
exchequer ,  an  avowed  bankruptcy  at  the  moment  of  be- 
ginning an  expensive  war  * ,  and  by  the   declaration  of 

'  This  U  asserted  by  BnrDCl,  and  Mems  to  be  acknonledged  by  the 
doke  of  Yoik.  The  court  endeavoured  to  mitigale  the  effect  of  the 
bill  brought  into  the  commons ,  In  consequence  of  Covenlry's  irjury , 
■nd  so  far  succeeded  ,  that,  instead  of  a  partial  iiieasure  of  proteclion 
for  tbe  members  of  [he  house  of  commons,  as  originally  designed, 
which  seemed,  I  suppose,  to  carry  too  marked  a  reference  to  (he  par- 
ticular tianSBCtion ,  it  was  turned  into  a  general  act,  making  it  a 
capital  felony  to  wound  with  intention  to  maim  or  disfigure.  But 
the  name  of  the  Coventry  act  has  alnays  clunf;  to  this  statute.  Pari. 
Hist.  461. 

*  The  king  promised  the  bankers  inltrest  at  six  per  cent.,  instead 
of  the  money  due  to  tfaem  from  tjie  exchequer ;  but  tbis  was  never 
paid  till  die  latter  part  of  William's  reign.  It  may  be  considered  as 
the  beginning  of  our  uational  debt.  It  seems  to  have  been  intended  to 
follow  (he  shutting  up  of  the  exchequer  with  a  still  more  nnwarraal- 
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indulgence ,  or  suspension  of  all  penal  laws  in  religion  ^ 
an  assertion  of  prerogative  wbich  seemed  without  limit. 
These  exorbitances  were  the  more  scandalous ,  that  they 
happened  during  a  very  long  prorogation.  Hence  the 
court  so  lost  the  confidence  of  the  house  of  commons  , 
that  with  all  the  lavish,  corruption  of  the  following  pe- 
riod ,  it  could  never  regain  a  secure  majority  on  any  im- 
portant question.  The  superiority  rf  what  was  called  the 
country  party  is  referred  to  the  session  of  February  1673 , 
in  which  they  compelled  the  king  to  recall  his  proclam- 
ation suspending  the  penal  laws ,  and  raised  a  barrier 
against  the  encroaehments  of  popery  in  the  test  act. 

The  king's  declaration  of  indulgence  had  been  pro- 
jected by  Shaftesbury  ,  in  order  to  conciliate  or  lull  to 
sleep  the  protestant  dissenters.  It  redounded  in  its  imme- 
diate effect  chie6y  to  their  benefit ;  the  catholics  already 
enjoying  a  connivance  at  the  private  exercise  of  their 
religion ,  and  the  declaration  expressly  refusing  them 
public  places  of  worship.  The  plan  was  most  laudable  in 
itself,  (xiuld  we  separate  the  motives  which  prompted  it , 
and  the  means  by  which  it  was  pretended  to  he  made  ef- 
fectual. But  in  the  declaration  the  king  says ,  "we  think 
ourselves  obliged  to  make  use  of  thai  supreme  power  in 
ecclesiastical  matters  which  is  not  only  inherent  in  .us , 
but  hath  been  declared  and  recognized  to  be  so  by  several 
statutes  and  acts  of  parliament.  "  "  We  do ,"  he  says,  not 
long  afterwards  ,  "  declare  our  will  and  pleasure  to  be  , 
able  stretch  of  power,  by  granting  an  JojuDcticHi  to  the  creditors, 
who  were  suing  the  bankers  at  law.  Accxuiling  to  NoMh  ( Examen , 
p.  38,  47)  lt>i^-k«eper  Bridgraan  resigned  the  great  seal,  rather  than 
comply  with  this;  and  Shaftesbury  himself,  who  succeeded  hira,  did 
not  venture,  if  I  understand  Ihe  passage  righlly,  to  grant  an  abMlale 
injuoelion.  The  promise  of  interest  for  their  money  seems  to  have 
been  gi\en  instead  of  ihis  more  illegal  and  violent  remedy. 
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that  the  esecution  of  all  and  all  manner  of  penal  laws  in 
matters  ecclesiastical ,  against  whatsoever  sort  of  non- 
confonniste  or  recusants ,  be  immediately  suspended ,  and 
they  are  faerehy  suspended.  "  He  mentions  also  his  inten- 
tion to  license  a  certain  number  of  places  for  the  reli- 
gious worship  of  non-conforming  proteslantsi  ' 

It  was  generally  understood  to  be  an  ancient  preroga- 
tive of  the  crown  to  dispense  with  penal  Salutes  in  favour 
of  particular  persons,  and  under  certain  resections.  It 
was  undeniable  ,  that  the  king  might ,  by  what  id  called 
a  noli  prosequi,  stop  any  criminal  prosecution  com- 
menced in  his  courts  ,  though  not  an  action  for  the  re- 
covery of  a  pecuaiarv  penalty ,  which  ,  by  many  sta- 
tutes ,  was  given  to  the  common  informer.  He  might  of 
course  set  at  liberty,  by  means  of  a  pardon  ,  any  person 
imprisoned ,  whether  upon  conviction  or  by  a  magistrate's 
warrant.  Thus  the  operation  of  penal  statutes  in  religion 
might ,  in  a  great  measure ,  be  rendered  ineffectual ,  by 
ED  exercise  of  undisputed  prerogatives;  and  thus,  in 
fact ,  the  catholics  had  been  enabled  ,  since  the  acees- 
sion  of  the  house  of  Stuart,  to  withstand  the  crushing  se- 
verity of  the  laws.  But  a  pretension  ,  in  explicit  terms  , 
to  suspend  a  body  of  statutes,  a  command  to  magistrates 
not  to  put  them  in  execution ,  arrogated  a  sort  of  absolute 
power,  which  no  t^eneBts  of  the  indulgence  itself,  bad 
they  even  been  less'insidiously  offered  ,  could  induce  a 
lover  of  constitutional  privileges  to  endure  *.  IVotwith- 
slanding  the  affected  dbtinction  of  temporal  and  eccle- 
siastical matters ,  it  was  evident  that  tfie  king's  supre- 

'  Pari  Hilt.  5)5.  Kennet,  3i3. 

■  Bridgman,  tba lord-keeper,  resigaed  the  great  seal,  aecording to 
Burnet,  became  be  would  not  put  it  to  the  declaration  of  indalgeuce, 
aad  nai  succe«de4  by  Sbafleibury. 
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macy  was  as  muck  capable  of  being  bounded  by  the 
legislature  in  one  as  in  the  other ,  and  that  every  law  in 
the  statute-book  might  be  repealed  by  a  similar  proclam-  - 
ation.  The  house  of  commons  voted,  that  the  king's 
prerogative ,  iu'matters  ecclesiastical ,  does  not  extend  to 
repeal  acts  of  parliament ,  and  addressed  the  king  to  re- 
call his  declaration.  Whether  from  a  desire  to  protect  the 
non-conformists  in  a  toleration  even  illegally  obtained  , 
or  from  the  influence  of  Buckingham  among  some  of  the 
leaders  of  opposition  ,  it  appears  from  the  debates,  that 
many  of  those  ,  who  had  been  in  general  most  active 
against  (he  court ,  resbted  this  vote ,  which  was  carried 
by  i68  to  1 16.  The  king ,  in  his  answer  (o  this  address  , 
lamented  that  ibe  house  should  question  his  ecclesias- 
tical power,  which  bad  never  been  done  before.  This 
brought  on  a  fresh  rebuke  ,  and,  in  a  second  address, 
they  positively  deny  the  king's  right  to.  suspend  any  law. 
"  The  legi^ative  power ,  "  they  say ,  "  has  always  been 
acknowledged  to  reside  in  the  king  and  two  houses  of 
parliament.  "  The  king,  in  a  speech  to  the  house  of 
lords ,  complained  much  of  the  opposition  made  by  the 
commons ,  and  found  a  majority  of  the  former  disposed 
to  support  him ,  though  both  houses  concurred  in  an 
address  against  the  growth  of  popery.  At  length ,  against 
the  advice  of  the  holder  part  of  his  council ,  but  cer- 
tainly with  a  just  sense  of  what  he  most  valued,  his  ease 
of  mind ,  Charles  gave  way  to  the  public  voice ,  and 
withdrew  his  declaration.   ' 

'  Pari.  Hist.  517.  The  preabjteriiin  party  do  not  appear  to  hive 
sapported  the  detaratioD,  at  least  Birch  spoke  against  it  :  Waller, 
SejDiour,  Sir  Robert  Howard  in  its  favour.  Baxter  says,  the  non- 
conformista  were  divided  !n  opinion  as  to  the  propriety  of  availing 
themselves  nf  the  declaratioD ;  p.  99,  Birch  told  Pepys,  some  years 
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There  was  indeed  a  line  of  policy  indicated  at  this 
lime  ,  which  though  intolerable  to  the  bigotry  and  pas- 
sion of  the  house ,  would  best  have  foiled  the  schemes 
of  the  ministry  ;  a  legislative  repeal  of  all  the  penal  sta- 
tutes both  against  the  catholic  and  the  protestant  dis- 
senter, as  kr  as  regarded  the  esercice  of  their  religion. 
It  must  be  evident  to  any  impartial  man  ,  that  the  un- 
relenting harshness  of  parliament ,  from  whom  no  abate- 
ment, even  in  the  sangninary  laws  against  the  priests  of 
'  the  Romish  church ,  had  been  obtained  ,  had  naturally 
and  almost  irresistibly  driven  the  members  of  that  per- 
suasion into  the  camp  of  prerogative ,  and  even  furnished 
a  pretext  for  that  continual  intrigue  and  conspiracy , 
which  was  carried  on  in  the  court  of  Charles  11 ,  as  it  had 
been  in  that  of  his  father.  A  genuine  toleration  would 
have  put  an  end  to  much  of  this  -,  but  in  the  circum- 
stances of  that  age ,  it  could  not  have  been  safely  granted 
without  an  exclusion  from  those  public  trusts ,  which 
were  to  be  conferred  by  a  sovereign  ,  in  whom  110  trust 
could  he  reposed. 

The  act  of  supremacy,  in  the  first  year  ot  Elizabeth , 
had  imposed  on  all ,  accepting  temporal  as  well  as  ec- 

before ,  tbat  he  feared  some  would  trj'  for  tbe  toleration  of  papists , 
but  the  sober  party  would  rather  be  withoDt  it  than  have  it  an  those 
terms.  Pepys's  Diary,  Jan.  3i ,  ifi68.  Pari.  Hist.  S46,  56i.  Father 
Orleans  sajs,  that  Ormond ,  Arhagcon,  and  some  more,  advised  the 
kigg  to  comply;  the  diike  lad  the  rest  of  the  council  urging  hira  to 
adhere,  and  Shaftesbury ,  who  had  been  the  first  Diover  of  the  pro- 
ject ,  pledging  himself  for  its  success ;  there  being  1  party  for  the 
king  amung  the  COmraoos,  aud  a  force  on  foot  enough  to  daunt  the 
other  side.  It  was  suspected  that  the  women  interposed,  and  pre- 
vailed on  the  king  to  withdraw  his  declaration. Upon  this,  Shaftesbury 
turned  short  roond ,  provoked  at  the  king's  want  of  steadiness,  and 
especially  at  his  giving  up  (be  point  about  issuing. writs  in  llie  recess 
of  parliament. 
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clesiastical  ofSces,  an  oalh  denying  the  spiritual  j  uris- 
diction  of  the  pope.  But  though  the  refusal  of  this  oath , 
when  tendered,  incurred  various  penalties  ,  yet  it  doe» 
not  appear  that  any  were  attached  to  its  neglect ,  or  that 
the  oath  was  a  previous  quatification  for  the  enjoyment 
of  ofiSce ,  as  it  was  made  by  a  subsequent  act  of  the  same 
reign  for  sitting  in  the  house  of  commons.  It  was  found 
also  by  experience ,  that  persons  attached  to  the  Homan 
doctrine  soroelimes  made  use  of  strained  constructions  to 
reconcile  the  oath  of  supremacy  to  their  faith.  Nor  could  • 
that  test  be  offered  to  peers ,  who  were  excepted  by  a 
special  provision.  For  these  several  reasons ,  a  more  ef- 
fectual security  against  popish  counsellors ,  at  least  in 
notorious  power ,  was  created  by  the  famous  test  act  of 
167  3 ,  which  renders  the  reception  of  the  sacrament  ac- 
cording to  the  rites  of  the  church  of  England ,  and  a  de- 
claration renouncing  the  doctrine  of  transubstantiation  , 
preliminary  cgnditions,  without  which  no  temporal  office 
of  trust  can  be  enjoyed  ' .  In  this  fundamental  article  of 
faith  ,  no  compromise  or  equivocation  would  be  ad- 
mitted by  any  member  of  the  church  of  Rome.  And 
as  the  obligation  extended  to  the  highest  ranks,  this 
reached  the  end  for  which  it  was  immediately  designed  , 
compelling ,  not  only  the  lord  -  treasurer  Clifford ,  the 
boldest  and  most  dangerous  of  that  party  ,  to  retire  from 
public  business  ,  but  the  duke  of  York  himself ,  whose 
desertion  of  the  protestant  church  was  hitherto  not  ab- 
solutely undisguised,  to  quit  the  post  of  lord  admiral.  * 

'  s5  Car.  1.  c.  1.  BuroeE,  p.  490. 

*  The  test  net  begsD  in  a  resolution,  Pebralry  iS,  J 6^3,  ihat  all 
i*ho  refuse  to  take  tbe  oaths  and  reoeire  the  lacrament ,  •coordiog  to 
Ihe  rilei  of  the  church  of  Eaglaud  ,  ihall  be  iocapahle  of  all  public 
eiDploj'ineuts.  Par'-   Hist.  556.  The  court  parly  eudeavoured  to  op- 
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'  Jt  is  evident  that  a  test  might  have  been  framed  to  exclude 
the  Roman  catholic  as  effectually  as  the  present ,  without 
bearing  like  this  on  the  protestant  aon-conformist.  But , 
though  the  preamble  of  the  hill ,  and  the  whole  bistory 
of  the  transaction ,  show  that  the  main  object  was  a  safe- 
guard against  popery,  it  is  probable  that  a  majority  of 
both  houses  liked  it  the  Better  for  this  secondary  effect 
of  shutting  out  the  pre^yterians  still  more  than  had 
been  done  by  previous  statutes  of  this  reign.  There  took 
place ,  however,  a  remarkable  coalition  between  the  two 
parties ,  and  many  who  had  always  acted  as  high-church 
men  and  cavaliers,  sensible  at  last  of  the  policy  of  their 
common  adversaries  ,  renounced  a  good  deal  of  the  in- 
tolerance and  bigotry  that  had  characterized  the  present 
parliament.  The  dissenters ,  with  much  prudence  or 
laudable  disinterestedness,  gave  their  support  to  the  teal 
act.  In  return ,  a  bill  was  brought  in ,  and ,  after  some 
debate ,  passed  to  the  lords ,  repealing ,  in  a  considerable 
degree  ,  the  persecuting  law  gainst  their  worship  '.  The 
upper  house ,  perhaps  insidiously ,  returned  it  with 
amendments  more  favourable  to  the  dissenters ,  and  in- 

poie  th«  dedaratioD  against  traiuabtlantutioit ,  bnt  of  coarse  in  vain. 
Id.  561.S91. 

The  king  had  pressed  liia  brother  lo  receive  the  racnuncnt,  in 
order  to  avoid  inspicioa ,  nhich  be  absolutely  refmed ;  aod  tbii  led , 
he  uyi,  to  ihe  tesL  Life  of  Jamei,  p.  481.  Bat  this  religion  wa«  long 
pretty  well  known,  though  be  did  not  cease  to  conform  till  1671. 

'  Par),  Hist,  526-585.  These  ddjaies  are  copied  from  those  pub- 
lished by  Ancbitel  Grey,  a  member  of  the  oommons  for  thirty  years ;, 
but  his  notes,  though  collectively  most  valuable,  are  sometimes  aa 
brief  and  ill  expressed ,  that  it  is  hardly  possible  to  make  out  their 
meaning.  The  coart  and  church  party ,  or  rather  some  of  them , 
seem  to  have  mnch  opposed  this  bijl  for  the  relief  of  protestant  dis- 
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sisted  upon  tbem ,  after  a  conference  ' .  A  sudden  proro- 
gation very  sooo  put  an  end  to  this  bill ,  which  was  as 
unacceptable  to  the  court  as  it  was  to  the  zealots  of  the 
church  of  England.  It  had  been  intended  to  follow  it  up 
by  anodier,  excluding  all  who  should  not  couform  to 
the  established  church  from  serving  in  the  house  of 
commons.  * 

It  may  appear  remarkable  that ,  as  if  content  with  these 
provisions,  the  victorious  country  party  did  not  re- 
monstrate against  the  shutting  up  of  Uie  exchequer,  nor 
even  wage  any  direct  war  against  the  king's  advisers. 
They  voted ,  on  the  contrary,  a  large  supply,  which ,  as 
they  did  not  choose  esplicitly  to  recognize  the  Dutch 
war,  was  expressed  to  be  granted  for  the  king's  extraor- 
dinary occasions^.  This  moderation ,  which  ought  at 
least  to  rescue  tbem  from  the  charges  of  faction  and  vio- 
lence ,  has  been  censured  by  some  as  servile  and  corrupt, 
and  would  really  incur  censure ,  if  they  had  not  attained 

'  Conunoni'  Joumati,  aS  and  si)  Harcfa,  iS^l.  Ljord'i  Jouroak, 
ai  and  ig  March.  The  lord;  were  so  alow  about  lliit  bill,  tbat  ihe 
lower  boose,  knowing  an  adjonmment  to  be  in  contemplation,  smi 
a  meiuBge  to  qnicken  them,  according  to  a  practice  nut  unnsiul  in 
this  ragn.  Perhaps ,  on  an  attenliTe  contideration  of  the  report  on 
the  conference  (March  ig)  ,  it  may  appear,  tbat  the  lords'  amend- 
ments had  a  tendency  to  let  in  popish ,  rather  than  to  favour  protes- 
tant  dissenters.  Parker  saj'a,  that  this  act  of  indulgence  was  defeated 
by  his  great  hero ,  archbishop  Sheldon ,  who  proposed ,  tbat  the  non- 
conformistii  should  acknowledge  ihe  war  against  Charles  I  to  he 
unlawful.  Hist,  en!  tempor!s,p.  14  (2o3  of  the  trao  slat  ion  ). 

*  It  was  proposed ,  as  an  instruction  to  the  committee  on  the  lest 
act,  that  a  clatise  should  he  introduced,  rendering  non-conformists 
incapable  of  sitting  in  Ihe  house  of  commons.  This  was  lost  by  ifi]  to 
107;  but  it  was  resolved  ,  that  a  distinct  bill  should  be  brought  in  for 
tbat  purpose.  10  March  ,  ifiyS, 

'  Kennet,  p.JiS. 
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ihe  great  object  of  breaking  the  court  measures  by  other 
means.  But  the  test  act ,  and  their  steady  protestation 
against  the  suspending  prerogative,  craved  the  pro- 
jects and  dispersed  the  members  of  the  cabal.  The 
king  had  no  longer  any  minister  on  whom  he  could  rely, 
and ,  with  his  indolent  temper,  seems  from  this  lime ,  if 
not  to  have  abandoned  all  hope  of  declaring  his  change 
of  religion  j  yet  to  have  seen  both  that  and  his  other  fa- 
vourite projects  postponed  without  much  reluctance. 
From  a  real  predilection ,  from  the  prospect  of  gain ,  and 
partly,  no  doubt ,  from  some  distant  views  of  arbitrary 
power  and  a  catholic  establishment ,  he  persevered  a  long 
time  in  clinging  secretly  to  the  interests  of  France ;  but 
bis  active  co-operation  in  the  schemes  of  1669  was  at  an 
end.  In  the  next  session  of  October,  1678  ,  the  com'moQS 
drove  Buckingham  from  the  king's  councils ;  they  inti- 
midated Arlington  into  a  change  of  policy ;  and  though 
they  did  not  succeed  in  removing  the  duke  of  Lauderdale , 
compelled  him  to  confine  himself  chiefly  to  the  affairs  of 
Scotland.  ' 

'  CommoDs'  Jounmls,  *o  Jan.   iSy^.  Pari.  Hist.  608.  6i5.  649- 
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CHAPTER  XII. 

Earl  of  Danbj's  Adnunistratioii.  —  Opporilion  in  (he  Commoni.  ~ 
Freqnenlly  comipt.  —  Cbarscter  of  Lord  Diiiib]r.~  ConnexioB'of 
the  popultr  Party  with  France.  —  It*  HotiTes  on  both  Sides.  — 
Donbi  as  to  their  Acceptance  of  Mooey,  —  Secret  Treaties  of  the 
King  with  Prance.  —  Fall  of  Danby.  —  Hia  Impeachment.  — 
Questions  arising  on  it.  —  Hii  Commitment  to  the  Tower.  —  Pardon 
pleaded  in  Bar.  —  Votes  of  Bishops,  —  Abatement  of  Impeachments 
by  Diisolntion.  —  Popish  Plot.  —  Coleman's  Lttlers.  —  Godfrey's 
Death.  —  Injustice  of  Judges  on  the  Trials.  —  Parliament  dissolved. 

—  Exclusion  of  Duke  of  York  proposed.  —  Schemes  of  Shaftesbury 
and  Monmouth.  - — ^Unsteadiness  of  the  King.  — Expedients  to  avoid 
the  Exclnsion. — Names  of  Whig  and  Tory. —New  Council 
formed  by  Sir  William  Temple.  —  Long  PiorogalioD  of  Parliament. 

—  Petitions  and  Addresses.  —  Violence  of  the  CommiHis.  —  Oxford 
Parliament.  —  Impeachment  of  Commoners  for  Tre.iton  conslitu- 
tional. —  Pitihatris  impeached.  —  Proceedings  against  Shafiesbnty 
and  College.  —Triatnph  of  the  Conri.  —  Forfeltnre  of  Charter  of 
London  —  and  of  other  Places.  —  Projects  of  Lord  Russell  and 
Sidney.  —  Their  Trials.  —  High  Tory  Principles  of  the  Clergy. 

—  Pasuie  Ottedience. —  Some  contend  for  absolute  Power.— Filmer. 

—  Sir  George  Mackenzie. — Decree  of  tJniversily  ot  Oxford.  — 
Connexion  with  Louis  broken  off.  —  King's  Death. 

1  HE  period  of  lord  Danby's  admioistratioD ,  from  1 674 
to  1678 ,  was  full  of  chicanery  and  dissimulatiou  on  the 
king's  side ,  of  increasing  suspiciousness  on  that  of  the 
commons.  Forced  hy  the  voice  of  parliament ,  and  the 
bad  success  of  his  arms ,  into  peace  with  Holland ,  Charles 
stru^led  hard  against  a  consperation  with  her  in  the 
great  confederacy  of  Spain  and  the  empire  to  resist  the 
incroachments  of  France  on  the  Netherlands.  Such  was 
in  that  age  the  strength  of  the  barrier  fortresses,  and  so 
heroic  the  resistance  of  the   prince  of  Orange ,    that 
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nolwithsUnding  the  extreme  weakness, of  Spain,  ^ere 
was  no  moment  in  that  war,  when  the  sincere  and  stre- 
nuous intervention  of  England  would  not  have  compelled 
Louis  XIV  to  accept  the  terms  of  the  treaty  of  Aix-la- 
Chapelle.  It  was  the  treacherous  attachment  of  Charles  11 
to  French  interest  that  brought  the  long  congress  of  Ni- 
m^uen  to  an  unfortunate  termination;  and  by  sur- 
rendering so  many  towns  of  Flanders  as  laid  the  rest 
open  to  future  aggression ,  gave  rise  to  the  tedious  struggles 
of  two  more  wars.  ' 

In  the  behaviour  of  tbe  house  of  commons  during  this 
period,  previously  at  least  to  the  session  of  1678 ,  there 
seems  nothing  which  can  incur  much  reprehension  from 
those  who  reflect  on  the  king's  character  and  intentions, 
unless  it  be  rather  that  they  granted  suppUes  too  largely, 
and  did  not  sufficiently  provide  against  the  perils  of  the 
time.  But  the  house  of  lords  contained  unfortunately  an 
invincible  majority  for  the  court ,  ready  to  frustrate  any 
legi^ative  security  for  public  liberty.  Thus  the  habeas 
corpus  act,  first  sent  Up  to  that  house  in  16741  was  lost 
there  in  several  successive  sessions.  The  commons , 
therefore ,  testified  their  sense  of  public  grievances ,  and 
kept  alive  an  alarm  in  the  nation  by  resolutions  and  ad- 
dresses ,  which  a  phlegmatic  reader  is  sometimes  too  apt 
to  consider  as  factious  or  unnecessary.  If  they  seem  to 
have  dwelt  more ,  in  some  of  these ,  on  the  dangers  of 
religion  ,  and  less  00  those  of  liberty,  than  we  may  think 
reasonable ,  it  is  to  be  remembered ,  that  the  fear  of  po- 
pery has  always  been  the  surest  string  to  touch  for  effect 
on  the  people ;  and  that  the  general  clamour  against  that 
religion  was  all  covertly  directed  against  the  duke  of 

'  Temple'i  Memoirs. 
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York,  ^e  most  dangerous  enemy  of  ever;  part  of  onr 
constitution.  The  real  vice  of  this  parliament  was  not  in- 
temperance ,  but  corruption.  Oififord ,  and  still  more 
Danby,  were  masters  in  an  art  practised  by  ministers 
from  the  time  of  James  I,  and  which  indeed  can  never 
be  unkuowD ,  where  there  exists  a  court  and  a  popular 
assembly,  that  of  turning  to  their  use  the  weapons  of  mer- 
cenary eloquence  by  office,  or  blunting  their  edge  by 
bribery  '.  Some  who  had  been  once  prominent  in  o[^>o- 
sittou ,  as  sir  Robert  Howard  and  sir  Richard  Temple , 
became  placemen ;  some ,  like  Garraway  and  air  Thomas 
Lee,  while  they  continued  to  lead  the  country  party, 
took  money  from  the  court  for  softening  particular  votes', 
many,  as  seems  to  have  been  the  case  with  Reresby,  were 

'  Bumet  safs,  that  Danby  bribed  the  leu  important  raemben, 
instead  of  the  leaders ,  which  did  tint  answer  »o  well.  Bni  he  seenii  to 
have  been  liberal  to  all.  The  parliament  haa  gained  the  name  of  the 
peasiaued.  In  that  of  1679,  air  Stephen  Fox  was  called  upon  to 
produce  an  accooDt  of  the  monies  paid  to  many  of  their  predeces- 
sors. Those  who  belonged  to  the  new  parliament  endeavoured  to 
defend  tbenuelTes,  and  give  reasons  for  their  pensions;  but  I  observe 
no  one  says  he  did  not  always  vote  with  the  court.  Pari.  Hist.  1137. 
North  admits  that  great  clamonr  was  excited  by  this  discovety,  and 
well  it  might.  See  also  Dalrymple,  ii.  92. 

'  Bumet  charges  these  two  leaden  of  opposition  with,  being  bribed 
by  the  court  to  draw  the  house  into  granting  an  enormous  supply,  as 
the  consideration  of  passing  the  test  act;  and  see  Pepys,  Oct.  6,  166G. 
Sir  Bobert  Howard  and  sir  Blchard  Temple  were  said  to  have  gone 
over  to  the  Court,  in  1G70,  through  similar  indnceinents.  Ralph. 
Roger  North  (Eiamen,  p.  456)  gives  an  account  of  the  Dunncr  in 
which  men  were  bought  off  from  the  opposition ,  though  it  was 
sometimes  advisable  to  let  them  nominally  continue  in  it;  and  men- 
tions Lee,  Garraway,  and  Meres,  all  very  active  patriots,  if  we  trust 
to  the  parliamentary  debates.  But,  after  all,  neither  Bumet  not  Boger 
North  are  wholly  to  be  relied  on  as  to  particular  inatancea,  tbongli 
.    the  general  fact  of  an  extenuve  corruption  be  indiqnitahle. 
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won  by  promises ,  and  the  pretended  friendship  of  men 
in  power '.  On  two  great  classes  of  questions ,  France  and 
popery,  the  commons  broke  away  from  all  management , 
Dor  was  Daaby  unwilling  to  let  his  master  see  their  indo- 
cility  on  these  subjects.  But ,  in  general ,  till  the  year  1678 , 
by  dint  of  the  means  before  mentioned ,  and  partly  no 
doubt  through  the  honest  conviction  of  many,  that  the 
king  was  not  likely  to  employ  any  minbter  more  favour- 
able to  the  protestant  religion  and  liberties  of  Eun^,  he 
kept  his  ground  without  any  insuperable  opposition  from 
parliament.  * 

The  earl  of  Danby  had  virtues ,  as  an  English  minister^ 
which  serve  to  extenuate  some  great  errors ,  and  an  entire 
want  of  scrupulonsaess  in  his  conduct.  Zealous  against  the 
church  of  Rome  and  the  aggrandiiement  of  France ,  he 

■  Thi»  cunning ,  Klf-intensted  inui ,  who  had  been  inlrodaced 
to  the  house  by.  lord  Russell  ind  lord  Cavendiah,  and  wa«  connected 
with  the  country  party,  tells  ns  that  Danby  lent  for  him  in  Feb. 
1(177,  *°^  aBSiired  him  that  the  jedoDiies  of  that  party  were  wholly 
without  foundation ;  diat  to  his  certain  knowledge  the  king  meftnt 
no  other  than  lo  preterre  the  religion  and  gOTcmnient  by  law 
established;  that  if  the  gOTemtnent  was  in  any  danger,  it  wai  from 
those  who  pretended  snch  a  mighty  zeal  for  it.  On  finding  bim 
well  disposed ,  Danby  took  hia  proselyte  to  the  king ,  who  assured 
him  of  his  regard  (or  the  constitution,  uid  was  right  loyally  believed. 
B«reti^'a  Memoirs,  p.  36.  What  a  picture  of  a  minister  and  his 
knave-dupe  I 

'  "  There  were  two  things , "  says  bishop  Parker,  "  which ,  like 
Circe'l  cap,  bewitched  men,  and  turned  them  into  brules;  tiz.  pope- 
ry and  French  interest.  If  men  oiberwise  sober  heard  them  once, 
it  was  snffident  to  make  them  mn  mad.  Bnt  when  those  tlungs 
w«fe  laid  wide,  tbnr  behaviour  to  his  majesty  was  with  a  becom- 
ing nkodet^.  "  P.  «44-  Whenever  the  court  seemed  10  ftU  in  with 
the  national  interests  on  die  two  points  of  France  and  popery,  m«ny 
of  the  country  party  voted  with  them,  though  more  numerous  than 
their  own.  Temple ,  p.  j58.  See  loo  Rereshy,  p.  *5|  et  alibi. 
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counteracted ,  while  he  seemed  to  yield  to ,  the  pcepoa^ 
sessions  of  liis  master.  If  the  policy  (^Eogtand  b(^<»-e  the 
peace  of  Nimeguen  was  mischievous  and  dbgrac^ul ,  it 
would  evidently  have  been  far  more  so ,  had  the  icing  and 
duke  of  York  been,  abetted  by  this  miaister  in  their  fatal 
predilection  for  France.  We  owe  to  Danby's  influence,  it 
must  ever  be  remembered ,  the  marriage  of  princess 
Mary  to  the  prince  of  Orange ,  the  seed  of  the  revolutiou 
uid  the  act  of  settlement — a  courageous  and  disinterested 
counsel ,  which  ought  not  to  have  proved  the  source  (^ 
his  greatest  misfortunes  '.  But  we  cannot  pretend  to  say 
that  he  was  altogether  as  sound  a  friend  to  the  constitn- 
Uon  of  hb  country,  as  to  her  national  dignity  and  interests. 
I  do  not  mean  that  be  wished  to  render  the  bing  absolute. 
But  a  minister  haras^  and  attacked  in  parliament  is 
tempted  to  desire  the  means  of  crushing  his  opponents , 
or  at  least  of  augmenting  his  own  sway.  The  mischievous 
bill  that  passed  the  house  of  lords  in  167S,  imposing  asa 
test  to  be  taken  by  both  houses  of  parliament ,  as  well  as 
all  holding  beneficed  offices,  a  declaration  ,  that  resist- 
ance to  persons  commissioned  by  the  king  was  in  all 
cases  unlawful,  and  that  they  would  never  attempt  any 

'  The  king,  accordipg  to  James  himself,  readilycoBjenteil  to  tbe 
Durriflge  of  the  pHncesa  ,  when  it  was  first  suggested,  in  167S  ;  the 
diGGculty  was  wiTh  her  father.  He  gave  at  last  ■  reluctant  conseut, 
and  the  offer  was  made  bj  lords  Arlington  and  Osiorj  to  the  prince 
of  Orange,  who  received  it  coolly.  Life  of  James,  5oi.  When  he 
came  over  to  England  in  Oct,  1677,  with  the  intention  of  effecting 
ihe  match ,  the  king  and  duke  wiehed  to  defer  it  till  the  conclusion 
of  the  treaty  then  in  negotiation  at  Nimeguen;  but  "  the  ob.slinacy 
of  the  prince,  with  the  aisistance  of  the  treasurer,  who  from  thai 
time  entered  into  the  measnres  and  interests  of  the  p 


npon  the  flexibility  of  the  king  to  let  the  marriage  be  first  agreed  and 
conclnded.  "  P.  5o8. 
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alteration  in  the  govQrnment  in  church  or  state ,  wu  pro- 
moted by  Daaby,  though  it  might  pouibly  originate  with 
others  ' .  It  was  apparently  meaut  as  a  bone  of  contention 
among  the  country  party,  in  whi<^  presbyterians  and  old 
parliamentariaQB  were  associated  with  discontented  ca- 
valiers. Besides  the  mischief  of  weakening  this  party, 
which  indeed  the  minister  could  not  fairly  be  expected 
to  feel ,  nothing  could  have  been  deriaed  more  uncoasti- 
tutional ,  or  more  advantageoas  to  the  court's  projects  of 
arbitrary  power. 

It  is  certainly  possible  that  a  minister,  who,  aware  of 

'  Kennet,  p-  3]i.  North'*  Euineii,  p.  fii.  Bomet.  Thii  uu 
was  ccTertI;  meant  agaiDit  the  Romiah  party,  ai  well  a*  DMre  openly 
against  ihe  ditsenten.  Life  of  Jamea,  p.  499-  ^'iihy  act  hinnelf  Dp  aa 
the  patron  of  the  church  p*rty  and  old  cavaliers  against  the  two 
oppodug  i«ligioiu,  Irnating  that  they  were  the  itroager  in  the  boote 
of  cootmoiw.  But  the  timci  were  mi  duDged ,  Uut  the  same  tatn  had 
no  longer  the  ume  principles,  and  the  bouse  would  listen  to  nn  mca- 
nirei  against  non-eonfomtdi.  He  propitiated,  howerer,  the  I^mbeih 
Moloch  and  his  anffragan  imps,  by  renewing  the  perteeatiou  nnder 
the  existing  Laws,  which  had  been  rdaied  by  the  ab^  taaigtry. 
Baxter,  156.  17s.  Kennet,  33i.  Ne*l,  698.  Somers'  Tracts,  Tii.  336. 

Memwhile,  sdiemes  of  coaprehension  were  sometiiiies  ob  foot, 
■ud  the  preUte  affected  to  he  desirous  of  bringing  about  a  unioD; 
but  Horiey  and  ^ddcm  froalrated  them  ali.  Baxter,  iSfi.  Keu^at, 
3i6.  PaAer,  iS.  The  bidiopa,  however,  were  not  nnifonaly  ini». 
lerant.  Croft,  bishop  of  Hereford,  pnUiahed,  aboat  1675,  a  tnct 
that  made  some  noiae ,  antitlad  the  Ni&cd'Tnth,.far  die  parpoM  of 
moderating  dinercnoe*.  It  is  not  written  wiffa  citnordinary  tbilitf, 
but  is  TWy  cawlid  and  well  designed,  though  conceding  so  mneh 
as  10  acaadalize  his  brethren.  Sotner*'  TVMts,  vii.  168.  Btogr.  Brit.  an. 
Cnon,  where  the  boek  u  exti«Tagaatly  OTer-praiaad.  Croft  was  oae 
of  the  few  biihops,  who,  being  then  Tsry  old,  advijed  hi*  cl«*gy 
10  read  James  It's  declaration  of  indolgeoce  i»  16S7  ;  thinking,  I 
SDppoae ,  thongh  in  those  drcuautaticea  emmeonily,  (hat  lotersliqo 
was  so  good  I  thing,  it  was  better  to  bate  it  irregubriy  than  doI 
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the  dangerous  intentions  of  his  sovereign  or  his  colleagues, 
remains  in  the  cabinet  to  thwart  and  countermine  them , 
liiay  serve  the  public  more  efFectually  than  by  retiring 
from  ofGce;  but  he  will  scarcely  succeed  in  avoiding 
some  material  sacrifices  of  integrity,  and  still  less  of  re- 
putation. Daoby,  the  ostensible  adviser  of  Qiarles  II, 
took  on  himself  the  just  odium  of  that  hollow  and  suspi- 
cious policy  which  appeared  to  the  world.  We  know ,  in- 
deed ,  that  he  was  concerned ,  against  his  own  judgment , 
in  the  king's  secret  receipt  of  money  from  France ,  the 
price  of  neutrality ,  both  in  1676  and  in  1678,  the  latter 
to  his  own  ruin  ' .  Could  the  opposition ,  though  not  so 
well  apprized  of  these  transactions  as  we  are ,  be  censured 
for  giving  little  credit  to  his  assurances  of  zeal  against 
that  power ,  which ,  though  sincere  in  him ,  were  so  little 
in  unison  with  the  disposition  of  the  court  ?  Had  they  no 
cause  to  dread  that  the  great  army  suddenly  raised  in 
1677,  on  pretence  of  being  employed  against  France, 
might  be  turned  to  some  worse  purposes  more  congenial 
to  the  king's  temper  ?  • 

'  Charlet  receiTeci  %oo,ooo  croima  for  the  long  proroguion  of 
pirltiment,  from  Not.  i6j5  to  Feb.  1(177.  '"  *^  bepuning  of  the 
year  167I1,  tlie  tuo  kings  bound  ihemselves  by  a  formal  treaty,  to 
wfaicb  Dauby  Bod  Lauderdale,  bnt  not  Corentry  or  WiUiamson,  were 
priTy,  not  to  enter  on  any  Irealie*  bat  by  rootnal  conaenl,  and 
Cbarles  promised,  in  coniideration  of  a  penaJoo,  to  prorogue  or 
dittolve  parliamenlj  if  they  should  attempt  to  force  such  treatie* 
upoD  htm.  Dalryraple,  p.  y^.  Danby  tried  to  break  (his  off,  bat 
did  not  hesitate  to  preii  the  Freuch  cabinet  for  the  money;  and 
100,000).  wai  paid.  The  prince  of  Orange  came  afterwardi  through 
Roovigny  to  a  knowledge  of  this  secret  treaty.  P.  117. 

*  This  army  consisted  of  belweeu  twenty  aud  thirty  thousand  meD, 
■1  fine  troops  as  could  be  seen  (Life  of  James,  p.  5ii}  :  an  alarming 
sight  to  those  who  denied  the  lawfulness  of  any  standing  army:  It  il 
impossible   to   doubt    from  Barillon's  correspondence  in  Daliymple, 
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This  invincible  distrust  of  the  tourt  is  the  best  apology 
for  that  which  has  given  rise  to  so  much  censure ,  the  se- 
cret connexions  formed  by  the  leaders  of  opposition  with 
Louis  XIV,  through  his  ambassadors  BariUon  and  Ronvi- 
gny,  about  the  spring  of  1678  ' .  They  well  knew  that  the 
king's  designs  against  their  liberties  had  been  planned  in 
concert  with  France ,   and  could  hardly  he  rendered 

that  the  king  and  <liike  Ipoked  to  ihis  force  «■  the  meant  of  consolida- 
ting the  roj'sl authority.  Thi«  was  guspecledat  home,>iid  Teryjuilly  : 
"  Many  welt  meaning  men,  "  tayi  Keresby,  "  began  to  fear  the  arniy 
now  raised  wai  rathrr  intended  to  awe  our  own  kingdom  than  to 
war  against  France,  as  had  &l  first  been  suggested.  "  P.  61.  And  he , 
in  n  fomier  passage,  p.  Sy ,  posilively  attributes  the  opposition  to 
the  French  war,  In  1678,  to  **  ■  jealousy  that  the  king  indeed  in- 
tended to  raise  an  army,  but  ncTcr  deugned  to  go  on  with  the  war; 
and  la  say  the  tmtli ,  lome  of  the  king's  own  party  were  not  very  mm 
of  the  contrary*.  " 

'  Dalrymple,  p.  isg.  The  immediate  cause  of  those  intrignei  was 
the  indignation  of  Louis  at  the  princess  Mary's  marriage.  That  event, 
which ,  as  we  know  from  James  himself ,  was  very  suddenly  brou|;bt 
abont,  took  the  king  of  France  by  surpiise.  Charles  apologized  tor  it 
to  BariUon,  by  Mying,"  I  am  the  only  one  of  uiy  party,  except  my 
brother.  "  (P.  iiS.)  This,  in  ha,  was  the  secret  of  his  apparent 
relinqnishment  of  French  interests  at  different  times  in  the  latter  years 
of  his  reign;  he  fonnd  it  hard  to  kick  cupslantly  against  the  pricks, 
and  could  employ  no  minister  who  went  cordially  along  with  his  pre- 
.  dilections.  He  seems  too  at  times,  as  well  as  the  duke  of  York,  to 
have  been  seriously  provoked  at  the  unceasing  encroachments  of 
France,  which  exposed  him  to  so  much  vexation  at  home. 

The  connexion  with  lords  Kussell  and  HoUis  began  in  March  167S, 
though  some  of  the  opposition  had  been  making  advances  to  BariUon 
in  the  preceding  November,  p.  119.  i3i.  See  also  "  Copies  and 
Extracts  of  some  Letters  written  to  and  from  the  Ejrl  of  Danby ,  " 
published  in  1716;  whence  it  appears  that  Montagu  suspected  the 
intrigues  of  BariUon ,  and  the  mission  of  Rouvigny,  lady  Russell's  first 
consin,  for  die  same  purpose,  as  early  as  Jan.  i<>7S,  and  informed 
Danby  of  it ,  pp.  So.  53.  ig. 
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efiectual  wilhoat  her  aid  in  money ,  if  not  in  arms  ' .  If 
tfaey  could  draw  over  this  dangerous  ally  irom  his  side , 
and  convince  die  king  of  France  that  it  was  not  his  in- 
terest to  cru^  their  power ,  Ihey  would  at  least  frustrate 
the  suspected  conspiracy,  and  secure  the  disbanding  of 
the  army ,  though  at  a  great  sacrifice  of  the  continental 
policy  which  they  had  long  maintained ,  and  which  was 
truly  important  to  our  honour  and  safety.  Yet  there  must 
be  degrees  in  the  scale  of  public  utility ;  and  if  the  li- 
berties of  the  people  were  realty  endangered  by  domestic 
treachery,  it  was  ridiculous  to  think  of  saving  Tournay 
and  Valenciennes  at  the  expense  of  all  that  was  dear^t 
at  home.  Thisisplqinly  the  secret  of  that  unaccountable, 
as  it  then  seemed ,  and  factious  opposition  *  (u  the  year 
1678 ,  which  cannot  be  denied  to  have  served  the  ends  of 
France,  and  thwarted  the  endeavours  of  lord  Danby  and 
sir  William  Temple,  to  urge  on  the  uncertain  and  half- 
reluctant  temper  of  the  king  into  a  decided  course  of  po- 

'  CouHin,  the  French  ambasgador  irho  preceded  Baiilloti,  hid 
bfien  engaged  through  great  pari  of  the  year  1677  in  a  treaty  n!th 
Charles  for  ibe  prorogation  or  dissolution  of  parliament.  After  a  long 
chafleriog ,  the  snni  wax  fixed  at  i,ooo,apo  tivres,  in  comuderation 
of  which  the  king  of  England  pledged  hinisdr  to'  prorogue  parliament 
from  December  to  April,  1678.  It  ym  in  consequence  of  the  subsidy 
bein  g.  slopped  bv  Louis,  iu  resentment  of  the  princess  Mary's  marriage, 
that  parliament,  which  bad  been  already  prorogued  lilt  April,  wu 
suddenly  assembled  in  February.  Oalrymple,  p.  iit.  It  appears  that 
Courtin  had  employed  French  money  to  bribe  members  of  the  cooi' 
mons  in  1677,  with  the  knowledge  of  Charles;  assigning  as  a  reason, 
thai  Spain  and  the  emperor  were  dislributiDg  money  on  the  other  side. 
In  the  course  of  this  negotiation ,  he  assured  Charles  that  the  king  of 
France  was  always  ready  to  employ  all  his  forces  for  the  conGrmalion 
and  augmentation  of  the  royal  authority  in  England,  so  that  he  shonld 
al\Tays  be  master  of  his  subjects  ,  and  not  depend  npon  them. 
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Ucf  ' .  Louis ,  in  fact ,  had  no  desire  to  see  tbe  king  of 
EngUnd  absolute  over  his  people ,  unless  it  CMjuld  be  doae 
so  mucb  by  his  own  help  as  to  reader  bimself  the  real 
master  of  both.  lathe  estimate  of  kiags,  or  of  such  kiaga 
as  Louis  XIV,  all  UmiUtions  of  sovereignty,  all  co-ordi- 
nate authority  of  estates  and  parliaments ,  are  aot  only 
derogatory  to  the  royal  dignity ,  but  injurious  to  the  state 
itself,  of  which  they  distract  the  councils,  aud  enervate 
the  force.  Great  arqiies ,  prompt  obedience ,  unlimited 
power  over  the  national  resources ,  secrecy  in  council , 
rapidity  in  execution,  belong  to  an  energetic  and  en- 

'  See  what  Temple  says  of  thii,  p,  jCo  :  the  king  rained  30,000  men 
■n  the  spring  of  16^8,  and  seemed  read}'  to  go  into  the  war;  bat  all 
was  gpoiled  by  a  vote  on  Clarges'a  motion,  that  no  money  thonld  be 
gnmled  till  tatiifaction  should  be  made  as  to  religion.  Thia  irritalod 
the  king  lo  mnch,  (bat  he  determined  to  take  ibe  money  nhich 
Prance  olTered  him;  and  he  afterwards  almost  compeDed  the  Dutch  10 
sign  the  treaty;  so  much  against  the  prince  of  Orange's  inclinations, 
tliat  he  has  often  been  charged ,  though  unjustly ,  with  having  foaght 
the  battle  at  Sc  Denis  after  he  knew  that,  the  p«ace  was  concloded, 
DuhyalRo.ia  hisvindicadon  (published  in  (679,  and  agaiu  in  1710) 
«ee  State  Trials,  ii.  63j],  lays  the  blame  of  discouraging  ihe  king 
from  embarking  in  the  war  ou  this  vote  of  the  commons.  And  the 
author  of  (he  Life  of  Jaroes  II  says  very  truly ,  that  the  house  "  were 
in  realily  more  jealous  of  the  king's  power  than  of  (he  power  of 
France;  for  notwithstanding  all  their  former  warm  addresiea  for 
hindering  the  growth  of  (he  power  of  France,  when  the  king  had  no 
army ,  now  that  he  had  one ,  they  pasted  a  vole  to  have  it  immediately 
disbanded)  and  the  factions  party,  which  was  then  prevalent  among 
them ,  made  il  their  only  busineaa  to  be  rid  of  the  dnke ,  to  pull  down 
the  ministers,  and  to  weaken  the  crown.  "  P.  S)s. 

In  defeace  of  the  commons  it  is  (a  be  urged,  that  if  they  had  any 
ttrong.soapicion  of  the  king's  private  intrigues  with  France  for  aomo 
years  past,  as  in  aU  likelihood  diey  had,  common  prudence  would 
teach  diem  to  distrust  his  pretended  desire  for  war  with  her ;  and  it  u 
in  fact  most  probable ,  Uiat  his  real  object  was  to  b«  master  of  a  ecm- 
tiderable  army. 
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lightened  despotism  :  we  should  greatly  err  in  supposing 
that  Loub  XIV  was  led  to  concur  in  projects  of  subverting 
OUT  constitution ,  from  any  jealousy  of  its  coulributing  to 
our  prosperity.  He  saw ,  on  the  contrary ,  in  the  perpe- 
tual jarring  of  kings  and  parliaments ,  a  source  of  feeble- 
ness and  vacillation  in  foreign  aOairs,  and  a  field  for  in- 
trigue and  corruption.  It  was  certainly  far  from  his  design 
to  see  a  republic  ,  either  in  name  or  effect ,  established 
in  England;  but  a  unanimous  loyalty,  a  spontaneous 
submission  to  the  court ,  was  as  little  consonant  to  his 
interests ;  and  especially  if  accompanied  with  a  witling  re- 
turn of  the  majority  to  the  catholic  religion,  would  have 
put  an  end  to  his  influence  over  the  king,  and  slitl  niore 
certainly  over  the  duke  of  York '.  He  had  long  been  sen- 
sible of  the  advantage  to  be  reaped  from  a  malccmtent 
party  in  England.  In  the  first  years  after  the  I'estoration , 
he  kept  up  a  connexion  with  the  disappointed  common- 
wealth's men ,  while  their  courage  was  yet  fresh  and  un- 
subdued; and  in  the  war  of  i665  was  very  nearly  exci- 
ting insurrections  both  in  England  and  Ireland^.  These 
schemes  of  course  were  suspended  as  he  grew  into  closer 
friendship  with  Charles ,  and  saw  a  surer  method  of  pre- 
serving an  ascendancy  over  the  kingdom.  But  as  soon  as 
the  princess  Mary's  marriage,  contrary  to  the  king  of 

'  The  memorial  of  Bbncard  to  the  priDce  of  Orange,  quoted  bj 
Daliyniple,  p.  loi ,  contains  thcie  wardt  :  "  Le  roi  auroit  &ti  bieit 
Hcb^  qu'il  eAt  tit  absolti  3aaa  sei  ^ui  I'lme  de  sm  pliu  coastantea 
maximes  depuis  »on  r^tafalisaement  ayant  *l6  de  le  diviser  d'ayec  mm 
parlement,  et  de  le  aerrir  tanlAt  de  Tub,  tantAt  de  I'antre,  toujonn 
par  argeot,  poor  parTenir  isesfiDS.  " 

'  Ralph,  p.  ltd.  OEnyrvt  de  LouU  XIV,  a.  soj,  and  v.  67,  where 
we  have  a  curious  and  characteristic  letter  of  the  king  to  d'Estrades 
in  Ian.  1661 ,  when  he  had  been  provoked  by  some  htgh  Iv>gtiage 
Clarendon  had  held  about  die  right  of  the  dag . 
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England's  promise ,  and  to  the  plain  intent  of  all  their 
clandestine  negotiations,  displayed  his  faithless  and  un- 
certain character  to  the  French  cabinet ,  they  deter- 
mined to  make  the  patriotism ,  the  passion ,  and  the 
corruption  -of  the  house  of  commons,  minister  to  their 
resentment  and  amhition. 

The  views  of  lord  HolUs  and  lord  Russel  in  this  clan- 
destine intercourse  with  the  French  ambassador  were 
sincerely  patriotic  and  honourable  :  to  detach  France 
from  the  king ;  to  crush  the  duke  of  York  and  popish  &c- 
tion;  to  procure  the  disbanding  of  the  ardiy,  the  disso- 
lution of  a  corrupted  parliament ,  the  dismissal  of  a  bad 
minister'.  They  would,  indeed,  have  displayed  more 
pnidence  in  leaving  these  dark  and  dangerous  paths  of 
intrigue  to  the  court  which  was  practised  in  them.  They 

'  The  letter!  of  Barlllon  in  Dnlr;mple,p,  i3j.  i3fi.  lia,  ire  luffi- 
cient  proofs  of  this.  He  imputes  to  Danbj  in  one  place,  p-  i^t ,  the 
design  of  making  ihe  king  absolute ,  and  myK  :  "  M.  le  due  d'Yorii  le 
croit  perda  pour  aa  religion,  si  I'occasion  pi^sente  ne  Itu  fert  i  h>u- 
menre  I'Aogleterre ;  c'est  one  entrepHsefort  hardie.el  dontle  sneers 
est  fort  doDtenx.  "  Of  Charles  himself  he  says  ;  '*  Le  roi  d'ADgleteire 
balance  encor«  i  ae  porter  i  rexlr^mitf ;  sou  hmoeiir  r^ngne  fort  an 
dessnn  de  changer  le  goDTemement.  II  est  n^nnioins  entrain^  par 
M.  le  dac  d*Yoii  et  par  le  grand- lr£sori«r;  mats  dans  le  fond  il  aime- 
roit  mienx  qne  la  paix  le  mtt  en  £tat  de  demenrer  en  repos  ,  et  rtoblir 
■es  a^aires,  c'est-i-dire,  un  bon  revenu  ;  et  je  crols  qu'il  ae  se  soucie 
paa  beauconp  d'etre  plus  absolu  qu'il  est.  Le  dnc  et  le  tr^sorier  coa- 
noissent  bien  it  qui  ila  ont  aflaire ,  et  craignent  d'etre  abaadounja  pai 
le  roi  d'Aogletorre  aux  premiers  obalacles  consid^ables  qo'ils  troure- 
rom  an  dessein  de  relever  rantoril^  royale  en  Angleterre.  "  On  this 
pusage  it  ma;  be  observed,  that  there  is  reason  to  believe  there  wat 
no  co-operation ,  but  rather  a  great  national  distrust  at  this  time  be- 
tween tiie  dak«  of  York  and  lord  Oanby.  Bnt  SarilloD  bad  no  doubt 
taken  care  to  inliue  iaio  the  minds  of  the  opposition  those  suspicion! 
of  thai  minitler't  designs. 
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were  concerting  measures  with  the  natural  enemy  of 
their  country,  religion,  honour,  and  liberty;  whose 
obvious  policy  was  to  keep  the  kingdom  disunited,  that 
it  might  be  powerless;  who  had  been  long  abetting  the 
worst  designs  of  our  own  court ,  and  who  coatd  never 
be  expected  to  act  against  popery  and  despotism,  bat 
for  the  temporary  ends  of  his  ambition.  Yet ,  in  the  very 
critical  cifxumstances  of  that  period ,  it  was  impossible 
to  pursue  any  course  with  security ;  and  the  dangers  of 
excessive  circumspection  and  adherence  to  general  rules 
may  often  be  as  formidable  as  those  of  temerity.  The 
connexion  of  the  popular  party  with  France  may  vaj 
}»«bably  have  frustrated  the  sinister  intentions  of  the 
king  and  duke,  by  compelling  the  reduction  of  the  army, 
though  at  the  price  of  a  great  sacrifice  of  European  po- 
licy'.  Such  maybe,  with  unprejudiced  men,  a  sufScient 
apology  for  the  conduct  of  lord  Russell  and  lord  Hollis , 
the  most  public-spirited  and  high-minded  characters  of 
their  age,  in  this  eslrordinary  and  unnatural  alliance.  It 
would  have  been  unworthy  of  their  virtue  to  have  gone 
into  so  desperate  an  intrigue  with  no  better -aim  than  that 
of  ruining  lord  DaDby;  and  of  this  I  think  we  may  fully 
acquit  them.  The  nobleness  of  Russell's  disposition  beams 
forth  in  all  that  Barillon  has  written  of  their  conferences. 
Yet ,  notwithstanding  the  plausible  grounds  of  his  con- 
duct, we  can  hardly  avoid  wbhing  that  he  had  abstained 
from  so  dangerous  an  intercourse ,  which  led  him  to  im- 
pair ,  in  the  eyes  of  posterity ,  by  something  more  like 

■  Banllon  appears  to  luiTe  fiTonred  the  oppositioa  ratber  than  the 
4iikeof  York,  oho  nrged  the  keeping  up  oftheannj.  Thii  was  alio 
the  great  objeci  of  the  king ,  who  tery  relucUutI;  dubanded  it  in  Jan- 
1679.  Dalrj'inple,  107,  etc. 
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(action  (ban  can  be  ascribed  to  any  other  pari  of  his  par- 
liamentary life,  the  coDsisteocy  and  ingenuousness  of  his 
ijiaracter.  ' 

I  have  parposely  mentioned  lord  Russell  and  lord 
HolUs  apart  from  others  who  were  mingled  in  the  same 
intri^es  of  the  French  ambassador ,  both  because  they 
were  among  the  first  with  whom  he  tampered ,  and 
because  they  are  honourably  distinguished  by  their 
abstinence  from  all  pecuniary  remuneration ,  which  Hol- 
Us refused ,  and  which  Barillon  did  not  presume  to  offer 
to  Russell.  It  appears,  however,  from  this  minister's  ac- 
counts of  the  money  he  had  expended  in  this  secret  service 
of  the  French  crown ,  that ,  at  a  later  time ,  namely  abont 
the  end  of  1680,  many  of  the  leading  members  of  oppo- 
sition ,  sir  Thomas  Littleton ,  Mr.  Garraway,  Mr.  Hamp* 
den,  Mr.  Powie,  Mr.  Sacheverell,  Mr.  Foley,  received 
sums  of  Soo  or  3oo  guineas ,  as  testimonies  of  the  king 
of  France's  munificence  and  fovour.  Among  others ,  Al- 
gernon Sidney ,  who ,  though  not  in  parliament ,  was  very 
active  out  of  it ,  is  more  than  once  mentioned.  Chiefly 
because  the  name  of  Algernon  Sidney  had  been  associated 
with  the  most  stem  and  elevated  virtue ,  this  statement 
was  received  with  great  reluctance ,  and  many  have  ven- 
tured to  call  the  truth  of  these  pecuniary  gratifications 
in  question.  This  is  certainly  a  bold  surmise:  though 
Barillon  is  known  to  have  been  a  man  of  luxurious  and 
expensive  habits ,  and  his  demands  for  more  money  00 
account  of  the  English  court ,  which  continually  occur 
in  his  correspondence  with  Louis ,  may  lead  to  a  suspi- 
cion that  he  would  be  in  some  measure  a  gainer  by  it. 
This ,  however ,  might  possibly  be  the  case  without  ac- 

'  Tkis  delicate  subjecl  is  trealed  with  great  canJour  as  well  u  judg- 
ment by  lord  John  Buuelt,  inhii  Life  of  Williim  Lord  DuMei).  - 
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tual  peculation.  But  it  must  be  observed ,  that  there  are 
two  classes  of  those  who  are  alleged  to  have  received 
presents  through  his  hands ;  one ,  of  such  as  were  in 
actual  communication  with  himself;  another,  of  such 
as  sir  John  Baber,  a  secret  agent,  had  prevailed  upon 
to  accept  it.  Sidney  was  in  the  first  class;  hut,  as  to  the 
second ,  comprehending  Littleton  ,  Hampden  ,  Sache- 
verell ,  in  whom  it  is  as  difficult  to  suspect  pecuniary 
corruption  as  in  him,  the  proof  is  manifestly  weaker, 
depending  only  on  the  assertion  of  an  intriguer,  that 
he  had  paid  them  the  money.  The  &behood  either  of 
Baber  or  Barillon  would  acquit  these  cousiderable  men. 
Nor  is  it  to  be  reckoned  improbable  that  persons  em- 
ployed in  this  clandestine  service  should  he  guilty  of  a 
fraud  for  which  they  could  evidently  never  he  made 
responsible.  We  have  indeed  a  remarkable  confession 
of  Coleman ,  the  famous  intriguer  executed  for  the  popish 
plot,  to  this  effect.  He  deposed  in  his  examination  before 
the  house  of  commons,  in  November  1678,  diat  he  had 
received  last  session  of  Barillon  sSool.  to  be  distributed 
among  members  of  parliament ,  which  he  had  converted 
to  his  own  use'.  It  is  doubtless  {possible ,  that  Coleman 
having  actually  expended  this  money  in  the  manner  in- 
tended, bespoke  the  favour  of  those  whose  secret  he 
kept  by  taking  the  discredit  of  such  a  fraud  on  bi^^f. 
But  it  is  also  possible  thaf  he  spoke  the  truth.  A  similar 
uncertainty  hangs  over  the  transactions  of  sir  John  Baber. 
Nothing  in  the  parliajmentary  conduct  of  the  above-men- 
tioned gentlemen  in  1680  corroborates  the  suspicion  of 
an  intrigue  with  France,  whatever  may  have  been  the 
case  in  1678. 

I  must  fairly  confess,  however,  that  the  decided  bias 

■  Pari.  Hi*i.  io35;  Dalrymple,  100. 
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of  m^  own  mind  is  on  the  afSrmative  side  of  this  queo- 
tion ;  and  tbat  principally  because  I  am  not  so  qiuch 
struck ,  as  some  have  been ,  hj  any  violent  improbabi- 
lity in  what  Barillon  wrote  to  his  court  on  the  subject. 
If  indeed  we  were  to  read ,  that  Algernon  Sidney  had 
been  bought  over  by  Louis  XIV  or  Charles  II  to  assist  in 
setting  up  absolute  monarchy  in  England,  we  might 
fairly  oppose  our  knowledge  of  his  inflexible  and  haughty 
character  ,  of  his  zeal ,  in  life  and  death  ,  for  republican 
liberty.  But  there  is ,  I  presume ,  some  moral  distinction 
between  the  acceptance  of  a  bribe  to  desert  or  betray  our 
principles ,  and  that  of  a  trifling  present  for  acting  in  con- 
formity to  them .  The  one  is ,  of  course ,  to  be  styled  cor- 
ruption ;  the  other  is  repugnant  to  a  generous  and  de- 
licate mind ,  but  too  much  sanctioned  by  the  practice  of 
an  age  far  less  scrupulous  than  our  own ,  to  have  carried 
with  it  any  great  self-reproach  or  sense  of  degradation.  It 
is  truly  inconceivable  that  men  of  such  property  as  sir 
lliomas  Littleton  or  Mr.  Foley  should  have  accepted  3oo 
or  5oo  guineas  ,  the  sums  mentioned  by  Barillon ,  as  the  ' 
price  of  apostasy  from  those  political  principles  to  which 
they  owed  the  esteem  of  their  country ,  or  of  an  im- 
plicit compliance  with  the  dictates  of  France.  It  is  sufG- 
ciently  disgraceful  to  the  times  in  which  they  lived ,  that 
they  should  have  accepted  so  pitiful  a  gratuity  ;  unless  , 
indeed ,  we  should  in  candour  resort  to  an  hypothesis 
which  seems  tenable  ,  that  they  agreed  among  themselves 
not  to  run  the  chance  of  offending  Louis ,  or  exciting  hb 
distrust ,  by  a  refusal  of  this  money.  Sidney  ,  indeed  , 
was  ,  as  there  is  reason  to  think  ,  a  distressed  man  ;  he 
had  formerly  been  in  connexion  with  the  court  of  France ', 

'  Louia  XIV  tells  a* ,  ihat  Sidne;  had  mide  proposaU  10  FraoM  in 
16RG   far  aa  Insamclion ,  and  »A.tA   ioo.imm  crowni  to  cfTecl  it,    ~ 
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and  had  persuaded  himself  that  the  connteoance  of  that 
power  might  one  day  or  other  be  afforded  to  his  darling 
scheme  of  a  commonwealth  ;  he  had  contracted  a  dislike 
to  the  prince  of  Orange  ,  and  consequeotly  to  the  Dntch 
alliance ,  fi'om  the  same  governing  motive  :  ia  it  strange 
that  one  so  circumstanced  should  have  accepted  a  small 
gratification  from  the  king  of  France  ,  which  implied  no 
dereliction  of  bis  duty  as  an  ElnglishmaD ,  or  any  sacrifice 
of  political  integrity  ?  And  I  should  be.glad  to  be  informed 
by  the  idolaters  of  Algemtm  Sidney's  ntune ,  what  we 
know  of  him  from  authentic  and  contemporary  sources 
which  renders  this  incredible.  ' 

which  was  thought  too  much  for  an  eiperiment.  He  tried  to  persuade 
the  miaislers  ,  that  it  wa»  against  the  interest  of  France  that  Buglind 
should  continne  a  monarchy,  (ffilnvrea  de  Lonis  XIV,  ii,  io4- 

'  "  Ho  man  of  comraon  sense,  I  imagine, "  sajis  lord  John  Bu- 
•ell ,  "  can  believe  tiiat  he  took  the  money  for  himself  HJs  cfaaractec 
is  one  of  beroic  pride  and  geaerosity.  His  declining  to  sit  in  jodg- 
meuton  tbe  king,  his  extolling  the  sentence  when  Charles  II  wm 
restored,  his  shooting  a  horse  for  which  Louis  XIV  offered  him  a 
large  sum,  that  he  might  not  submit  to  ihe  will  of  a  despot ,  are  all 
trails  of  a  spirit  as  noble  as  it  is  uocomiDoa.  With  a  sool  above 
meaoness,  a  etatioD  above  poverty,  and  a  temper  of  jAilosophy  abo«e 
coTelousnefls,  what  man  will  be  envious  enough  to  think  that  he  was 
a  pensioner  of  France  ?  "  P.  1 16. 

I  must  birly  confess,  that  in  my  opinion  all  those  who  bdieve 
that  Sidney  took  the  money  at  all ,  believe  that  he  took  it  for  him- 
self; and  notwithstanding  this  high  eulogium,  1  adhere  to  the  reason- 
ing in  my  text.  The  nohl«  descendant  of  lord  Russell,  eqnal  to  hint 
in  candour  and  virtae,  but  fiir  supenor  in  talents  ,  has  lost  sight,  I 
must  take  leave  to  say,  of  bis  usual  good  sense  and  good  taste  in  men- 
tioning with  praise  the  idle  story  of  Sidney's  shooting  hia  horse.  It 
was  sutdi  an  action  as  Aldernian  Sawbridge  or  Mr.  Thomas  Brand 
Hollis  would  have  thought  very  fine;  but  which,  on  a  moment's 
thought ,  lord  John  Jtussell  would  see  in  its  true  light ,  as  a  piece  of 
vulgar  brutality,  unworthy  of  Sidney's  character  and  sialiou,  and 
most  unlikely  to  be  true.  He  was  a  republican,  no  doubt,  and  wished 
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France  ,  in  the  whole  course  of  these  intrignes  ,  held 
tilegaaieinher  bands.  Mbtress  of  both  parties ,  she  might 
rather  embarrass  the  king  through  parliament,  if  he  {»-e- 
tended  to  an*independent  conrse  of  policy  ,  or  cast  away 
the  latter ,  when  he  should  return  to  his  former  engage^ 
ments.  Hence.,  as  early  as  May  1678,  a  priTate  treaty 
was  set  on  foot  between  Charles  and  Louis  ,  by  which 
the  former  obliged  himself  to  keep  a  neutrality ,  if  the 
allies  should  not  accept  the  terms  offered  by  France ,  to 
recall  all  bis  troops  from  Flanders  within  two  months ,  to 
disband  most  of  his  army ,  and  not  to  assemble  his  par- 
liament for  six  mojitbs;  in  return  he  was  to  receive 
6,000,000  livres.  This  was  signed  by  the  king  himself 
on  May  27 ,  none  of  his  ministers  venturing  to  affix  their 
nuoes  '.  Yet  at  this  time  he  was  making  outward  pro- 
fessions of  an  intention  to  carry  on  the  war.  Even  in 
this  secret  treaty,  so  thorough  was  his  insincerity,  he 
meant  to  evade  one  of  its  articles  ,  that  of  disbanding 
Ihs  tfOQps.  In  this  alone  be  was  really  opposed  to  the 
wi^es  of  France;  and  her  pertinacity  in  disarming  him 
seems  to  have  been  the  chief  source  of  those  capricious 

to  see  such  a  Forrn  of  governmeDt  established  at  home;  bat  it  was  aa 
a  Rranaa  senator,  with  no  bigoted  abhorrence  of  kings,  or  cosmo- 
polite i«al.  Nor  waa  Louis  XIV  ,  as  lord  Joho  well  knows,  a  Muley 
MoliM^  who  wonld  have  taken  away  a  gentleman'i  horse  by  floleiice. 
Tlie  iruth  is,  that  Sidney  was  a  lillle  too  much  disposed  toward* 
that  great  laouarcb ;  and  would ,  I  have  no  question  ,  have  been  moat 
happy  both  to  oblige  his  majesty  and  to  pocket  the  pistoles.  But  it 
has  been  the  fashion  for  a  long  lime  (  chiefly,  I  am  persuaded,  through 
the  delusion  of  the  ear ,  the  name  of  Algernon  Sidney  having  so 
specious  a  sonad)  to  exaggeraie  his  merits ,  so  ihal  even  those  who 
are  heat  able  to  form  an  eitimale  of  them  ore  carried  away ;  and  I 
have  no  doubt  that  such  as  know  very  little  will  be  disssliified  with 
what  I  have  said  of  iheir  idol. 
■  Dalrymple,  i(ia. 
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changes  of  his  disposition  we  find  for  three  or  four  years 
at  this  period  ' .  Louis  again  appears  not  only  to  have 
mistrusted  the  king's  own  inclinations  after  the  prince  of 
Orange's  marriage ,  and  his  ability  to  withstabd  the  eager- 
ness of  the  nation  for  war ,  but  to  have  apprehended  he 
might  become  absolute  ,  by  means  of  his  M-iny,  without 
standing  indebted  for  it  to  his  ancient  ally.  In  this  point, 
therrfore ,  he  faithfully  served  the  popular  party.  Charles 
used  every  endeavour  to  evade  this  condition ;  whether  it 
were  that  he  still  entertained  hopes  of  attaining  arbitrary 
power  through  intimidation ,  or  Uiat  dreading  the  violence 
of  the  house  of  commons ,  and  ascribing  it  rather  to  a  re- 
publican conspiracy  than  to  his  own  misconduct,  he  looked 
to  a  military  force  as  his  security.  From  this  motivewe 
may  account  for  his  strange  proposal  to  the  French  king 
of  a  league  in  support  of  Sweden  ,  by  which  he  was  to 
furnish  fifteen  ships,  and  10,000  men  at  the  expense  of 
France,  during  three  years  ,  receiving  six  millions  for 
the  first  year ,  and  four  for  each  of  the  two  nest.  Louis, 
as  is  highly  probable ,  betrayed  this  project  to  the  Dutch 
government ,  and  thus  frightened  them  into  that  hasty 
signature  of  the  treaty  of  Nimeguen  ,  which  broke  up 
the  confederacy,  and  accompli^ed  the  immediate  objects 
of  his  ambition.  No  longer  in  need  of  the  court  of  Eng- 
land ,  he  determined  to  punish  it  for  that  duplicity , 
which  none  resent  more  in  others  than  those  who  are 
accustomed  to  practise  il.  He  refused  Qiarles  the  pension 

'  Hu  exclanMiioiu  at  Barillon's  ptcsnng  the  redpcliou  of  tfae  armv 
to  8000  men  is  well  known  ;  "  God's  fish !  are  all  the  king  of  France'* 
promiies  to  nuke  me  master  of  my  subjects  come  to  this  !  or  does  he 
thinli  ihat  Ik  matter  to  be  done  with  Booo  men  ! "  Temple  sajs,  •'  he 
seemed  at  this  lime  (May  1678),  more  Tesolved  to  enter  iolo  the 
WW  than  I  bad  ever  before  seen  or  tbougbt  bim."    . 
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'Stipulated  by  the  private  treaty,  alleging  tbat  its  condi- 
tions had  not  been  performed  ;  and  urged  on  Montagu , 
with  promises  of  indemnification  ,  to  betray  as  much  as 
he  knew  of  that  secret,  in  order  to  ruin  lord  Danby.  ' 

The  ultimate  cause  of  Ibb  minister's  fall  may  thus  be 
deduced  from  the  best  action  of  bb  life  ,  though  it  en- 
sued immediately  from  his  very  culpable  weakness  in 
aiding  the  king's  base  propenseness  to  a  sordid  bargain- 
ing with  France.  It  is  well  known  that  the  famous  letter 
to  Mbntagu ,  empowering  him  to  make  an  ofiFer  of  neu- 
trality for  the  price  of  6,000,000  livres ,  was  not  only 
written  by  the  king's  express  order  ,  but  that  Charles 
attested  this  with  his  own  signature  in  a  postscript.  This 
bears  date  five  days  after  an  act  had  absolutely  passed  to 
raise  money  for  carrying  on  the  war  ;  a  circumstance 
worthy  of  particular  attention ,  as  it  both  puts  an  end  to 
every  pretext  or  apology  which  the  least  scrupulous  could 
venture  to  urge  in  behalf  of  this  negotiation ,  but  jus- 
tifies the  whig  party  of  England  in  an  invincible  distrust, 
an  inexpiable  hatred  of  so  perfidious  a  cozener  as  filled 
the  throne.  But  as  he  was  beyond  their  reach ,  they  exer- 
cised a  constitutional  right  in  the  impeachment  of  his  re»- 
ponsible  minister.  For  responsible  he  surely  was ,  tbongb , 
strangely  mistaking  the  obligations  of  an  English  states- 
man ,  Danby  seems  to  fancy  in  his  printed  defence  that 
the  king's  order  would  be  a  sufficient  warrant  to  justify 
obedience  in  any  case  not  literally  unlawful.  "Ibelieve," 
he  says,  "  there  are  very  few  subjects  but  would  take  it 
ill  not  to  be  obeyed  by  their  servants ;  and  their  servants 
might  as  justly  expect  their  master's  protection  for  their 
obedience.  "  The  letter  to  Montagu,  he  asserts  ,   "  was 

'  'Dalrymple,  178,  «  posi. 
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written  by  the  king's  command ,  upon  the  subject  of 
peace  and  war  ,  wherein  his  majesty  ^one  is  at  all  times 
sole  judge ,  and  ought  lo  be  obeyed  not  only  by  any  of 
his  ministers  of  state  ,  hut  by  all  his  subjects  ' .  "  Such 
were,  in  that  age,  the  monarchical  or  tory  maxims  of 
govemment ,  which  the  impeachment  of  this  minister 
contributed  in  some  measure  to  OTerthrow.  As  the  king's 
authority  for  the  letter  to  Montagu  was  an  undeniable 
fact ,  evidenced  by  his  own  hand-writing,  the  commons 
in  impeaching  lord  Danby  went  a  great  way  towards  esta- 
blishing the  principle  tbat  no  minister  can  shelter  him- 
self behind  thetbroneby  pleading  obedience  to  the  orders 
of  his  sovereign.  He  is  answerable  for  the  justice  ,  the 
honesty,  the  utility  of  all  measures  emanating  from  the 
crown ,  as  well  as  for  their  legality  ;  and  thus  the  exe- 
cutive admiuistration  is  ,  or  ought  to  be,  subordinate  , 
in  all  great  matters  of  policy,  to  the  superintendence 
and  virtual  control  of  the  two  bouses  of  parliament.  It 
must  at  the  same  time  be  admitted  that  through  the  heat 
of  honest  indignation  ,  and  some  less  worthy  passions  on 
the  one  hand ,  through  uncertain  and  crude  principles 
of  constitutional  law  on  the  other  ,  this  just  and  neces- 
sary impeachment  of  the  earl  of  Danby  was  not  so  con- 
ducted as  to  be  exempt  from  all  reproach.  The  charge 
of  high  treason  for  an  oSeoce  manifestly  amounting  only 
to  misdemeanor ,  with  the  purpose ,  not  perhaps  of  taking 
the  life  of  the  accused  ,  but  at  least  of  proeuriBg  some 
punishment  beyond  the  law  * ,  the  strange  mixture  of  ar- 

'  Memoirs  rebiiug  to  the  Iiupeachinent  of  the  eai;laf  Danbj',  1710, 
p.  i5i.  317.  Slate  Trials,  vol.  \i. 

'  The'  violence  of  the  next  house  of  commons ,  nho  refused  la 
acquiesce  in  Danby's  banishment,  to  which  the  lords  had  changed 
their  bill  of  attainder,  may  seem  to  render  this  verr  donbtful.  But  il  - 
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tides  39  to  which  there  was  no  presumptive  proof ,  or 
trhich  wore  eridently  fxlse  ,  such  as  concealident  of  the 
pofHsh  plot ,  gave  such  a  character  of  intemperaDce  and 
faction  to  these  proceedings,  as  may  lead  superficial  read- 
ers to  condemn  them  altogether  '.  The  compliance  of 
Danby  with  the  king's  corrupt  policy  had  been  highly 
ctllpabte  ,  but  tl  was  not  unprecedented  -,  it  was  even 
conformable  to  the  court  standard  of  duty ;  and  as  it 
sprung  from  too  inordinate  a  desire  to  retain  power  ,  it 
would  have  found  an  appropriate  and  adequate  chastise- 
meitl  in  exclusion  from  office.  We  judge ,  perhaps, 
somewhat  more  faToarably  of  lord  Dtnby  than  his  con- 
temporaries at  that  juncture  were  warranted  to  do ;  but 
even  then  he  was  ratber  a  minister  to  be  pulled  down  , 
than  a  man  to  be  severely  punished.  His  one  great  and 
tindeniaUe  service  to  the  proteslaiit  and  fkiglish  interests 
should  have  pallidted  a  multitude  of  errors.  Yet  this  wat 
the  main-sprmg  and  first  source  of  the  intrigue  that  rained 
him. 

The  impeachisent  of  lord  Danby  brought  forward  se- 
veral material  discussions  on  that  part  of  cnir  constittt- 
bonal  law,  f^ich  should  not  be  passed  ov^  in  this  fJace. 
1 .  As  soon  as  the  chdrges  presented  by  the  conmcms  at 
the  bar  of  the  upper  house  had  been  read ,  a  nwjtioB  was 
made ,  that  the  eari  should  withdraw ;  and  another  after-* 
wards ,  that  he  should  be  committed  to  the  Tower  :  both 
of  which  were  negatived  by  considerable  majorities*. 
i*  to  be ' remembered ,  that  tbey  iT«re  exasperated  by  tbe  pardMi  he 
had  cbadtttiDclj  obtained,  nd  pleaded  it)  bar  of  ifaetr  inpedcb- 

.'  Tbe  impeach  inent  was  carried  by  i^g  to  il(>,  19  Dec.  A  motion  , 
11  Dec.  to  leave  out  ihe  nord  traitorously  ,  was  lost  by  179  to  141. 

'  Lord*'  JonmaU,  16  Dec,  167S.  Eighteen  peers  entered  (heir  pro- 
tests; Hat%tx,  Emex,  Sbt^shary,  etc. 
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Thb  refusal  to  commit  on  a  charge  of  treasoii  had  created 
a  dispute  between  the  two  houses  in  the  instance  of  lord 
Clarendon  '.  In  that  case,  however,  one  of  the  articles 
of  impeachment  did  actually  contain  an  nnquestionable 
treason.  But  it  was  contended  with  much  force  on  the 
present  occasion ,  that  if  the  commons ,  hy  merely  using 
the  word  traitorously,  could  alter  the  character  of  of- 
fences that,  on  their  own  lowing,  amounted  only  to 
misdemeanors',  the  boasted  certainty  of  the  law  in  mat- 
ters of  treason  would  he  at  an  end ;  and  unless  it  were 
meant  that  the  lords  should  pass  sentence  in  such  a  case, 
against  the  received  tules  of  law,  there  could  be  no  pre- 
text for  their  refusing  to  admit  the  accused  to  bail.  Even 
in  Strafford's  case ,  which  was  a  condemned  precedent , 
they  had  a  general  charge  of  high  treason  upon  which 
he  was  committed ;  while  the  offences  alleged  against 
Danby  were  stated  with  particularity,  and  upon  the  face 
of  the  articles  could  not  be  broi^ht  within  an^f  reasonable 
interpretation  of  the  statutes  relating  to  treason.  The 
house  of  commons  faintly  urged  a  remarkable  clause  in 
the  act  of  Edward  IH ,  which  provides  that  in  case  of  any 
doubt  arising  as  to  the  nature  of  an  offence  chained  to 
amount  to  treason ,  the  judges  should  refer  it  to  the  sen- 
tence of  parliament ;  and  maintained  that  this  invested 
the  two  houses  with  a  declaratory  power  to  extend  the 
penalties  of  the  law  to  new  offences  which  bad  not  been 
clearly  provided  for  in  its  enactments.  But  though  some- 
thing like  thb  might  possibly  have  been  in  contem- 
plation with  the  framers  of  that  statute ,  and  precedents 
were  not  absolutely  wanting  to  support  the  construction, 
it  was  so  repugnant  to  the  more  equitable  principles  of  cri- 

■  State  Trials,  vi.  3Si,  et  poit.  UiimU's  Precedents,  iv.  176. 
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minal  law  which  had  begun  to  gain  ground ,  that  even  the 
beat  of  faction  did  not  induce  the  commons  to  insist  upon 
it.  They  may  he  considered ,  however,  as  having  carried 
their  point ;  for  though  the  prorogation  and  subsequent  dis- 
solution of  the  present  parliament  ensued  so  quickly,  that 
nothing  more  was  done  in  the  matter,  yet  when  the  next 
house  of  commons  revived  the  impeachment ,  the  lords 
voted  to  take  Danby  into  custody  without  any  further 
objection  '..  It  ought  not  to  be  inferred  from  hence, 
that  they  were  wrong  in  refusing  to  commit ;  nor  do  I 
conceive ,  notwithstanding  the  later  precedent  of  lord 
Oxford ,  that  any  rule  to  the  contrary  is  established.  In 
any  future  case  it  ought  to  be  open  to  debate,  whether 
'  articles  of  impeachment  pretending  to  contain  a  charge 
of  high  treason  do  substantially  set  forth  overt  acts  of 
such  a  crime ;  and  if  the  house  of  lords  shall  he  of  opi- 
nion ,  either  by  consulting  the  judges  or  otherwise ,  that 
no  treason  is  specially  alleged ,  they  should ,  aotwith- 
standing  any  technical  words ,  treat  the  offence  as  a  mis- 
demeanor, and  admit  the  accused  to  bail.  * 

■  Lord*'  Jooroala ,  16  April. 

■  "The  lord  privy  teal,  Aoglesea,  in  a  coufereiice  between  the 
tiro  honses,"  said  "that in  the  transaction  of  thisafTair  were  two  great 
potut*  gained  bj  ibis  house  of  commonK  :  the  fint  wa< ,  ihnl  impeacb- 
menti  made  b  J  the  commons  in  one  parliament  continaed  from  seaiion 
to  session,  and  parliameot  to  parliament,  notwithstanding  proroga- 
tions or  dissolution!:  the  other  point  was,  that  in  cases  oFimpeach- 
■nents,  upon  special  matter  shown,  if  the  naodesty  of  tbe  partj  direcu 
him  not  to  withdraw,  tbe  lords  admit  thai  of  right  they  ought  to 
order  bim  to  withdraw,  and  that  afterwards  be  onght  to  be  commit- 
ted. But  he  understood  that  tbe  lords  did  not  intend  to  extend  the 
points  of  witbdnwing  and  commiltiDg  to  general  impeachmeals 
nitboDt  special  matter  alleged ;  else  they  did  not  know  bow  many 
night  be  picked  out  of  their  house  on  a  sudden.  " 

Shaftesbury  said,  indecently  enough,  (bat  they  were  as  willing  to 
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a.  A  Still  more  imporUat  question  sprung  up  ad  to  tbe 
king's  right  of  pardon  upon  a  parliamentary  impeach' 
meut.  Danbf,  who  h«d  absconded  on  the  unexpected 
revival  of  these  proceedings  in  tbe  new  parliament , 
finding  that  an  act  of  attainder  was  likely  to  pass  against 
bim  in  consequence  of  his  flight  from  justice  >  surren- 
dered himself  to  the  usher  of  the  black  rod,  and,  on 
being  required  to  give  in  his  written  answer  to  tbe  charge* 
of  the  commons,  pleaded  a  pardon  secretly  obtained  from 
tbe  king ,  in  bar  of  the  prosecution '.  The  commons  re- 
solved that  the  pardon  was  illegal  and  void,  and  ought 
not  to  be  pleaded  in  bar  of  the  impeachment  of  the  com- 
mons of  England.  They  demanded  jodgment  at  tbe  lords' 
bar,  against  Danby,  as  having  put  in  a  vwd  plea.  They  ■ 
resolved ,  with  that  culpable  violence  which  distingni^ed 
this  and  the  succeeding  house  of  conunon»,  in  order  to 
deprive  the  accused  of  the  assistance  of  counsel ,  that  no 
commoner  whatsoever  should  presume  to  maintain  tbe 
validity  of  the  pardon  pleaded  by  the  earl  of  Danby, 
without  tbeir  consent ,  on  pain  of  being  accounted  a  be- 
trayer of  the  liberties  of  the  commons  of  England*.  Tiiey 
denied  the  right  of  the  bishops  to  vote  on  the  validity  of 
this  pardon.  They  demanded  the  appointment  of  a  com- 
mittee from  both  bouses  to  regulate  the  form  and  manner 
of  proceeding  on  this  impeachment ,  as  well  as  on  that  ■ 

be  rid  of  ihc  uirl  of  Daoby  at  ibe  coinmoni,  and  cavilled  at  lb« 
diitiiictioa  between  geuenl  and  ^wcial  impMcbmenis.  ComnuNu' 
JounwU,  II  April,  1679.  On  tbe  impetcbment  of  Scrogf*  for  tre»- 
toa,  in  the  next  pirliament,  it  was  iqoTed  to  ccnnmit  bim,  bat  Ihe 
jwcriou)  quettion  wa>  carried,  ind  he  was  idmitted  to  bail;  doubt* 
IcMbacanse  no  safGcient  matter  wtu  alleged.  Twenty  jieers  protested. 
Lords'  Journals',  7  Jan.  i68i. 

'  Loiijs'  JoiirnalB,  aSlh  April.  Pari.  Hiit.  iiif  ,etc. 

'  Lords'  Journala ,  gih  May,  1679. 
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of  ihe  five  lords  accused  of  participatioo  in  the  popish 
plot.  The  upper  house  gave  some  signs  of  a  vacillating 
and  temporizing  spirit ,  not  by  any  means  unaccountable. 
They  acceded ,  after  a  first  refusal ,  to  the  proposition  of 
a  committee ,  though  manifestly  designed  to  encroach  on 
their  own  exclusive  claim  of  judicature'.  But  they  came 
to  a  resolution  that  the  spiritual  lords  had  a  right  to  sit 
and  vote  in  parliament  in  capital  cases,  until  judgment  of 
death  should  be  pronounced*.  The  commons  of  course 
protested  against  this  vote  ^ ;  bat  a  prorogation  soon 
dropped  the  curtain  over  their  differences ,  and  Danby's 
impeachment  was  not  acted  upon  in  the  next  parliament. 
There  seems  to  he  no  kind  of  pretence  for  objecting  to 
the  votea  of  the  bishops  on  such  preliminary  questions  as 
"may  arise  in  an  impeachment  of  treason.  It  is  true  that 
ancient  custom  has  so  far  ingrafted  the  proviuons  of 
the  ecclesiastical  law  on  our  constitution ,  that  they  are 
bound  to  withdraw  when  judgment  of  life  or  death  is 
pronounced ;  though  even  in  this ,  they  always  do  it  with 
a  protestation  of  their  right  to  remain.  This,  once 
claimed  as  a  privilege  of  the  church ,  and  reluctantly 
admitted  by  the  state ,  became ,  in  the  lapse  of  ages ,  an 

'  Lords'  Jonnuili,  lotb  and  nth  May.  After  the  former  TOte  So 
peeri  •  oat  of  107  irho  appear  to  have  txea  present ,  entered  thdr 
dUsent  j  aad  another,  thfe  earl  of  Leicester,  \i  iionwa  to  have  voted 
with  the  mtnoritj'.  This  unuanal  strength  of  opposition,  no  donbt, 
produced  the  change  next  day. 

'  i3th  Maj.  Twenty-one  pe^  were  entered  as  diisentient.  The 
commons  inquired  whether  it  were  inleoded  by  this  that  the  biihnps 
should  vote  on  the  pardon  of  Datiby,  which  the  upper  hou<ie  declined 
to  answor,  but  said  ihey  coald  not  Tote  on  the  trial  of  the  five  popish 
lords.  i5tb,  17th,  a7th  May, 

'  See  the  report  of  a  committee  in  Joamals ,  36th  Hay ,  or  Hatsell's 
Precedents,  IT.  37<(. 
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exclasion  aod  badge  of  inferiority.  In  the  constitutioiis 
of  Clarendon  ,  under  Henry  11 ,  it  is  enacted ,  that  the 
bishops  and  others  holding  spiritual  benefices  in  capite 
should  give  their  attendance  at  triab  in  parliament ,  till 
it  come  to  sraitence  of  life  or  member.  This ,  aldiough 
perhaps  too  ancient  to  have  authority  as  statute  law,  was 
a  sufficient  evidence  of  the  constitutional  usage ,  where 
nothing  so  material  could  be  alleged  on  the  other  side. 
And  as  the  original  privilege  was  built  upon  nothing 
better  than  the  narrow  superstitions  of  the  canon  law , 
there  was  no  reasonable  pretext  for  carrying  the  exclusion 
of  the  spiritual  lords  farther  than  oeruin  and  constant 
precedents  required.  Though  it  was  true ,  as  the  enemies 
of  lord  Danby  urged ,  that  by  voting  for  the  validity  of 
hb  pardoD,  they  would  in  effect  determine  the  whole* 
question  in  his  favour,  yet  there  seemed  no  serious 
reason ,  considering  it  abstractedly  from  party  views , 
why  they  should  not  thus  indirectly  be  restored  for  once 
to  a  privilege ,  from  which  the  prejudices  of  former  ages 
alone  had  shut,  them  out. 

The  main  point  in  controversy,  whether  a  general  or 
special  pardon  from  the  king  could  be  pleaded  in  answer 
to  an  impeachment  of  the  commons ,  so  as  to  prevent  any 
further  proceedings  in  it ,  never  came  to  a  regular  deci- 
sion. It  was  evident  that  a  minister  who  had  influence 
enough  to  obtain  such  an  indemnity  might  set  both  houses 
of  parliament  at  defiance ;  the  pretended  responsibility  of 
the  crown's  advisers,  accounted  the  palladium  of  our 
constitution ,  would  be  an  idle  modiery,  if  not  only 
punishment  could  be  averted ,  but  inquiry  frustrated. 
Even  if  the  king  could  remit  the  penalties  of  a  guilty 
minister's  sentence  upon  impeachment ,  it  would  be 
much ,  that  public  indignation  should  have  been  excited 
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agaiiist  him ,  that  suspicion  should  have  been  turned  into 
proof,  that  shame  and  reproach ,  irremissible  by  the  great 
seal ,  should  avenge  the  wrongs  of  his  country.  It  was  al- 
ways to  be  presumed ,  that  a  sovereign  undeceived  by 
,su(^  a  judicial  inquiry,  or  sensible  to  the  general  voice 
it  roused ,  would  voluntarily,  or  at  least  prudently,  aban- 
don an  uuworthy  favourite.  Though  it  might  be  admitted, 
that  long  usage  had  established  the  royal  prerogative  of 
granting  pardons  under  the  great  seal ,  even  before  trial, 
and  that  such  pardons  might  be  pleaded  in  bar  (a  pre- 
rogative indeed  which  ancient  statutes ,  not  repealed , 
though  gone  into  disuse,  or  rather  in  no  time  act^up<iii, 
had  attempted  to  restrain) ,  yet  we  could  not  infer  that  it 
extended  to  cases  of  impeachment.  In  ordinary  criminal 
proceedings  by  indictment  the  king  was  before  the  court 
as  prosecutor,  the  suit  was  in  his  name ;  he  might  stay  the 
process  at  his  pleasure ,  by  entering  a  noli  prosequi ;  to 
pardon ,  before  or  after  judgment ,  was  a  branch  of  the 
same  prerogative  -,  it  was  a  great  constitutional  trust ,  to 
be  exercised  at  his  discretion.  But  in  an  appeal  or  accu- 
sation of  felony,  brought  by  the  injured  party,  or  his  next 
of  blood ,  a  proceeding  wherein  the  king's  name  did  not 
appear,  it  was  undoubted  that  be  could  not  remit  the 
capital  sentence.  The  same  principle  seemed  applicable 
to  an  impeachment  at  the  suit  of  the  commons  of  Eng- 
land, demanding  justice  from  the  supreme  tribunal  of 
the  other  house  of  parliament.  It  could  not  be  denied , 
that  James  had  remitted  the  whole  sentence  upon  lord 
Bacon.  But  impeachments  were  so  unusual  at  that 
time ,  and  the  privileges  of  parliament  so  little  out  of 
dispute ,  that  no  great  stress  could  be  laid  on  this  pre- 
cedent- *, 
Such  must  have  been  the  course  of  arguing ,  strong  on 
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political ,  and  speoious  ou  legal  grounds ,  which  induced 
the  commons  to  resist  the  plea  put  in  by  lord  Danby. 
Though  this  question  remaiued  in  suspense  on  the  present 
occasion ,  it  was  finally  decided  by  the  legislature  in  the 
act  of  settlement ,  which  provides  that  no  pardon  under 
the  great  seal  of  England  be  plea4able  to  an  impeachment 
of  the  commons  in  parliament '.  These  expressions  seem 
tacitly  to  concede  the  crown's  right  of  granting  a  pardon 
after  sentence ,  which,  though  perhaps  it  could  not  well 
he  distinguished  in  point  of  law  from  a  pardon  pleadable 
iu  bar,  stands  on  a  very  different  footing,  as  has  been 
observed  above ,  wUh  respect  to  constitutional  policy. 
Accordingly  upon  the  impeachment  of  the  six  peers  who 
had  been  concerned  in  the  rebellion  of  1 7 1 5 ,  the  house 
of  lords  after  sentence  passed,  having  come  to  a  re- 
solution on  debate  ,  that  the  king  had  a  right  to  reprieve 
in  cases  of  impeachment,  addressed  him  to  exercise 
that  prerogative  as  to  such  of  them  as  should  deserve  his 
mercy ;  and  three  of  the  number  were  in  consequence 
pardoned. ' 

.3.  The  impeachment  of  Danby  first  brought  forward 
tinolher  question  of  hardly  less  magnitude ,  and  remark- 
able as  one  of  the  few  great  points  in  constitutional  law, 
which  have  been  discussed  and  finally  settled  within  the 
memory  of  the  present  generation  :  I  mean  the  con- 
tinuance of  an  impeachment  by  the  commons  from  one 
parliament  to  another.  Thou^  this  has  been  put  at 
rest  by  a  determination  altogether  consonant  to  maxims 
of  expediency,  it  seems  prefer  in   this  place  to  ^ow 

'  i3W.  III.  c.  a. 

*  Pari,  Hist.  Tii.  iBJ.  Mr.  Lechmere,  a  very  ardeal  irhig,  then 
ftolicitoi- general ,  and  one  of  the  managers  oa  the  impeachuieDt,  had 
tnoKt  confidently  denied  i}ut  prerogative.  Id.  i33. 
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brieSy  the  grounds  upon  which  the  ai^nment  od  both 
sides  rested. 

In  the  earlier  period  of  our  parKamentary  records ,  the 
business  ofbothhouses,  whether  of  a  legislative  or  judiciBl 
nature ,  though  often  very  multifarious  ,  was  despatched 
witb  the  rapidity  natural  to  cotnparatively  rude  times , 
by  men  impatient  of  delay,  unused  to  doubt ,  and  not 
cautious  in  the  proof  of  facta  or  attentive  to  the  suUedes 
of  reasoning.  The  sesdon,  generally  speaking,  was  not 
to  terminate  till  the  petitions  in  parliament  for  redresd 
bad  been  disposed  of,  whether  decisivelj  or  bv  reference' 
to  some  more  perjnancnt  tribunal.  Petitions  for  alteration 
of  the  taw,  presented  by  the  commons ,  and  assented  to 
by  the  lords ,  were  drawn  up  into  statutes ,  by  the  king's 
council  just  before  the  prorogation  or  dissolution.  They 
fell  naturally  to  the  ground ,  if  the  session  closed  before 
they  could  be  submitted  to  ^e  king's  pleasure.  The  great 
change  that  took  place  in  the  reign  of  Henry  VI ,  by 
passing  bills  complete  in  their  form  through  the  two 
houses,  instead  of  petitions,  while  it  rendered  manifest 
IP  every  eye  that  distinction  between  legislative  and  ju- 
dicial proceedings  wfaic^  the  simplicity  of  older  times  had 
half  concealed ,  did  not  affect  this  constitutional  prin> 
ciple.  At  the  close  of  a  session ,  every  bill  then  in  progress 
through  parliament  became  a  nullity,  and  must  pass, 
again  through  all  its  stages  bd'ore  it  could  be  tendered 
for  the  royal  assent.  No  sort  of  difference  existed  in  the 
effect  of  a  prorogation  and  a  dissdlution ;  it  was  even 
maintained  that  a  session  made  a  parliament. 

During  the  fifteenth  and  sixteenth  centuries,  writs  of 
error  from  inferior  courts  to  the  house  of  lords  became 
far  less  usual  than  in  the  preceding  age ;  and  when  they 
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occurred ,  as  error  could  only  be  assigned  on  a  point  of 
law  appearing  on  the  record,  they  were  quickly  decided 
with  the  assistance  of  the  judges.  But  when  they  grew 
more  frequent ,  and  especially  when  appeals  from  the 
chancellor,  requiring  often  a  tedious  examination  of  de- 
position, were  brought  before  the  lords,  it  was  found 
that  asudden  prorogation  might  often  interrupt  a  decision  -, 
and  the  question  arose ,  whether  writs  of  error ,  and 
other  proceedings  of  a  similar  nature ,  did  not ,-  according 
to  precedent  or  analogy,  cease  ,  or  in  technical  language , 
abate,  at  the  close  of  a  session.  An  order  was  accordingly 
made  by  the  bouse  on  March  1 1 ,  1678 ,  that "  the  lords 
committees  for  privileges  should  inquire  whether  an  ap- 
peal to  this  house  either  by  writ  of  error  or  petition , 
from  the  proceedings  of  any  other  court ,  being  depend- 
ing ,  and  Jiot  determined  in  one  session  of  parliament , 
continue  in  statu  quo  unto  the  nest  session  of  parliament , 
without  renewing  the  writ  of  error  or  petition  ,  or  begin- 
ning all  anew.  "  The  committee  reported  on  the  agth  of 
March,  after  mis-reciting  the  order  of  reference  to  them 
in  a  very  remarkable  manner^  by  omitting  some  words, 
and  interpolating  others ,  so  as  to  mtke  it  far  more  ex- 
tensive than  it  res^y  was ',  that  upon  the  consideration 
of  precedents ,  which  they  specify,  they  came  to  a  re- 
solution that  "  businesses  depending  in  one  parliament  or 
session  of  parliament  have  been  continued  to  the  next  ses- 
sion of  the  same  parliament ,  and  the  proceedings  thereupon 

■  InM««d  of  ibe  wordt  in  tfae  order,  "  Irom  the  proceeding!  of  any 
other  court, "  ibe  following  are  ioserled, "  or  any  othei'  busineo 
wherelo  their  lordships  act  as  in  a  court  of  judicature ,  aod  not  in 
their  legislative  capacity."  The  importance  of  this  alteratioD  a>  to  the 
qaesdon  of  impeachment  is  obvions . 
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have  remained  in  Uie  same  state  in  which  they  were  left 
when  last  ip  agitation. '.'  The  house  approved  of  this  re- 
solution ,  and  ordered  it  accordingly. ' 

This  resolution  was  decisive  as  to  the  continuance  of 
ordinary  judicial  business  beyond  the  termination  of  a 
session.  It  was  still  open  to  dispute,  whether  it  mi^hl 
not  abate  by  a  dissolution.  And  the  peculiar  case  of 
impeachment,  to  which  ,  after  the  dissolution  of  the 
long  parliament  in  1678,  every  one's  attention  was 
turned,  seemed  to  stand  on  different  grounds.  It  was 
referred,  therefore,  to  the  committee  ofprivileges,  on 
the  nth  of  March,'  1679,  to  consider,  whether  petitions  ' 
of  appeal  which  were  presented  to  this  house  in  the  last 
parliament  be  still  in  force  to  be  proceeded  on.  Next  day 
it  is  referred  to  the  same  committee ,  on  a  report  of  the 
matter  of  fact  as  f  o  the  impeachments  of  the  earl  of  Danhy 
and  the  five  popish  lords  in  the  late  parliament,  to  con- 
sider of  the  state  of  the  said  impeachments  and  all  the 
incidents  relating  thereto  ,  and  to  report  to  the  house. 
On  the  i8th  of  March  lord  Esses,  reported  from  the  com- 
mittee, that  "  upon  perusal  of  the  judgment  of  thb 
bouse  of  the  29th  of  March ,  1 67  3 ,  they  are  of  opinion ,  ■ 
that  in  all  cases  of  appeals  and  writs  of  error  they  con- 
tinue ,  and  are  to  he  proceeded  on ,  in  statu  quo ,  as  they 
stood  at  the  dissolution  of  the  last  parliament ,  without 

beginning  de  novo And  upon  consideration  had  of 

the  matter  referred  to  their  lordships  concerning  the 
stale  of  the  impeachments  brought  up  from  the  house  of 
commons  the  last  parliament,  etc they  are  of  opi- 
nion ,  that  the  dissolution  of  the  last  parliament  doth  not 
alter  the  state  of  the  impeachments  brought  up  by  the 
commons  in  that  parliament.  "  This  report  was  taken 

'  Lorda'  Jounialf. 
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into  cOBsideratioD  next  daf  by  the  house ,  and  after  a 
debate,  which  appears  from  the.joarnals  to  have  tasted 
some  time ,  and  the  previous  qoettion  mored  and  lost,  it 
Was  resolved  to  agree  with  the  committee. ' 

This  resolution  became  for  some  years  the  acknow- 
ledged law  of  parliament.  Lord  Stafford ,  at  his  trial 
in  1680 ,  having  requested  that  his  counsel  might  be 
beard  as  to  the  point ,  whether  impeachments  could  go 
from  one  parliament  to  another,  the  house  took  no  notice 
c^tbis  question )  thoo^  they  consulted  tbe  judges  about 
another  wblt^  he  had  put ,  as  to  the  necessity  of  two 
witnesses  to  every  overt  act  of  treason*.  Lord  Danby  and 
chief  justice  Scroggs  petitioned  tbe  lords  in  the  Oxford 
parliament ,  one  to  have  the  charges  against  him  dismis* 
sed ,  tbe  other  to  be  bailed;  hut  neither  lake  the  object 
tion  of  an  intervening  dissohition  ^.  And  lord  Danby, 
after  the  dissolution  of  three  successive  parliaments  since 
that  in  which  he  was  impeached,  having  lain  for  three 
years  in  the  Tower,  when  he  applied  to  be  enlai^ed  on 
bail  by  the  court  of  King's  Bench  in  i68a  ,  was  refused 
by  the  judges ,  on  the  ground  of  their  incompetency  to 
meddle  in  a  parliamentary  impeachment ;  though  ,  if  tbe 
prosecution  were  already  at  an  end ,  he  would  have  been 
entitled  to  an  absolute  discharge.  On  Jefferies  becoming 
chief  justice  of  tbe  King's  Bench ,  Danby  was  admitted  to 
bail  *.  But  in  the  parliament  of  i685,  the  impeached 
Uirds  having  petiticmed  tbe  bouse ,  it  was  resotred ,  that 

'  Lord*'' Joiu-diIb.  Serentj'Cighl  peer*  were  pteicM. 

'Id.  4tfa  Dec.  1680. 

■  Lords'  foam.  March  14,  1681.  The  707  next  day  the  commoDS 
aent  a  mrsuge  to  demand  jadgiuent  on  the  ImpeachmCDt  against  him. 
Com.  Jow>.  i5th  March. 

'  Sboner'a  Reports.  !i.  335.  "  He  was  hailed  to  appear  ai  tlie  lords' 


n,<jr.=^-,  by  Google 


CHAP.  Xn.  —  CHARLES  tt.  —  167J-85.  iSg 
the  order  of  the  i9thofMarch,  1679,  be  reversed  and 
annulled  as  to  impeachments ;  and  they  were  coDsequently 
released  from  their  recognizances.  • 

The  Brat  of  these  two  contradictory  determinations  is 
not  certainly  free  from  thttt  reproach  which  so  often  con- 
taminates our  precedents  of  parliamentary  law,  and  renders 
an  honest  man  reluctant  to  show  them  any  greater  de- 
ference than  is^strictly  necessary.  It  passed  during  the 
violent  times  of  the  popish  plot;  and  a  contrary  resolution 
would  have  set  at  liberty  the  five  catholic  peers  committed 
to  the  Tower,  and  enabled  them  probably  to  quit  the 
kingdom  before  a  new  impeachment  could  be  preferred. 
It  must  be  acknowledged,  at  the  same  time ,  that  it  was 
borne  out ,  in  a  considerable  degree ,  by  the  terms  of  the 
order  of  1673,  which  was  liable  to  no  su^icioa  of  an- 
swering a  temporary  purpose ,  and  that  the  court  party  in 
the  house  of  lords  were  powerfnl  enough  to  have  withstood 
any  fiagrant  innovation  in  the  law  of  parliament.  As  for 
the  secftnd  resolution  ,  that  of  t685 ,  which  reversed  the 
former,  it  was  passed  in  the  very  worst  of  limes;  and ,  if 
we  may  believe  the  protest ,  signed  by  Uie  earl  of  Anglesea 
and  three  other  peers ,  with  great  precipitation  and  neglect 
of  usual  forms.  It  was  not ,  however ,  annulled  after  the 
rerolntion ;  but ,  on  the  contrary,  received  what  may 
seem  at  first  sight  a  certain  degree  of  confirmation  ,  from 
an  <wder  of  the  house  of  lords  in  1690,  on  the  petitions 
of  lords  Salivary  and  Peterborough  ,  who  had  been  nn- 
peacbed  in  the  preceding  parliament ,  to  be  discharged ; 
which  was  done  after  reading  the  resolutions  of  1679 

bar  the  £ru  daj  of  the  then  nett  parliament. "  The  catholic  loitb 
were  bailed  the  next  6ay.  Thia  pfoves  that  the  inpCMhrnetit  mm  not 
htid  to  be  at  an  ead. 
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and  i685 ,  aod  a  long  debate  tfiereoa.  But  as  a  general 
pardon  had  come  out  in  the  mean  time ,  by  wfaicb  the 
judges  held  that  the  offences  imputed  to  these  two  lords 
had  been  discharged ,  and  as  the  commons  showed  no  dis- 
position to  follow  up  their  impeachment  against  thvm  ,  no 
parliameatary  reasoning  can  perhaps  he  founded  on  this 
precedent '.  In  the  case  of  the  duke  of  Leeds ,  impeached 
by  the  commons  in  [695,  no  further  proceedings  were 
had;  but  the  lords  did  not  make  an  order  for  his  dis- 
charge from  the  accusation  till  five  years  after  three  dis- 
solutions had  intervened ,  and  grounded  it  upon  the  com- 
mons not  proceeding  with  the  impeachment.  They  did 
not,  however,  send  a  message  to  inquire  if  the  commons 
were  ready  to  proceed ,  which ,  according  to  parlia- 
mentary usage ,  would  be  required  in  case  of  a  pending 
impeachment.  The  cases  of  lords  Somers ,  Oxford,  and 
Halifax ,  were  similar  to  that  of  the  duke  of  Leeds ,  ex~ 
eept  that  so  long  a  period  did  not  intervene.  These  instan- 
ces ,  therefore ,  rather  tend  to  confirm  the  position ,  that 
impeachments  did  not  ipsa  facto  abate  by  a  dissolution , 
notwithstanding  the  reversal  of  the  order  of  1679.  In  the 
case  of  the  earl  of  Oxford ,  it  was  formally  resolved , 
in  1717  ,  that  an  impeachment  does  not  determine  by  a 
prorogation  of  parliament;  an  authority  conclusive  to 
those  who  maintain  that  no  difference  exists  in  the  law 
of  parliament  between  the  effects  of  a  prorogation  and  a 
dissolution.  But  it  is  difficult  to  make  all  men  consider 
this  satisfactory. 

■  UpoD  coniidering  the  proceediogs  in  the  bonw  of  lord*  on  this 
•nbject,  Oct.  6  and  3o,  iRyo  ,  and  eapedtlly  the  prote*t  ligned  by 
eight  peeri  on  the  latter  da;,  there  can  be  little  dotibt  that  their  release 
had  been  chiefly  groanded  on  the  act  of  grace,  and  not  on  the  aban- 
danment  of  tbe  impeachment 
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The  questioQ  came  finally  before  both  houses  of  parlia- 
meDtin  1791 ,  a  dissolutioD  haviDg  interrened  during  the 
impeachment  of  Mr.  Hastings;  an  impeachmeot  which,  far 
'  nulike  the  rapid  proceedings  of  former  ages ,  had  already 
been  for  three  years  before  the  house  of  lords,  and  seemed 
likely  to  run  on  to  an^most  interminable  length.  It  must 
bare  been  abandoned  in  despair  if  the  prosecution  had 
been  held  to  determine  by  the  tate  dissolution.  The  ge- 
neral reasonings ,  and  the  force  of  precedents  on  both 
sides  ,  were  urged  with  great  ability,  and  by  the  principal 
speakers  in  both  houses  \  the  lawyers  generally  inclining 
to  maintain  the  resolution  of  168S,  that  impeachments 
abate  hy  a  dissolution ,  hut  against  still  greater  names 
which  were  united  on  the  opposite  side.  In  the  end ,  after 
an  ample  discussion  ,  the  continuance  of  impeachments , 
in  spite  of  a  dissolution  ,  was  carried  by  very  large  ma- 
jorities ;  and  this  decision  ,  so  deliberately  taken  ,  and 
so  free  from  all  suspicion  of  partiality ,  the  majority  in 
neither  house  ,  especially  the  upper,  bearing  any  pre- 
judice towards  the  accused  person  ,  as  well  as  so  con- 
sonant to  principles  of  utility  and  constitutional  policy , 
must  for  ever  have  set  at  rest  all  dispute  upon  the  ques- 
tion. 

The  year  1678  ,  and  the  last  session  of  the  parliament 
that  had  continued  since  1661  ,  were  memorable  for  the 
great  national  delusion  of  the  popish  plot.  For  national  it 
was  undoubtedly  to  he  called ,  and  hy  no  means  confined 
to  the  whig  or  opposition  party,  either  in  or  out  of  par- 
liament, though  it  gave  them  much  temporary  strength. 
And  though  it  were  a  most  unhappy  instance  of  the  cre- 
dulity begotten  by  heated  passions  and  mistaken  reason- 
ing, yet  there  were  circumstances,  and  some  of  them 
very  singular  in  their  nature ,  which  explain  and  fiir- 
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nish  ftn  apology  for  the  public  error ,  and  whicb  it  is 
more  important  to  point  out  and  keep  in  mind ,  than 
to  inveigh ,  as  is  the  custom  in  modern  times ,  against 
the  factiousness  and  bigotry  of  our  ancestors.  For  I  am 
persuaded  ,  that  we  are  far  from  being  secure  from  si- 
milar public  delusioDS ,  whenever  ^cb  a  concurrence  of 
coincidences  and  seeming  probabilities  shall  again  arise, 
as  misled  nearly  the  whole  peo[4e  of  England  in  the  po- 
pi^  plot.  ' 

It  is  first  to  be  remembered ,  that  there  was  realty  and 
truly  a  popish  plot  in  being,  though  not  that  which 
Titus  Oates  and  hb  associates  pretended  to  reveal ,  —  not 
merely  in  the  sense  of  Hume ,  who ,  arguing  from  the 
general  spirit  of  proselytism  in  that  religion  ,  says  there 
is  a  perpetual  conspiracy  against  all  governments ,  pro- 
testant ,  Mahometan  and  pagan ,  but  one  alert,  eater- 
prising  ,  e£Fecttve  ,  in  direct  operation  against  ^e  esta- 
bUshed  protestuit  reli^oo  in  England.  In  this  plot  the 
king ,  Uie  duke  of  York ,  and  the  king  of  France  j  were 
chief  conspirators  -,  the  Romish  priests ,  nitd  especially  the 
Jesuits ,  were  eager  co-operators.  Their  machinations  and 
their  hopes,  long  suspected,  and  in  a  general  sense, 
known  ,  were  divulged  by  the  seizure  and  publication  of 
Coleman's  letters.  '*  We  have  here,  "  he  says,  in  one 
of  these ,  "  a  mighty  work  upon  our  hands,  no  less  than 
the  conversion  of  three  kingdoms ,  and  by  that  perhaps 
the  utter  subduing  of  a  pestilent  heresy  which  has  a  long 
time  domineered  over  this  noithsni  world.  There  were 


■  Biahop  Paifcer  i*  ttot  wrong  in  laying  thit  the  haiue  of  cc 
had  lo  long  accattomed  thenuelvei  to  itrange  £otioiu  about  pop«^ 
that  upon  the  firal  di»cOT«iy  of  Olto'a  plot,  they  reai^ly  believatl 
every  thing  he  said,  for  tfaey  had  long  expected  whalerer  he  declared. 
Hint.  Kii  temp.  p.  148  (of  the  tiandstion ).. 
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never  sucfa  hopes  since  the  deadi  of  our  qaeeh  Mary ,  as 
now  in  our  days.  God  has  given  us  a  prince  who  is  he- 
t^me  ( I  may  say  by  miracle  )  zealous  of  being  the  author 
and  instrument  of  so  glorious  a  work  •,  but  the  opposition 
we  are  sure  to  meet  witit<  is  also  like  to  be  great  ^  so  that 
it  imports  us  to  get  all  the  aid  and  assistance  we  can.  " 
These  letters  were  addressed  to  Father  la  Chaise  ,  con- 
fessor of  Louis  XIV ,  and  displayed  an  intimate  connexioa 
with  France  for  the  great  purpose  of  restoring  popery. 
They  came  to  light  at  the  very  period  of  Oatei's  dis- 
covery ,  and  though  not  giving  it  Inucli  real  confirmation , 
could  hardly  fail  to  make  a  powerful  impression  on  men 
unaccustomed  to  estimate  the  value  and  bearings  of  evi- 
dence. ' 

The  conspiracy  suj^iosed  to  have  been  concerted  by 
the  Jesuits  at  St.  Omers ,  and  in  which  so  many  English 
catholics  were  implicated  ,  chiefly  consisted  ,  as  is  well 
known ,  in  a  scheme  of  assassinating  the  ting.  Though  the 
obvious  falsehood  and  absurdity  of  much  that  the  wiu 
nesses  deposed  in  relation  to  thb  plot  render  it  absolutely 
incredible ,  and  fully  acquit  these  unfortunate  victims  of 
iniquity  and  prejudice  ,  it  could  not  appear  at  the  time 
an  extravagant  supposition ,  that  an  eager  intriguing 
faction  should  have  considered  the  king's  life  a  serious 
obstacle  to  their  hopes.  Thou^  as  much  attached  in 
heart  as  his  nature  would  permit  to  the  catholic  religion  , 

'PulIliM.  1014,  io35.  State Triila.Tu.  i.  KeDnet,  317.  33j.3Si. 
North*!  EsameU,  lag.  177. Ralph,  3ft6.Bamel,  i.  S55.  Scroggs  tried 
ColemaD  with  much  nideaei*  and  partialilj' ;  but  his  smnming  up  ia 
reference  to  the  bmous  pasiage  in  the  letters  U  Dot  deficient  in  acute- 
ness.  In  fact  thia  not  only  convicted  Coleman ,  bat  raised  a  general 
conviction  of  the  truth  of  a  plot— and  a  plot  there  was ,  though  not 
Oates'i. 
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he  was  evidently  oot  inclined  to  take  any  eEFectnal  mea- 
sures ill  its  favour ;  he  was  hut  one  year  older  than  his 
brother,  on  die  contingency  of  whose  succession  all  their 
hopes  rested ,  since  his  heiress  was  not  only  brought  up 
in  the  protestant  faith,  but  luiited  to  its  most  strenuous 
defender.  Nothing  could  Lave  beunnoreansiously  wished 
at  St.  Omers  than  the  death  of  Charles  -,  and  it  does  not 
seem  improbable ,  that  the  atrocious  fictions  of  Oates  may 
have  been  originally  suggested  by  some  actual  though  < 
vB^e  projects  of  assassination ,  which  he  had  heard  in 
discourse  among  the  ardent  spirits  of  that  college. 

The  popular  ferment  which  this  tale ,  however  unde- 
serving of  credit ,  excitedin  a  predisposed  multitude ,  was 
naturally  wrought  to  a  higher  pilch  by  the  very  extraordi- 
nary circumstances  of  sir  Edmondbury  Godfrey's  death. 
Even  at  this  time ,  although  we  reject  tbe  imputation 
thrown  on  thecatholics ,  and  especially  (hi  those  who  suf- 
fered death  for  that  murder,  it  seems  impossible  to  frame 
any  hypothesis  which  can  better  account  for  the  facts  that 
seem  to  he  authenticated.  That  he  was  murdered  by 
those  who  designed  to  lay  the  charge  on  the  papists  ,  and 
aggravate  the  public  fury,  may  pass  with  those  who  rely 
on  such  writers  as  Roger  North  ' ,  but  has  not  the  slightest 
corroboration  from  any  evidence ,  nor  does  it  seem  to 
have  been  suggested  by  tbe  contemporary  libellerg  of  the 
court  party.  That  he  might  have  had  ,  as  an  active  ma- 
gbtrate  ,  private  euemies ,  whose  revenge  took  away  his 
life ,  which  seems  to  be  Hume's  conjecture ,  b  hardly 
more  satisfactory^  the  enemies  of  a  magistrate  are  not 
likely  to  have  left  bis  person  unplundered,  nor  is  it 
usual  for  justices  of  peace ,  merely  on  account  of  tbe  dis- 

'  Examea,  p.  ig6. 
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ebarge  of  their  ordinary  duties ,  to  iocur  such  desperate 
teseatmeot.  That  he  fell  by  his  own  hands  was  doubtless 
die  su^estioD  of  those  who  aimed  at  discrediting  the  plot ; 
but  it  is  impossible  to  reeonoile  this  with  the  marks  of 
Tioleoce  which  are  so  positively  sworn  to  have  appev^ 
OD  his  neck  ;  and  on  a  later  inTest^Um  of  the  subject  in 
the  year  i68a,  when  thecourthadbeoome  very  powerful, 
and  a  belief  in  the  plot  had  grown  almost  a  mark  of  dis- 
loyalty, an  attempt  made  to  prove  the  self-  murder  of 
Godfrey,  in  »  triid  before  Pemberton ,  failed  altogether  ; 
and  the  result  of  the  whole  evidence  ,  on  that  occasion  , 
was  strongly  to  conGrm  the  supposition  that  he  had  pe- 
rished by  the  hands  of  assassins  '.  His  death  remains  at 
ihii  moment  a  problem  ,  for  which  no  tolerably  satisfac- 
tory solution  can  be  ofifered.  But  at  the  time- it  was  a  very. 
natural  presumption  to  connect  it  with  Uie  plot ,  wherein 
he  had  not  only  taken  the  deposition  of  Oates ,  a  circum- 
stance not  in  itself  highly  important ,  but  was  supposed 
h)  have  received  the  confidential  communications  of 
Coleman.  * 

'  B.  T.  F«rw«I]  and  othxn.  State  Triali,  viii.  i36i.  The;  were  in- 
dicted for  pablisfaing  loiDe  letter!  to  proTe  tb«l  Godfrey  had  killed 
biroadf.  They  defended  themMWe*  by  calling  iritoeaaea  to  prore  the 
tTDth  of  the  fiict,  which,  though  inacMC  of  libel,  Pembertoo  allowed. 
Bat  their  own  wilneiaei  proved  that  Godfrey's  body  bad  all  the  ap. 
peu-ance  of  being  Mrugled. 

The  IUiii»D  cathoUca  gave  oat,  at  the  time  of  Godfreyk'a  death', 
that  be  had  killed  himielf,  andhnrt  tbekown  cauie  by  fooliab  Ilea. 
North's  Examen,,  p.  100. 

■  It  wM  depoaed  by  a  reapectable  witnei* ,  that  Godfrey  mtntained 
appreheniiotii  on  account  of  what  be  bad  done  as  to  the  plot,  and 
had  said,  "  On  my  conicience,  1  beliete  1  shall  be  thefint  martyr- " 
State  Tnals,  vii.  16S.  TheK  tittle  additional  drcanMtances,  which 
are  aappreMed  by  later  hittorians ,  who  apeak  of  the  plot  as  unfit  to 
mpQ*^  on  any  but  the  most  bigoted  ftnatica,  contributed   to  make 
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Another  circomslaDce ,  much  calculated  to  persuade  op- 
dinary  miuds  of  the  truth  of  the  plot ,  was  the  trial  of  Read- 
iDg ,  a  Romish  attorney,  for  tampering  with  the  witnesses 
against  the  accused  catholic  peers ,  in  order  to  make  them 
keep  out  of  the  way  '.  As  such  claadestioe  dealing  with 
witnesses  creates  a  strong  ,  and  perhaps  with  some  ,  too 
strong  a  presumption  of  guilt,  where  justice  is  sure  to  be 
uprightly  adminislered  ,  men  did  not  make  a  fair  distinc- 
tion as  to  times ,  when  the  violence  of  the  court  and  jury 
gare  no  reasonahle  hope  of  escape  *,  and  when  the  most 
innocent  party  would  much  rather  procure  the  ahsence 
of  a  perjured  witness,  than  trust  to  the  chance  of  dis- 
fH-oring  his  testimony. 

There  was,  indeed ,  good  reason  to  distrust  the  course 
of  justice.  Never  were  our  tribunals  so  disgraced  by  the- 
brutal  manners  and  iniquitous  partiality  of  the  bench  , 
as  in  the  latter  years  of  this  reign.  The  State  Trials ,  none 
of  which  appear  to  have  been  published  by  the  prisoners'' 
friends ,  bear  abundant  testimony  to  the  turpitude  of  the 
judges.  They  explained  away  and  softened  the  palpable 
contradictions  of  witnesses  for  the  crown  ,  insulted  and 
threatened  those  of  the  accused ,  checked  all  cross-exa- 
mination ,  assumed  the  truth  of  the  charge  throughout 
the  whole  of  every  trial '.  One  Whitbread  ,  a  Jesuit , 

Dp  a  body  of  prainniptiTe  and  posidTe  eridence ,  froin  which  hnrna* 
bdief  i«  T*te}j  widiheld. 

It  i>  rernaikible,  that  the  ipost  acote  and  diligent  hiiloriaD  we- 
po«uu  for  thoae  times,  Ralph  ,  does  not  in  the  alightest  degree  pre- 
tend to  tcconnt  for  Godfrey'*  death ;  thongh  in  hia  general  reflectioiu 
on  (he  plot,  p.  555,  he  reliei  too  much  od  the  auertioni  of  Nortb 
and  L'Eslrange. 

■  State  Trial*,  tii.  aSg.  Nordi'i  Exanuai ,  340. 

*  State  Triali,T0l.  vii.  pauim.  On  the  trial  of  Green,  Berry,  and 
Wl,  for  Godfrey's  murder,  part  of  the  story  (ta  the  proieCDtio* 
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hKTiDg  been  indicted  wiitfa  sefjeral  others ,  uid  the  evi- 
deoce  not  being  sufGcient ,  Scroggs  discharged  the  jury 
of  bim  ,  but  ordered  him  to  be  kept  in  custody  till  more 
proof  might  come  in.  He  was  accordingly  indicted  again 
for  the  same  thence.  On  bis  pleading  that  he  bad  been 
idready  tried ,  Scroggs  and  North  had  the  effrontery  to 
deny  that  be  bad  been  ever  put  in  jeopardy,  though  the 
witnesses  for  the  crown  had  been  fuHy  heard  ,  before 
the  jnry  were  most  irregularly  and  illegally  discharged  of 
him  00  the  former  trial.  North  said  be  had  often  known 
k  done  ,  and  it  was  the  common  course  of  law.  In  th^ 
coarse  of  this  proceeding ,  Bedloe ,  who  had  deposed 
nothing  explicit  against  the  prisons-  on  the  former  trial', 
accounted  for  this   by  saying,  it  was  not  then  coDve- 

wa»,  tliat  the  body  was  broaght  to  Bill't  lodgiiigf  od  lk«  Stlaidtft 
and  rematnad  there  till  MoikIi]'.  The  priMtoer  called  witoeuM  who 
'  lodged  In  the  ume  hooM,  (o  prove  that  it  could  not  have  bceo  theie 
without  their  knowledge.  Wild,  one  of  the  jtidgei,  aMnmlng,  as 
utaal,  the  truth  of  ifae  slorj  »i  beyond  controversy,  said  it  wai  Tery 
nispiciotu  that  they  ahould  see  or  hear  nothing  of  it;  and  aoothFr, 
Dolben  ,  told  them  it  wag  well  they  were  not  indicted.  Id.  igg.  JoBe>, 
inniiiuiig  up  the  eTidance  on  or  Thomas  Gaacoigae's  (rial  at  Yor^ 
(an  aged  catholic  gendeman ,  most  improbably  accused  of  acceasion  to 
the  plot  ),  saya  to  the  jury  ;  "  Gentlemen,  you  have  the  king's  wit- 
ness on  his  oath;  he  that  Ifitifies  against  him  is  barely  on  his  word, 
and  he  is  a  papist; "  id.  loig  :  thus  deriving  an  argument  from  an 
■Di([Qiloiis  rote  which  ,  at  that  time ,  prevailed  in  onr  law ,  of  refasing 
to  hear  the  prisoner's  witnesses  upon  oadi.  GaicoigDe ,  however ,  was 


It  would  ewell  this  note  to  an  unwairantsble  leDgtb^  w 
tract  so  much  of  the  trials  as  njight  fuUy  exhibit  all  (be  J 
gross  partiality  in  the  condnct  of  the  jndges.  I  must ,  therefore ,  refer 
By  readers  to  the  vidmne  itsdf ,  a  standing  miHaament  of  the  necessity 
«f  the  revolotioD  ,  not  only  ai  it  rendered  the  Judges  ind^wndent  of 
the  crown ,  hnt  as  it  broaght  forward  diose  jH'inciples  of  equal  and 
iodifteretii  justice,  which  cannCTer  bt  expected  to  floariab  but  under 
-the  ihadotr  of  liberty. 
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nient ;  aa  answer  with  which  the  court  and  jury  were 
content.  ' 

It  is  remarkable ,  that  although  the  king  might  be 
justly  'surmised  to  give  little  credence  to  the  pretended 
plot ,  and  the  duke  of  York  was  manifestly  affected  in 
his  interests  by  the  heats  it  excited ,  yet  the  judges  most 
subserTient  to  the  court ,  Scrof^ ,  North ,  Jones ,  weal 
with  all  violence'into  the  popular  cry ,  till  the  witnesses 
beginning  to  attack  the  queen ,  and  to  menace  the  duke , 
they  found  it  was  time  to  rein  in  ,  as  far  as  they  could , 
the  passions  tbey  had  instigated'.  Pemberton,  a  more 
honest  man  in  political  matters ,  showed  a  remarkable 
intemperance  and  unfairness  in  all  triab  relating  to 
popery.  Even  in  that  of  lord  Stafford  in  1680,  the  last, 
and  perhaps  the  worst  proceeding  under  this  delusion , 
though  the  court  had  a  standing  majority  in  the  bouse 
of  lords,  he  was  convicted  by  fifty-five  peers  against 
tbirty-one ;  the  earl  of  Nottingham ,  lord  chancellor,  the 
duke  of  Lauderdale ,  and  several  others  of  the  adminis- 
tration voting  him  guilty ,  while  he  was  acquitted  by 
the  honest  Hollis  and  the  acute  Halifax^  So  far  was  the 

'  State  Trtals ,  119.  3iS.  344. 

*  Roger  North ,  irbose  long  account  of  the  popish  plot  is ,  as  onul 
-with  him,  a  medley  of  tmth  and  lies,  acDteuMs  anil  alxurditj,  i«< 
pments  his  brodier,  the  chief  juatice ,  as  perfectly  immaculate  in  the 
midit  of  thii  degradalion  of  the  bench.  The  State  Triab,  however, 
show  that  he  wai  as  partial  and  nnjaat  towards  the  prisoneri  as  any 
of  the  rest,  till  the  government  thought  it  necessary  to  interfere.  The 
moment  when  the  JD<lge«  -veered  round,  was  on  ike  trial  ofsirGeorgc 
Wakeman,  physician  to  the  queen.  Scroggs,  who  had. been  in- 
Einionsly  partial  against  tk«  pnsoners  npOD  every  fomwr  occasion,  ' 
now  treated  Gates  and  Bedloeas  th^  deserved,  though  to  the  aggnt- 
vatioD  of  his  ovm  disgrace.  State  Trials ,  vii.  619—686. 

'Sute  Trials,  i55i.  Pari.  Hist.  1119.  SufFord,  though  not  ■  man 
of  nincb  ability,  had  rendered  himself  obnoxious  as  a  prominent  op- 
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belief  in  the  popish  plot ,  or  the  eagerness  in  hunting  its 
Tictims  to  death ,  from  being  confined  to  the  whig  faction , 
as  some  writers  have  been  willing  to  insinuate.  None  had 
more  contributed  to  rouse  the  national  out-cry  against 
the  accused ,  and  create  a  firm  persuasion  of  the  reality 
of  the  plot ,  than  the  clei^  in  their  sermons ,  even  the 
most  respectaUe  of  their  order ,  Sancroft ,  Sharp ,  Bar- 
low ,  Burnet ,  Tillotson ,  Stillingfleet ;  inferring  its  truth 
from  Godfrey's  murder ,  or  Coleman's  letters ;  calling  for 
the  severest  laws  against  catholics ,  and  imputing  to  them 
the  fire  of  London ,  nay  even  the  death  of  Charles  I. ' 

Though  the  duke  of  York  was  not  charged  with  parti- 
cipation in  the  darkest  schemes  of  the  popish  conspira- 
tors ,  it  was  evident  that  his  succession  was  the  great  aim 
of  their  endeavours ,  and  evident  also  that  he  bad  been 
engaged  in  the  more  real  and  undeniable  intrigues  of 
Coleman.  His  accession  to  the  throne ,  long  viewed  with 
just  apprehension ,  now  seemed  to  threaten  such  perils  to 

poser  of  dl  meararei  ioteaded  (o  check  the  growth  of  poperf.  Hi* 
name  appears  conatantly  in  protests  apon  sack  oec«iioQ«;  as  for  m- 
■tance,  March  3,  167S,  against  the  bill  for  raiuog  money  (bt-  a  French 
irar.  Beresfay  praises  hi>  defence  very  highly ,  p.  loS.  The  doke  of 
York,  on  the  contrary  ,  or  hts  biographer,  observes  :  "  Those  who 
wished  lord  Stafford  well  were  of  opinion ,  diat  had  he  managed  the 
advaatages  which  were  giTen  him  with  dexteri^ ,  be  woold  haie 
made  the  greatest  part  of  his  judges  aibamed  to  condemn  him;  hot 
it  wai  his  misfortone  to  play  bis  game  worst  when  he  bad  the  best 
cards."  P.  637. 

'  I  take  this  from  extracts  out  of  those  sermons ,  contained  in  a 
Roman  caibolic  pamphlet  printed  in  16S7,  and  entitled  Good  Advice 
to  the  Pnlpits.  The  protestant  divines  did  tbeir  caase  no  good  by  mis' 
representation  of  their  adversaries,  and  by  their  propensity  to  rude- 
ness and  scnrrility.  The  former  laull,  indeed,  existed  in  a  mach  greater 
degree  on  the  opposite  aide,  but  by  no  means  the  latter.  See  also  ■ 
treatite  by  Bariow,  published  in  1679,  entitled  Popish  Principles  per- 
nicious to  Protestant  Princes, 
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every  part  of  the  coostitutioD ,  as  ought  not  sufnnely  to 
be  wailed  for ,  if  any  means  could  be  devised  to  obviate 
them,  "niis  gave  rise  to  the  bold  measare  of  the  exclu^on 
hill ,  too  bold  indeed  for  the  spirit  of  the  country ,  and 
the  rock  on  which  English  liberty  was  nearly  shipwrecked. 
In  the  long  parliament ,  full  as  it  was  of  pensioners  and 
creatures  of  court  influence ,  nothing  so  vigorous  would 
have  been  successful.  Even  in  the  hill  which  excluded 
catholic  peers  from  sitting  in  the  house  of  lords ,  a  pro- 
viso ,  passed  by  a  majority  of  two  voices ,  exempting  the 
duke  of  York  from  its  operation ,  having  been  sent  down 
from  the  other  house ' .  But  the  zeal  they  showed  against 
Danby  induced  the  king  to  put  an  end  to  this  parliament 
of  seventeen  years  duration ;  an  event  long  ardently  de> 
sired  by  the  popular  party ,  who  foresaw  their  ascendancy 
in  the  new  elections  *.  The  next  bouse  of  commons ,  acr 
cordingly,  came  together  with  an  ardour  not  yet  quenched 

■  Pari.  Hilt.  lo^o- 

*  See  Hirvdl's  "  Seasonable  Argomeiit  to  pemude  all  the  grand 
JnriM  in  England  to  petiiion  for  ■  uew  Parliament.  "  He  gives  tct^ 
bad  characters  of  the  priacipal  member*  on  the  court  ode;  Int  «e 
cannot  take  for  granted  all  that  eomea  from  so  oBKnipnloni  a  litteller. 
Sir  Harbottle  Grimstone  had  Gnt  ihroirn  ont,  in  the  setaioa  of  iS^S, 
that  a  sTandJDg  parliament  iras  as  great  a  grievance  as  ■  ttavding 
army,  tad  that  an  applicationonghttobemade  to  the  king  far  a  disto- 
IntioD.  This  was  nol  seconded,  and  met  with  mubh  disapjwobatioB 
from  both  sides  of  (he  bonse.  Pari.  Hist.  'vii.  64.  Bat  the  Kofaauj 
party,  in  two  years'  time,  had  changed  their  tiewa,  and  were  become 
eager  tot  a  ditsolntion.  An  address  to  that  effect  iras  movAd  in  the 
house  of  lords,  and  lost  bj  only  two  voices,  the  dake  of  YoA 
voting  for  it.  Id.  goo.  This  is  explained  by  a  passage  in  Coleman^ 
Letters,  where  that  intriguer  expresses  his  desire  to  see  pariiameni 
dissolved,  in  the  hope  that  another  wonld  be  more  fsTonrable  to  the 

toleration  of  catholics.  This  must  mean  that  the  dissenters  might  gain 
an   advantage  over  (he  rigorous  chnrch  of  England  men,  and  be 

induced  10  come  into  a  general  indulgence. 
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by  corruption ;  and  after  rermog  the  impeacfamentg  com- 
menced  by  their  predecessors,  and  carryiog  a  measure 
long  in  agitation ,  a  test '  which  shut  the  catholic  peen 

■  Thii  leit,  3o  Car.  II.  *Ut.  9.  is  tke  declaration  inlucribed  bj 
members  of  both  honsea  of  parliameDt  on  taking  their  leata,  that 
there  ii  no  transubstanti'ation  of  the  elements  in  the  Lord's  aupper; 
and  that  the  inTocation  of  taints,  as  practised  in  the  chnrcli  of  Home, 
is  idolatroai.  The  oath  of  snpremacj  was  alreadj  taken  by  the  com- 
mons, thoogh  not  by  the  lords;  and  it  is  a  great  mistake  to  imagine 
that  catholics  were  legally  capable  of  sitting  in  the  lovrer  house  before 
the  act  of  1679.  Bat  it  had  been  the  aim  of  the  long  parliament  in 
]6j9  to  exclude  them  from  the  honse  of  lords;  and  this  was  of  course 
rerived  with  greater  eagerness,  as  the  danger  from  their  influenoe 
grew  more  apparent.  A  hill  for  this  purpose  passed  the  commons 
in  1675,  but  was  thrown  ont  by  the  peers.  Journals,  May  i^t  Not.  8. 
It  was  broDght  in  again  in  the  spring  of  1678.  Pari.  Hist.  990.  In 
the  sntumn  of  the  same  year  it  was  renewed ,  wben  the  lords  agreed 
to  the  oath  of  supremacy,  hat  oDiilted  the  declaration  against  tran- 
anhslantialiou ,  so  far  as  thrir  own  hoase  was  affected  by  it-  LordTs 
JooRials,  Not.  10,  1678.  They  also  excepted  the  duke  of  York  from 
the  operadon  of  the  bill,  whidi  exception  was  carried  in  the  camm<ms 
by  two  Toices.  Pari.  Hist.  to4o.  The  dnke  of  York  and  seven  more 
lords  protested. 

The  Tiolence  of  those  times  on  all  sides  will  accoimt  for  this  theo- 
logical declaration ,  but  it  is  more  difficnlt  to  justify  its  retention  at 
present.  Wfaaterer  influence  a  belief  in  the  pope's  supremacy  may 
exercice  upon  men's  politics,  it  is  bard  to  see  how  the  doctrine  of 
transubstai^ation  can  directly  sfibct  them ;  and  snf«ly  he  who  re- 
noimces  the  former  cannot  be  Tery  dangerons  on  accoiml  of  his 
adherence  to  tlie  latter.  Nor  is  it  less  extraordiaary  to  demand  frott 
many  of  those  who  usually  compose  a  house  of  ctMnmons,  the  assertion 
that  the  practice  of  the  chnrch  of  Rome  in  the  iuTocation  of  saints 
is  idolatrous;  since,  eTcn  on  the  hypothesis  ibat  a  country  gen- 
tleman has  a  clear  notion  of  what  is  meant  by  idolatry,  be  it,  in 
many  cases,  wholly  out  of  the  way  of  knowing  what  the  chnrch 
of  Rome,  or  any  of  its  members,  beUere  or  practise.  The  tnirocation 
of  saints,  as  beld  and  expUined  by  that  chtirch  in  the  conncil  of 
Trent,  isanrely  not  idolatrons,  with  whatercr  error  it  may  be  charged ; 
but  the  practice  at  least  of  tmeducated  Roman  catholics  seems  tiJSy 
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out  of  parliament ,  went  upon  the  exclusion  bill.  Thur 
dissolution  put  a  stop  to  this ,  and  in  the  next  parliament 
the  lords  rejected  it. ' 

The  right  of  excluding  an  unworthy  heir  from  the 
succession  was  supported  not  only  by  the  plain  and  fun- 
damental principles  of  civil  society ,  which  establish  the 
interest  of  the  people  to  be  the  paramount  object  of  po- 
litical institutions ,  but  by  those  of  the  Englbh  constitu- 
tion. It  had  always  been  the  better  opinion  among  lawyers, 
that  the  reigning  king  with  consent  of  parliament  was 
competent  to  make  any  changes  in  the  inheritance  of 
the  crown ;  and  (his ,  besides  the  acts  passed  under 
Henry  VIII  empowering  him  to  name  his  successor ,  was 
expressly  enacted ,  with  heavy  penalties  against  such  as 
should  contradict  it,  in  the  thirteenth  year  of  Elizabeth. 
The  contrary  doctrine  indeed,  if  pressed  to  its  legitimate 
consequences ,  would  have  shaken  all  (he  statutes  that 
limit  the  prerogative;  since,  if  the  analt^  of  entails  in 
private  inheritances  were  to  be  resorted  to ,  and  the  exist- 
ing legislature  should  be  supposed  incompetent  to  alter 
the  line  of  succession,  they  could  as  little  impair,  as 
they  could  alienate,  the  indefeasible  rights  of  the  heir ; 

to  jmiti^  the  decUraiioD ,  anderataoding  it  to  refer  to  certain  niper- 
Mitians,  coDntenanced ,  or  not  eradicBted,  by  their  cler^*-  I  have 
■ometimeB  thoaght  that  the  legislitor  of  ■  great  Dalian  sets  off  oddly 
^>  solemnly  profeuing  theological  poxitions  about  which  be  knom 
Dolking,  and  swearing  to  the  possesaion  of  []tx>perly  which  he  doei 
,    Dot  enjoy. 

'  The  aecond  reading  of  the  exclaaion  bill  nai  carried.  Hay  si , 
1679,  by  107  to  138.  The  debate*  are  in  Parlianieatary  Hiaiory, 
I  iiS,  et  pa«t.  In  the  next  parliament  it  was  carried  TT'thout  a  di.. 
viuon.  Sir  Leoline  Jenkins  alone  seems  to  hMvfi  taken  the  high 
groiiDd ,  that  "  parliament  cannot  disinberit  the  heir  of  ibe  crown  ; 
and  that  if  such  an  act  ibonU  pass,  it  would  be  invalid  in  itidf.'" 


■hyGtJO^If 


CHAP.  XII.  —  CHARLES  II.  —  iB-ji-iS.  ^^^ 
nor  could  he  be  bound  by  restrictions  to  which  he  bad 
never  given  his  assent.  It  seemed  strange  to  maintain , 
that  the  parliament  could  reduce  a  king  of  England  to  the 
condition  of  a  doge  of  Venice ,  by  shackling  and  taking 
away  his  authority,  and  yet  could  not  divest  him  of  a 
title  which  they  coxtld  render  little  better  thab  a  mockery. 
Those  accordingly  who  disputed  the  legislative  omnipo- 
tence of  parliament  did  not  hesitate  to  assert  that  statutes 
infringing  on  the  prerogative  were  null  of  themselves. 
With  the  court  lawyers  conspired  the  clergy,  who  pre- 
tended these  matters  of  high  policy  and  constitutional  law 
to  be  within  their  province ,  and ,  with  hardly  an  excep- 
tion ,  took  a  zealous  part  against  the  exclu^on.  It  was 
indeed  a  measure  repugnant  to  the  common,  prejudices 
of  mankind  ^  who ,  without  entering  on  the  abstract  com- 
petency of  parliament,  are  naturally  accustomed ,  in  an 
hereditary  monarchy,  to  consider  the  next  heir  as  pos- 
sessed of  a  right ,  which ,  except  through  necessity ,  or 
notorious  criminality ,  cannot  be  justly  divested.  The 
mere  profession  of  a  reUgion  different  from  the  esta- 
blished does  not  seem,  abstractedly  considered,  an  ade- 
quate ground  for  unsettling  the  regular  order  of  inhe- 
ritance. Yet  such  was  the  narrow  bigotry  of  the  sixteenth 
and  seventeenth  centuries ,  which  died  away  almost  en- 
tirely among  protestants  in  the  next ,  that  even  the  trifling 
dififerences  between  Lutherans  and  Calvinists  had  fre- 
quently led  to  alternate  persecutions  in  the  German  states, 
as  a  prince  of  one  or  the  other  denomination  happened 
to  assume  the  government.  And  the  Romish  religion ,  in 
particular ,  was ,  in  that  age ,  of  so  restless  and  malignant 
a  character,  that  unless  the  power  of  the  crown  should 
be  far  more  strictly  limited  than  had  hitherto  been  the 
case ,  there  must  be  a  very  serious  danger  from  any  so- 
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vereign  of  that  faith ;  and  the  letters  of  Coleman ,  as  well 
as  other  evidences ,  ma^  it  manifest,  that  the  duke  of 
York  was  engaged  in  a  scheme  of  general  conversion , 
which ,  from  his  arbitrary  temper ,  and  the  impossihility 
of  succeeding  by  fair  means ,  it  was  just  to  apprehend , 
must  inTolve  the  subTersion  of  all  civil  liberty.  Still  this 
was  not  distinctly  perceived  by  persons  at  a  distance  from 
the  scene,  imbued,  as.most  of  the  gentry  were,  with  the 
principles  of  the  old  cavaliers,  and  thosewhich  the  church 
had  inculcated.  The  king,  thou^  hated  by  the  dissenters , 
retained  the  affections  of  that  party,  who  forgave  the 
vices  they  deplored  to  his  father's  memory ,  and  his  per- 
sonal aSability.  It  appeared  harsh  and  disloyal  to  force 
his  consent  to  liie  exclusion  of  a  brother,  in  whom  he 
saw  no  crime ,  and  to  avoid  which  he  offered  every  pos- 
sible expedient ' .  There  will  always  be  found  in  the  people 
of  England  a  strong  unwillingness  to  force  the  reluctance 
of  their  sovereign  —  a  latent  feeling ,  of  which  parties , 
in  the  heat  of  their  triumphs ,  are  seldom  aware ,  because 
it  does  not  display  itself  until  the  moment  of  re-action. 
And  although ,  in  the  less  settled  times  before  the  revo- 
lution ,  tbb  personal  loyalty  was  highly  dangerous ,  and 
may  still ,  no  doubt ,  sometimes  break  out  so  as  to  frus- 
trate objects  of  high  import  to  the  public  weal ,  it  is  on 
the  whole  a  salutary  temper  for  the  conservation  of  the 
monarchy,  which  may  require  such  a  barrier  against  the 
encroachments  of  factions ,  and  the  fervid  passions  of  the 
multitude. 

'  '^hile  the  excliuioa  bill  was  pauing  (he  coauDoiu,  the  kinj 
took  the  pains  to  gpeak  himself  to  slmosl  eveiy  lurd,  to  dissoade 
him  ftom  asaenting  to  it  when  it  Bhonld  come  up,  telling  them  *t 
the  same  time,  let  what  would  happen,  he  would  nerer  infTer  such 
*  vilUinoai  bill  to  pawi.  Life  of  James,  553. 
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The  bill  of  exclusioa  was  drawn  with  as  much  regard 
to  the  inheritance  of  the  duke  of  York's  daughters  as  they 
could  reasonably  demand,  or  as  any  lawyer  engaged  for 
them  could  have  shown  ;  though  something  di£Fereut 
seems  to  be  inunoated  by  Burnet.  It  provided  that  the 
imperial  crown  of  England  shoutJ  descend  to  and  be  en- 
joyed by  such  person  or  persons  successively  during  the 
life  of  the  duke  of  York ,  as  should  have  inberiled  or 
enjoyed  the  same,  in  case  he  were  naturally  dead.  If 
the  princess  of  Orange  was  not  expressly  named ,  which , 
the  bishop  tells  us,  gave  a  jealousy,  as  though  it  were 
intended  to  keep  that  matter  still  undetermined ,  this  si- 
lence was  evidently  justified  by  the  possible  contingency 
of  the  birth  of  a  son  to  the  duke ,  whose  right  there  was 
no  intention  in  the  framers  of  the  bill  to  defeat.  But  a 
large  part  of  the  opposition  had  nafortunately  other 
objects  in  view.  It  bad  been  the  great  error  of  those  who 
withstood  the  arbitrary  counsels  of  Charles  II  to  have 
admitted  into  their. closest  confidence,  and  in  a  consi- 
derable degree  to  the  management  of  their  party ,  a  man 
so  destitute  of  all  honest  principle  as  the  earl  of  Shaftes- 
bury. Under  his  contaminating  influence,  their  passions 
became  more  untractable,  their  connexions  more  seditious 
and  democratical ,  their  schemes  more  revolutionary,  and 
they  broke  away  more  and  more  from  the  line  of  national- 
opinion,  till  a  fatal  re-action  involved  themselves  in  ruin, 
and  exposed  the  cause  of  public  liberty  to  its  most  immi- 
nent peril.  The  countenance  and  support  of  Shaftesbury 
brought  forward  that  unconstitutional  and  most  impolitic 
scheme  of  the  duke  of  Monmouth's  succession.  There 
could  hardly  be  a  greater  insult  10  a  nation  used  to  res- 
pect its  hereditary  line  of  kings ,  than  to  set  up  the  bas- 
tard of  a  prostitute ,  without  the  least  pretence  of  personal 
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excellence  or  public  services ,  against  a  princess  of  known 
virtue  and  attachment  to  the  proteslant  religion.  And  the 
efErontery  of  this  attempt  was  aggravated  by  the  lihels 
eagerly  circulated  to  dupe  the  credulous  populace  into  a 
belief  of  Monmouth's  legitimacy.  The  weak  young  man , 
lured  on  to  destruction  by  the  arts  of  intriguers  and  the 
applause  of  the  multitude,  gave  jast  offence  to  soher- 
minded  patriots ,  who  knew  where  the  true  hopes  of  pub- 
lic liberty  were  anchored ,  by  a  kind  of  triumphal  pro- 
cession through  parts  of  the  coitntry ,  and  by  other  indi- 
cations of  a  presumptuous  ambition.  ' 

'  Kalph,  p.  498.  The  atrocioDE  libel ,  entitled  "  Ab  Aj^>eal  from  ' 
ibe  CoDoliy  to  tlie  City,  "  publiihed  in  1G79,  and  usoally  iscribed 
(o  Ferguion  (though  raid  in  Biogr.  Brit.  art.  L'EarBiHOE,  to  be 
written  by  Chlrlei  Blount),  nas  almust  snEBcient  of  il*elf  to  «xciue 
the  return  of  public  opinion  tonardt  ^e  throne.  State  Tracts,  temp. 
Car.  II.;  Ri^b ,  i.  476;  Pari.  Hist.  ir.  Appendix.  Tbe  kbg  i« 
perumatly  itmck  at  in  tbi>  tract  with  the  utmost  fury  :  the  queen  is 
called  Agrippina,  in  allnsion  to  the  infamoua  charge!  of  Oates; 
HoQmoDih  is  held  up  »  the  hope  of  the  conutry.  "  He  wilt  stand 
hy  you,  therefore  you  ought  to  stand  by  him.  He  who  hath  the 
worst  tille  always  makes  the  best  ting.  "  One  Harris  was  tried  fop 
publishing  this  pamphlet.  The  jury  at  first  fonnd  bim  gnilty,  of 
selhng;  an  equiTOcal  verdict,  hy  which  they  probably  meant  to  deny, 
or  at  least  to  disclaim ,  any  assertion  of  the  libellous  character  of  the 
publication.  But  Scroggs  telling  them  it  was  their  province  to  say 
guilty  or  not  gniliy,  they  returned  a  verdict  of  guilty.  State  Tnala, 
»ii.  9»5. 

Another  arrow  dipped  in  the  same  poison  was  a  "  Letter  to  ft 
Person  of  Honour  concerning  tbe  Black  Box.  "  Somers'  Tracts,  viii. 
189.  The  story  of  a  contract  of  marriage  between  the  king  and  Mri. 
Waters,  Monmouth's  mother,  concealed  in  a  hlack  box,  had  lately 
been  current,  and  the  former  bad  taken  pains  to  expose  it*  faUehocK;! 
by  a  public  examination  of  the  geqlleman  whose  name  bad  been 
made  use  of.  This  arlful  tract  is  intended  to  keep  up  the  belief  of 
Monmouth's  legitimacy,  and  even  to  graft  in  on  tbe  nndeniaUe  falae- 
bood  of  that  tale ,  as  if  it  bad  been  purposely  fabricated  to  delude  the 
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If  any  apology  can  be  made  for  the  encouragement 
given  by  some  of  the  whig  party,  for  it  was  by  no  means 
general,  to  the  pretensions  of  Monmouth,  it  must  be 
found  in  their  knowledge  of  the  king's  affection  for  him , 
which  furnished  a  hope  that  he  might  more  easily  be 
brought  into  the  exclusion  of  his  brother  for  the  sake  of  - 
80  beloved  a  child ,  than  for  the  prince  of  Orange.  And 
doubtless  there  was  a  period  when  Charles's  acquiescence 
in  the  exclusion  did  not  appear  so  >inaltaiiiable ,  as  from 
his  subsequent  line  of  behaviour  we  are  Apt  to  consider  it. 
It  appears  from  the  recently  published  life  of  James ,  that 
in  the  autumn  of  1680  the  emharras^nent  of  the  king's 
situation ,  and  the  influence  of  the  duchess  of  Portsmouth, 
who  had  gone  over  to  the  exclusionists ,  made  him  seriously 
deliberate  on  abandoning  his  brother '.  Whether  from  na- 

people  by  setting  ihem  on  a  irrong  scent.  S«e  also  uioiher  libel  of 
the  tame  class,  p.  197. 

Though  Monmojth's  illegitiniEicy  is  pa«t  all  question ,  it  has  been 
observed  by  Harris,  that  ihe  princess  uf  Orange,  in  writing  to  her 
brother  about  Mrs.  Waters,  in  i655,  tirice  names  faei'  as  his  wife. 
Thurloe.i.  ^65 ,  quoted  In  Harris's  Liiest  iv.  1G8.  But  ihcugh  ihia 
was  a  scandalous  indecency  on-  licr  part,  it  proves  no  more  than 
tLat  Charles,  like  oilier  young  men,  in  the  beat  of  passion,  waaroolisb 
^noagtt  to  give  that  appellation  to  bis  mistress;  and  ihdt  his  slsler 
hnnioDred  him  in  it. 

Sidney  mentions  a  strange  piece  of  Moamouth't  presumption.  , 
When  he  went  to  dine  with  the  ciiy  in  October,  1(180,  it  was 
remarked  that  the  har,  by  which  the  heralds  dcoote  illegitimacy, 
had  been  taken  off  the  royal  arms  on  his  coach.  Leileri  to  5b- 
ville,  p.  S4- 

'  Life  of  James,  S91,  etpost.  Compare  Dalrytnple,  p.  i65,  et  post. 
Baiillon  was  evidently  of  opinion  that  the  king  wonld  Ihially  abandon 
bis  brother.  Sunderland  joined  the  duch(!ss  of  Portsinoulh,  and  was 
one  of  the  thirty  peers  who  voted  for  the  bill  in  November,  1680. 
James  charges  Godotpbin  also  with  deserting  him,  p.  6i5.  But  his 
name  does  not  appear  in  the  protest  signed  by  twenty-five  peers 
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taral  instability  of  judgment ,  from  the  steady  adherence 
of  France  to  the  dukeof  York,  or  from  observing  the  great 
strength  of  the  tory  party  in  the  house  of  lords ,  where 
the  hill  was  rejected  hy  a  majority  of  63  to  3o ,  he  soon 
returned  to  his  former  disposition.  It  was  long  ,  however, 
before  he  treated  James  with  perfect  cordiality.  Conscious 
of  his  own  insincerity  in  religion ,  which  the  duke's  bold 
avowal  of  an  obnoxious  creed  seemed  to  reproach ,  he  was 
provoked  al  bearing  so  much  of  the  odium ,  and  incurring 
so  many  of  the  difficulties ,  which  attended  a  profession 
that  he  had  not  ventured  to  make.  He  told  Hyde  before 
the  dissolution  of  the  parliament  of  1680 ,  that  it  would 
not  be  in  his  power  to  protect  his  brother  any  longer,  if 
he  did  not  conform  and  go  to  church  '.  Hyde  himself, 
and  ^e  duke's  other  friends ,  had  never  ceased  to  urge 
him  on  this  subject.  Their  importunity  was  renewed  by 
the  king's  order,  even  after  the  dissolution  of  the  Oxford 
parliament ,  and  it  seems  to  have  been  the  firm  persuasion 
of  most  about. the  court  that  he  could  only  be  preserved 
hy  conformity  to  the  protestant  religion.  He  justly  ap- 
prehended the  consequences  of  a  refusal ;  but  inflexibly 
conscientious  on  this  point ,  he  braved  whatever  might 
arise  from  the  timidity  or  disaffection  of  the  ministers 
and  the  selfish  fickleness  of  tfae  king. 

In  the  apprehensions  excited  by  the  king's  unsteadiness, 
and  the  defection  of  the  duchess  of  Portsmouth ,  he  deemed 
his  fortunes  so  much  in  jeopardy,  as  to  have  resolved  on 
exciting  a  civil  war,  rather  than  yield  to  the  exclusion. 
.  He  had  already  told  Barilloa  that  the  royal  authority  could 

thaogh  tiiat  of'  the  privy  seal ,  lord  Anglesey ,  Hoes.  The  duchess  of 
Fortsmonth  sat  near  the  commoDS  st  Stafford's  trial,  "  dispensing 
her  sneetmeBts  and  gracious  looks  amoiig  them.  "  P.  638, 
'  Ijfe  of  James,  p.  6Sj. 
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be  re-cstabliahed  by  no  other  means'.  The  episcopd  party 
in  Scotland  had  gone  euch  lengths  that  they  could  hardly  be 
safe  under  any  other  king.  The  catholics  of  England  were 
of  course  devoted  to  him.  With  the  help  of  these  he  hoped 
to  show  himsdf  so  formidable ,  that  Charles  would  find  it 
his  interest  to  quit  ihat  cowardly  line  of  polities ,  to  which 
he  was  sacrificing  his  honour  and  affections.  Louis ,  never 
insensible  to  any  occasion  of  rendering  England  weak  and 
miserable ,  directed  his  ambassador  to  encourage  the  duke 
in  this  guilty  project  with  the  promise  of  assistance '.  It 
seems  to  have  been  prevented  by  the  wisdom  or  public 
spirit  of  Churchill,  who  pointed  out  to  Barillon  the  ab- 
'  surdity  of  supposing  that  the  duke  could  stand  by  himself 
in  Scotland.  This  sdieme  of  lighting  up  the  flames  of  ci- 
vil war  in  three  kingdoms  for  James's  private  advantage 
deserve  to  be  more  remarted  than  it  has  hitherto  been  at 
a  time  when  his  apologists  eeem  to  have  become  nume- 
rous. If  the  designs  of  Rtissell  and  Sidney  for  ibe  preser- 
vation of  their  country's  liberty  are  blamed  as  rash  and 
unjustifiable ,  what  name  diaJl  we  give  to  the  project  of 
maintaining  the  pretensions  of  an  individual  by  means  of 
rebellion  and  general  bloodshed  P 

It  is  well  known  that  those  who  took  a  concern  in  the 
mainteoanoe  of  religion  and  libca'ty  were  much  divided 
as  to  the  best  expedients  for  securing  them ;  some,  who 
thought  the  exclusion  too  violent ,  dangerous ,  or  imprac- 
ticable ,  preferring  the  enactment  o£  limitatiwis  on  the 
prerogatives  of  a  catholic  king.  This  had  begun  in  fact 
from  the  court ,  who  passed  a  bill  through  the  house  of 

■  It  Mt  perMiad^  que  rautoritf  royaJe  ut  se  peut  ritablk  eo  Aogle- 
lerreque  par  uoe  guerre  uvile.  Ang.  19,  ibSa.  Ualrj'iujde,  i65. 

■  Id.  177.  Nov.  1680. 
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lords  in  1677,  for  the  security,  as  it  was  styled,  of  the 
protestant  religion.  This  provided  that  a  declaration  and 
oath  against  transubstantiation  should  be  tendered  In 
every  king  within  fourteen  dap  after  his  accession ;  that 
on  his  refusal  to  take  it,  the  ecclesiastical  benefices  in 
the  gift  of  the  crown  should  vest  in  the  bishops ,  except 
that  the  king  should  name  to  every  vacant  see  one  out  of 
three  persons  proposed  to  him  by  the  bishops  of  the  pro- 
vince. It  enacted  also ,  that  the  children  of  a  king  refu- 
sing such  a  test  should  be  educated  by  the  archlnshop  and 
two  or  three  more  prelates.  This  bill  dropped  in  the  com- 
mons, and  Marvell  speaks  of  it  as  an  insidious  stratagem 
of  the  ministry '.  It  is  more  easy,  however,  to  give  hard 
names  to  a  measure  originating  with  an  obhoxious  go- 
vernment ,  than  to  prove  that  it  did  not  afford  a  consider- 
able security  to  the  established  ehurch ,  and  impose  a 
very  remarkable  limitation  on  the  prerogative.  But  the 
opposition  in  the  house  <^  commons  had  probably  con- 
ceived their  scheme  of  escluslon,  and  would  not  hearken 
to  any  compromise.  As  soon  as  the  exclusion  became  the 
topic  of  open  discussion ,  the  king  repeatedly  offered  to 
grant  every  security  that  could  he  demanded  consistently 
with  the  lineal  succession.  Hollis ,  Halifax ,  and  for  a  time 
Essex  t  as  well  as  several  eminent  men  in  the  lower  house, 

'  Marrell's  Groirth  of  Popery,  in  State  Tracts,  temp.  Cor.  1.  p.  gS. 
Pari.  Bitl.  1153.  The  second  leading  was  earned  by  127  to  8S.  Ser- 
jeant Hnjnard,  nho  ynt  probaMj  not  in  the  secrets  of  his  party, 
teenu  to  have  been  sarprised  at  their  oppositioo.  An  objection  with 
Marvel),  and  nut  by  any  means  a  bad  one,  would  have  been  that  the 
children  of  the  royal  family  were  to  be  consigned  for  education  to  the 
sole  government  of  bishops.  The  dnke  of  York,  and  thirteen  other 
peers,  protested  against  this  bill,  not  all  of  tbem  from  the  same 
motives ,  as  may  he  collected  from  their  names.  Lords'  Journals,  i3lh 
■nd  iSth  M«wh,  i67!> 
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were  in  favour  of  limitations  ' .  Bat  those  which  they  in- 
tended to  insist  upon  were  such  encroachments  oo  the 
constitutional  authority  of  the  crown ,  that ,  except  a  title 
and  revenue ,  which  Charles  thought  more  valuable  than 
all  the  rest ,  a  popish  kjn|;  would  enjoy  no  one  attribute 
of  royalty.  Tbeking  himself ,  on  the  3oth  of  April  1679*, 
before  the  heats  on  the  subject  had  become  so  violent  u 
they  were  the  next  year,  offered  not  only  to  secure  all 
ecclesiastical  preferments  &om  the  contrtd  of  a  popish 
successor,  but  to  provide  that  the  parliament  !n  being  at 
a  demise  of  the  crown,  orthe  last  that  had  been  dissolved, 
should  immediately  sit  and  be  indisstJuble  for  a  certain 
time;  that  none  of  the  privy-council,  nor  judges,  nor 
lord  lieutenant ,  or  deputy  lieutenant ,  nor  officer  of  the 
navy,  should  be  appointed  during  the  reign  of  a  catholic 
king ,  without  consult  of.  parliament.  He  offered ,  at  the 
same  time ,  moat  readily  to  consent  to  any  further  provi* 
sion  that  could  occur  to  the  wisdom  of  parliameuL  for  the 
security  of  religion  and  liberty  consistently  with  the  right 
of  succession.  HiUifax ,  the  eloquent  and  successful  oppo^ 
nent  of  the  esclusiou ,  was  the  avowed-  champion  of  limi- 
tations. It  was  proposed ,  in  addition  to  these  offers  of  the 
king ,  that  the  duke ,  in  case  of  bis  accession ,  should  have 
no  negative  voice  on  bills ;  that  he  should  dispose  of  no 
civil  or  military  posts  without  consent  of  parliament ; 
that  a  council  of  forty-one ,  nominated  by  the  two  houses, 
should  sit  permanently  during  the  recess  or  interval  of 
parliament ,  with  power  of  appointing  to  all  vacant*  6f- 

'  Lords  RuBBcll  and  Carendish ,  sir  W.  Coieutry  and  air  Tboniu 
Littleton,  seem  to  have  beeii  iafavoDr  of  limitatious.  Lord  J.  Ruuell, 
p.ji.  Etalph,  44^.  Sidney's  Letters,  p.  3i.  Temple  and  Shaftesbury, 
for  opposite  reasons ,  stood  alone  in  the  council  againu  the  scheme  of 
limitations.  Temple's  Memoirs. 
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fices,  subject  to  the  future  approbation  of  the  lords  and 
commons'.  These  extraordinary  innovations  would,  at 
least  for  the  time ,  have  changed  our  constitution  into  a 
republic ,  and  justly  appeared  to  many  persons  more  re- 
volutionary than  an  alteration  in  the  course  of  succession. 
The  duke  of  York  looked  on  them  with  dismay;  Charles 
indeed  privately  declared,  that  he  would  never  consent  to 
such  infringements  of  the  prerogative*.  It  is  not,  howeverf 
easy  to  perceive  how  he  could  have  escaped  from  the  ne- 
cessity of  adhering  to  his  own  propositions ,  if  the  house 
of  commons  would  have  relinquished  the  bill  of  exclusion. 
The  prince  of  Orange ,  who  was  doubtless  in  secret  not 
averse  to  the  latter  measure,  declared  strongly  against 
the  plan  of  restrictions  ,  which  a  protestant  successor 
might  not  find  it  practicable  to  shake  off.  Another  ex- 
pedient ,  still  more  ruinous  to  James  than  that  of  limita- 
tions ,  was  what  the  court  itself  suggested  in  the  Oxford 
pfirliameut,  that  the  duke  retaining  the  title  of  king,  a 
regent  should  be  appointed ,  in  the  person  of  the  princess 
of  Orange ,  with  all  the  royal  prerogatives ;  nay,  that  the 
duke ,  with  his  pageant  crown  on  his  head ,  should  be 
banished  from  England  during  his  life^.  Tliis  proposition, 

■  CoiBraoiu' Joonials,  >3d  Not.  i6So,  8lh  Jan.  i6Si. 

'  life  «r  Jama,  631,  671.  DalrTtnple,  p.  Soy. 

>  D»Wn[U«,  p.  loi.  Life  ofABie*,  660.  671.  The  doke  gave  faJMi- 
Mir  up  for  loM  wken  he  heard  of  tbc  cUaie  in  the  king'a  ^leech 
dedariug  lii*  Teadinen  to  hearken  to  «ut  expedieni  hat  the  exdnsion. 
Bitch  and  Huupileo ,  he  mts  ,  rm  in  EtToar  oS  this ;  bnl  Fitzfaarris's 
huune»  *et  the  Ih>(i*f  in  >  Bane,  an)  drtmnined  them  la  persist  is 
Iheir  foraaer  wheote.  Rwohy  *iya,  p.  19,  nrnfinned  by  Pari.  HiM. 
\5>,  il  was  sni^HWIrd  bv  sir  Tliwnas  LaltletaB,  who  is  said  to  IiaTe 
h»e«  oripnalK  a^ti  ihe  biU  oT  eidusion,  as  w^  as  sir  WlUfani 
Coyeatrr.  S«h»e*'s  Letters  ,  p.  J«.  It  was  opp.wed  bv  J™e»  ,  Winniog- 
— ^,  BoMh ,  and.  if  the  PariiuMirtarT  HisKav  be  right,  brRuopdo 


and  fiiiHi. 


n,<jr.=^-,  by  Google 


CHAP.  XU.  —  CHAHLES  U.  —  ifi^J-SS.  i83 
which  is  a  great  favourite  wlUi  Burflet,  appears  Uahle  to 
the  same  ohjeclions  as  were  justly  urged  against  a  similar 
scheme  at  the  revolutioD.  It  was  certain,  that  in  either 
case  James  would  attempt  to  obtain  possession  of  power 
by  force  of  arms ,  and  the  law  of  England  would  not  treat 
very  favourably  those  who  should  resbl  an  acknowledged 
king  in  his  natural  capacity,  while  the  statute  of  Henry  VII 
would ,  legally  speaking ,  afford  a  security  to  the  adherents 
of  a  de  facto  sovereign. 

Upon  the  whole ,  it  is  very  unlikely ,  when  we  look  at 
the  general  spirit  and  temper  of  the  nation ,  its  pre- 
dilection for  the  ancient  laws ,  its  dread  of  commonwealth 
and  fanatical  principles ,  the  tendency  of  the  upper  ranks 
to  intrigue  and  corruption ,  the  influence  and  activity  of 
the  church ,  the  bold  counsels  and  haughty  disposition  of 
James  himself ,  that  either  the  exclusion  ,  or  such  exten- 
sive limitations  as  were  suggested  in  lieu  of  it ,  could  have 
been  carried  into  effect  with  much  hope  of  a  durable 
settlement.  It  would ,  I  should  conceive ,  have  been  practi- 
cable to  secure  the  independence  of  the  judges,  to  exclude 
placemen  and  notorious  pensioners  from  the  house  of 
commons ,  to  render  the  distribution  of  money  among  its 
members  penal ,  to  remove  from  the  protestant  dis- 
senters ,  hy  a  full  toleration ,  all  temptation  to  favour 
the  court,  and,  above  all,  to  put  down  the  standing 
army.  Though  ifone  perhaps  of  these  provisions  would 
have  prevented  the  attempts  of  this  and  the  next  reign  to 
introduce  arbitrary  power,  they  would  have  rendered 
them  still  more  grossly  illegal ,  and ,  above  all ,  they 
would  have  saved  that  unhappy  revolution  of  popular 
sentiment  which  gave  the  court  encouragement  and  tem- 
porary success. 

It  was  in  the  year  lii'^g ,  that  the  words  whig  and  tory 
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were  first  heard  in  their  application  to  English  jactionsi 
and  though  as  senseless  as  any  cant. terms  that  could  be 
devised ,  they  became  instantly  as  familiar  in  use  as  they 
hare  since  continned.  There  were  then ,  indeed ,  ques- 
tions in  agitation ,  which  rendered  the  distinction  more 
broad  and  intelligiUe  than  it  has  generally  been  in  later 
'  times.  One  of  these ,  and  the  most  important ,  was  the 
bill  of  exclusion ,  in  which ,  as  it  was  usually  debated , 
the  repuhlican  principle ,  that  all  positive  iostitatioDS  of 
society  are  in  order  lo  the  general  good,  came  into  col- 
Ibion  with  that  of  monarchy,  which  rests  on  the  main- 
tenance of  a  royal  line  ,  as  either  the  end ,  or  at  least 
the  neoessary  means  of  lawful  government.  Bat  as  the 
exclusion  was  confesseilly  among  those  extraordinary 
measures ,  to  which  men  of  tory  principles  are  sometimes 
compelled  to  resort  in  great  emergences ,  and  which  no 
rational  whig  espouses  at  any  other  time ,  we  shall  better 
perh^>s  discern  the  formation  of  these  grand  political 
sects  in  the  petitions  for  the  sitting  of  parliament ,  and 
in  the  counter  addresses  of  the  oppOMte  party. 

Id  the  spring  of  1679,  Oiarles  establi^ed  a  new 
privy-couDcil  by  the  advice  of  sir  William  Temple ,  con- 
sisting in  great  part  of  those  eminent  men  in  both  houses 
of  parliament ,  who  had  been  most  prominent  in  their 
opposition  to  the  late  ministry  '.  He  poblicly  declared  his 

*  Temple's  HcoMiin.  Re  san  tbeir  reroiBes  a  Uod  or  offices 
•moiuled  lo  loo/^ool.  per  aBniom,  wboeas  diote  of  ifae  hotue  oT 
«tmm<mt  tMam  exceeded  400,000!.  Tbe  king  obtected  moch  to 
•dotittiig  Haliiiax ,  bat  luNMir  pn^ond  SluAafcnT.  mmA  ^nnit 
Ten^'*  iTuhet  Tb*  hads  in  HoIUmI  mmc  on  die  news.  Buillon 
was  displvMed,  imI  sud  it  ms  mdiag  "  des  run,  et  uon  des  ctm- 
neih;  "  wkirh  w«snM  widmni  «ei^,  far  the  Ung  b^decUredhe 
■ronM  take  no  me«Mie,  narenBrfaaa«e«nT  new  ooansellar,  witfaoot 
tbe  extmne  di«ad*«M^e  of  Ae  pontioti  in  nbich 
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resolutioa  to  govern  entirely  by  the  adyice  of  this  coun- 
cil ,  and  that  of  parliament.  The  duke  of  York  was  kept 
iu  what  seemed  a  sort  of  exile  at  Brussels  '.  But  the  jost 
saspicion  attached  to  the  king's  character  prevented  the 
commons  from  placing  much  confidence  iu  this  new  mi- 
nistry, and,  as  frequently  happens,  abated  their  esteem 
for  those  who ,  with  the  purest  luteotions ,  had  gone  into 
the  council '.  They  had  soon  cause  to  perceive  that  their 
distrust  had  not  been  excessive.  The  ministers  were 
constantly  beaten  in  the  house  of  lords;  an  almost  cer- 

this  placed  tfae  crown  reDtlered  it  ibKilatdj  cettun,  that  it  wm  not 
Bubmitled  to  with  UDCeritj.  Lady  Portsmouth  told  BiriUon,  the  new 
injaiitiT  was  formed  in  order  to  get  money  &oin  ptrliament.  AiMther 
motive,  no  doubt,  was  to  prevent  the  exclnjion  bill. 

'  JJte  or  James,  S58.  On  the  king's  ridden  illness,  Aug.  >»,  tSj^, 
the  mling  ministers ,  HaliTax ,  Snnderland ,  and  Essex ,  alarmed  at  ib« 
anarchy  which  might  come  on  his  death,  of  which  Shaftcsbory  and 
Monmouth  would  profit,  sent  over  for  the  duke,  but  soon  endeavour- 
ed to  make  him  go  mto  Scodand,  and  after  a  struggle  against  the 
king's  tricksto  outwit  them,  succeeded  in  this  object.  M.  p.  670,  «l 

•Temple.  Reresby.p.  89.  "  So  ime  it  is,"  be  saya,  "  th^l  Acre 
is  no  wealing  the  court  and  country  liyery  together.  "  Thus  also 
Algernon  Sidney,  in  hi.  letters  to  Saville ,  p.  16.  "  The  king  certwnly 
inclioes  not  to  be  so  ati  FT  as  formerly  in  adTanciDg  only  those  ibal 
exalt  prerogative,  but  the  earl  of  Essex,  and  some  other*  that  are 
coming  into  play  thei«iipon ,  cannot  avoid  being  suspected  of  hanng 
iotentions  different  from  what  they  have  hitherto  professed.  "  He 
ascribed  the  change  of  mmiatry  «l  this  rime  to  Sunderland  : "  if  be 
and  two  more  [Essex  and  Hahfax]  can  well  agree  among  themselves, 
I  believe  they  wiU  have  the  management  of  almost  all  bosinesses,  and 
may  bring  much  hononr  to  themselves  and  good  to  our  nation. 
April  SI,  1679.  But  he  writes  afterwards,  Sept.  8 ,  that  Halifax  and 
Essex  were  become  very  mipopnlar,  p.  So.  "  The  bare  being  pre- 
ferred,  "  says  secreUry  Coveotry,  "  maketh  some  of  them  sus- 
pected,  though  not  crimuial. "  Lord  J.  Bussell's  Ufe  of  Lord  RnaseU, 
p   90. 
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tain  teat,  in  our  goTernmeot,  of  the  court's  insincerity'. 
The  parliament  was  first  prorogued ,  then  dissolved ; 
against  the  advice ,  in  the  latter  instance ,  of  the  majority 
of  that  council  by  whom  the  king  bad  pledged  himself  to 
he  directed.  A  new  parliament ,  after  being  summoned 
to  meet  in  October  1679,  was  prorogued  for  a  twelve- 
month without  the  avowed  concurrence  of  any  member 
of  the  council.  Lord  Russell ,  and  others  of  the  honester 
party,  withdrew  from  a  board  where  their  presence  was 
only  asked  in  mockery  or  deceit ,  and  the  whole  specious 
scheme  of  Temple  came  to  nothing  before  the  conclusion 
of  the  year  which  had  seen  it  displayed  •-  Its  author, 
chagrined  at  the  disappointment  of  his  patriotism  and 
his  vanity,  has  sought  the  causes  of  failure  in  the  folly 
of  Monmouth  and  perverseness  of  Shaftesbury.  He  was 
not  aware ,  at  least  in  their  full  extent ,  of  the  king's  in- 
trigues at  this  period.  Charles ,  who  had  been  induced 
to  take  those  whom  he  most  disliked  into  his  council , 
with  the  hope  of  obtaining  money  from  parliament ,  or 
of  parrying  the  exclusion  bill,  and  had  consented  to  the 
duke  of  York's  quitting  England ,  found  himself  en- 
thralled hy  ministers  whom  he  could  neither  corrupt  nor 
deceive ;  Essex ,  the  firm  and  temperate  friend  of  consti- 
tutional liberty  in  power  as  he  had  been  out  of  it,  and 
Halifax ,  not  yet  led  away  by  ambition  or  resentment 
from  the  cause  he  never  ceased  to  approve.  He  had  re- 
course ,  therefore ,  to  his  accustomed  refuge,  and  humbly 
implored  the  aid  of  Louis  against  his  own  council  and 
parliament.  He  conjured  his  .patron  not  to  Lose  this  op- 
portunity of  making  England  for  ever  dependent  upon 
France.  These  are  his  own  words ,  such  at  least  as  Baril- 

'  See.  the  protest!  in  1679 ,  passim. 

'  Temple's  Memoirs.  Life  of  James ,  58i . 


nKjr.^^-.hyGtlO'^If 


CHAP.  XII.  —  CHARLES  D.  —  167S-85.  187 
Ion  attributes  to  him  ' .  In  pursuance  of  this  overture ,  a 
secret  treaty  was  negotiated  between  the  two  kings , 
whereby,  after  long  haggling ,  Charles ,  for  a  pension  of 
1,060,000  livres  annually  during  three  years,  obliged 
himself  not  to  assemble  parliament  during  that  time. 
This  n^otiation  was  broken  off,  through  the  apprehen- 
sions of  Hyde  and  Sunderland ,  who  had  been  concerned 
in  it,  about  the  end  of  November  1679,  before  the  long 
prorogation  which  is  announced  in  the  Gazette  by  a  pro- 
clamation of  December  nth.  But  the  resolution  having 
been  already  taken  not  to  permit  the  meeting  of  parlia- 
ment ,  Charles  persisted  in  it  as  the  only  means  of  esca- 
ping the  bill  of  exclusion ,  even  when  deprived  of  the  pe- 
cuniary assistance  to  which  he  had  trusted. 

Though  the  king's  behaviour  on  this  occasion  exposed 
the  fallacy  of  all  projects  for  reconciliation  with  the 
house  of  commons ,  it  was  very  well  calculated  for  his 
own  ends  ;  nor  was  there  any  part  of  his  reign  wherein 
he  acted  with  so  much  prudence  ,  as  from  this  time  to 
the  dissolution  of  the  Oxford  parliament.  The  scheme 
concerted  by  his  adversaries  ,  and  already  put  in  opera- 
tion ,  of  pouring  in  petitions  from  every  part  of  the  king- 
dom for  the  meeting  of  parliament ,  he  checked  in  the 
outset  by  a  proclamation ,  artfully  drawn  up  by  chief 
justice  North  ;  which  ,  while  it  kept  clear  of  any*  thing 
so  palpably  unconstitutional  as  a  prohibition  of  petitions , 
served  the  purpose  of  manifesting  the  king's  dislike  to 
them  ,  and  encouraged  the  magistrates  to  treat  all  at-, 
tempts  that  way  as  seditious  and  illegal ,  while  it  drew 
over  the  neutral  and  lukewarm  to  the  safer  and  stronger 
side  *.  Then  were  first  ranged  against  each   other  the 

'  Daliymple,  p.  i3o.  337. 

'  See  Roger  North's  account  of  this  court  stratagem.  Examen  of 
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hosts  of  whig  and  tory,  under  their  baoDers  of  liberty 
or  loyalty;  each  zealous  ,  at  least  in  profession ,  to  main- 
tain the  established  constitution ,  but  the  one  seeking  its 
security  by  new  maxims  of  gOTeromeat ,  the  other  by  an 
adherence  to  the  old.  It  must  he  admitted  that  petitions 
to  the  king  from  bodies  of  his  subjects ,  intended  to  advise 
or  influence  him  in  the  exercise  of  his  undoubted  prero-  . 
gatives ,  such  as  the  time  of  calling  parliament  together , 
familiar  as  they  may  now  have  become ,  had  no  prece- 
dent except  one  in.  the  dark  year  i64o ,  and  were  re- 
pugnant to  the  ancient  principles  of  our  monarchy.  The 
cardinal  maxim  of  toryism  is ,  that  the  king  ought  to 
exercise  all  his  lawful  prerogatives  without  tk»  interfe- 
rence ,  or  unselicited  advice  even  of  parliament,  much 
less  of  the  people.  These  novel  efforts  therefore  were 
itiet  by  addresses  from  most  of  the  grand  juries ,  from  the 
magistrates  at  quarter  sessions  ^  and  from  many  corpora- 
tions ,.  expressing  not  merely  their  entire  confidence  in 
the  king ,  but  their  abhorrence  of  the  petitions  for  the 
assembling  of  parliament;  a  term  which,  having  been 
casually  used  in  one  addr^s ,  became  the  watch-word  of 
the  whole  party  '.  Some  allowance  must  be  made  for  the 
exertions  made  by  the  court,  especially  through  the  judges 
of  assize  ,  whose  charges  to  grand  juries  were  al*ays  of 
a  political  nature.  Yet  there  can  be  no  doubt  that  the 
strength  of  the  tories  manifested  itself  beyond  expectation. 
Sluggish  and  silent  in  its  fields  ,  like  the  animal  which  it 
has  taken  for  its  type  ,  the  deep-rooted  loyalty  of  the 

Kennet,  &46.  Th«  proclamalion  itself,  however,  ia  the  Gazette, 
nth  Dec,  1679,  ia  more  strongly  warded  than  we  should  expect  from 
North'*  account  of  it ,  and  is  hj  no  means  limited  ic 

'  liondon  Gazettes  of  i6Sa,  pasaim. 
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English  gentry  to  the  crown  may  escape  a  superficial  ob- 
server ,  till  some  circumstance  calls  forth  aii  indignant 
and  furious  energy.  The  tem]*er  shown  in  1680  was  not 
according  to  what  the  late  elections  would  have  led  men 
to  expect ,  not  even  to  that  of  the  next  elections  for  the 
parliunent  at  Oxford.  A  large  majority  returned  on  both 
these  occasions  ,  and  that  in  the  principal  counties ,  as 
much  as  corporate  towns  ,  were  of  the  whig  principle. 
It  appears  that  the  ardent  zeal  against  popery  in  the 
smaller  freeholders  must  have  overpowered  the  natural 
influence  of  the  superior  classes.  The  middling  and  lower 
orders ,  particaUtrly  in  towns ,  were  clamorous  against 
the  duke  of  York  and  the  evil  counsellors  of  the  crown. 
But  with  the  country  gentlemen ,  popery  was  scarce  a 
more  odious  word  than  fanaticism  ;  the  memory  of  \iie 
late  reign  and  of  the  usurpation  was  stiU  recent ,  and 
in  the  violence  of  the  commons  ,  in  the  insolence  of 
Monmouth  and  Shaftesbury ,  in  the  bold  assaults  upon 
hereditary  right ,  they  saw  a  faint  image  of  that  con- 
fusion  which  had  once  impoverished  and  humbled  them. 
Meanwhile  the  king's  dissimulation  was  quite  sufHcient 
for  these  simple  loyalists ;  the  very  delusion  of  the  po- 
pish plot  raised  his  name  for  religion  in  their  eyes,  since 
his  death  was  the  declared  aim  of  the  conspirators  ;  nor 
did  be  fail  to  keep  alive  this  favourable  prejudice  by 
letting  that  imposture  take  its  course ,  and  by  enforcing 
the  execution  of  the  penal  laws  against  some  unfortunate 
priests. ' 

'  David  Leva  wsi  executed  at  Usk  for  saving  mass,  Aug.  17, 
1679.  State  Triili,  vii.  %K.  Other  iDittneu  occor  id  the  ume  to- 
iDine;  «ee  eipcaaUj  p.  811:  83g.  849.  S57.  Pemberloii  wa*  more 
■erere  Mid  ttnjuit  toward*  theie  tufortanale  umh  than  Scraggs.  The 
luDg,  as  hiibrolfaer  telli  tu,CBiDe  anirilliDgl;  iDto  thete  lereritiei  to 
pKTent  worse.  Life  of  Jamei ,  583. 
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It  is  among  the  great  advantages  of  a  court  in  its  cod- 
tentioD  with  the  asserters  of  popular  privileges ,  ^t  it 
can  employ  a  circumspect  and  dissembling  policy ,  which 
is  never  found  on  the  opposite  side.  The  demagogues 
of  (action ,  or  the  aristocratic  leaders  of  a  numerous 
assembly,  even  if  they  do  not  feel  the  influeDce  of  the 
passions  they  excite ,  which  is  rarely  the  case ,  are  urged 
onwards  by  their  headstrong  followers  ,  and  would  both 
lay  themselves  open  to  the  suspicion  of  unfaiUifulness 
and  damp  the  spirit  of  their  party,  by  a  wary  and  tem- 
perate course  of  proceeding.  Yet  that  incautious  violence 
to  which  ill-judging  men  are  tempted  by  the  possesilou 
of  power  must,  in  every  case,  and  especially  where  the 
power  itself  is  deeped  a  usurpation  ,  cast  them  headlong. 
This  was  the  latal  error  of  that  house  of  commons  which 
met  in  October,  1 680  ;  and  to  this  the  king's  triumph  may 
chiefly  be  ascribed.  The  addresses  declaratory  of  abhor- 
rence of  petitions  for  the  meeting  of  parliament  were 
doubtless  intemperate  with  respect  to  the  petitioners;  bat 
it  was  pr^>osterous  to  treat  (hem  as  violations  of  privi- 
lege. A  few  precedeflts  ,  and  thme  in  times  ofmuch  heat 
and  irregularity ,  could  not  justify  so  flagrant  an  en- 
croachment on  the  rights  of  the  private  subject ,  as  the 
commitments  of  men  for  a  declaration  so  little  afi'ectiug 
tlie  constitutional  rights  and  functions  of  parliamuit  '. 
The  expulsion  of  Withens  ,  their  own  member  ,  for  pn>- 
raoting  one  of  these  addresses  ,  though  a  violent  mea- 
sure ,  came  in  point  of  law  within  their  acknowledged 
authority  *.  But  it  was  by  no  means  a  generally  received 
opinion  in  that  age ,  that  the  house  of  commons  had  an 

*  Thry  went  ■  little  too  far,  however,  when  ihey  aotually  soled 
sir  WiUiimWatler  in  Wilbens't  place  for  We]tmii»ter.B*lpb,5i4. 
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Unbounded  jurisdiction ,  directly  or  indirectly  ,  over 
their  constituents.  The  lawyers,  being  chiefly  on  the  side 
of  prerogative ,  inclined  at  least  to  limit  very  greatly 
this  alleged  power  of  comniitnient  for  breach  of  privilege 
or  contempt  of  the  house.  It  had  very  rarely,  in  fact , 
be<!n  exerted ,  except  in  cases  of  serving  legal  process  on 
members  or  other  molestation  ,  before  the  long  parlia- 
ment  of  Charles  I ,  a  time  absolutely  discredited  by  one 
party ,  and  confessed  hy  every  reasonable  man  to  he  full 
of  innovation  and  violence.  That  the  commons  bad  no 
right  of  judicature  was  admitted  ;  was  it  compatible  to 
principles  of  reason  and  justice  ,  that  tbey  could ,  merely 
by  using  the  words  contempt  or  breach  of  privilege  in  a 
warrant ,  deprive  the  subject  of  that  liberty ,  which  the 
recent  statute  of  Habeas  Corpus  had  secured  against  the 
highest  ministers  of  the  crown  ?  Yet  one  Thompson  ,  a 
clergyman  at  Bristol ,  having  preached  some  virulent 
sermons  ,  wherein  he  traduced  the  memory  of  Hampden 
for  refusing  the  payment  of  ship-money,  and  spoken  dis- 
respectfully of  queen  Elizabeth  ,  as  well  as  insulted  those 
who  petitioned  for  the  sitting  of  parliament ,  was  sent  for 
in  custody  of  the  serjeant  to  answer  at  the  bar  for  his 
high  misdemeanor  against  the  privileges  of  that  house , 
and  was  afterwards  compelled  to  find  security  for  his 
forthcoming  to  answer  to  an  impeachment  voted  against 
him  on  these  strange  charges ' .  Many  others  were  brougbt 
to  the  bar,  not  only  for  the  crime  of  abhorrence ,  but  for 
alleged  misdemeanors  still  less  affecting  the  privileges  of 
parliament ,  such  as  remissness  in  searching  for  papists. 
Sir  Robert  Cann  ,  of  Bristol ,  was  sent  for  in  custody  of 
the  serjeant-at-arms ,  for  publicly  declaring  that  there 

'  loumaU.Dec.  s4i  ifiSo.      * 
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was  no  popish ,  but  only  a  presbyterian  plot.  A  general 
panic,  mingled  with  indignation,  was  diffused  through 
the  country,  till  one  Stawell ,  a  gentleman  of  DeTonshire , 
had  the  courage  to  refuse  compliance  with  the  speaker's 
warrant ;  and  the  commons  ,  who  hesitated  at  such  a  time 
to  risk  an  appeal  to  the  ordinary  magistrates  ,  were  com- 
pelled to  let  this  contumacy  go  unpunished.  If  indeed  we 
might  believe  the  journals  of  the  house,  Stawell  was  ac- 
tually in  custody  ofthe  serjeant,  though  allowed  a  month's 
time  on  account  of  sickness.  This  was  most  probably  a 
subterfuge  to  conce^  the  truth  ofthe  case.  ' 

These  encroachments  under  the  name  of  privilege  were 
exactly  in  the  spirit  of  the  long  parliament ,  and  revived 
too  forcibly  the  recollection  of  that  awful  period.  It  was 
commonly  in  men's  mouths  ,  that  1641  was  come  about 
again.  There  appeared  indeed  for  several  months  a  very 
imminent  danger  of  civil  war^  I  have  already  mentioned 
the  projects  of  the  duke  of  York  in  case  his  brother  bad 
given  way  to  the  exclusion  bill.  There  could  be  little 
reason  to  doubt  that  many  of  the  opposite  leaders  were 
ready  to  try  the  <]uestiou  by  arms.  Rereaby  has  related 
a  conversation  he  bad  with  lord  Halifax  immediately  af^er 
the  rejection  ofthe  bill ,  which  shows  the  expectation  of 
that  able  statesman ,  that  the  differences  aboat  the  suc- 
cession would  end  in  civil  war  *.  The  just  abhorrence 
good  men  entertain  for  such  a  calamity,  excites  their  in- 
dignation against  those  who  conspicuously  bring  it  on. 
And  however  desirous  some  of  tlie  court  might  be  to 
strengthen  the  prerogative  by  quelling  a  premature  re- 

'  P»rl,  Hi»t.  i.  174. 

*  Reresbj^'s  Memoirs,  tofi.  Lord  Halifax  and  he  agreed ,  he  ny*, 
on  comidermtioD ,  that  the  ooun  partv  tiere  not  only  the  most  nume- 
rous ,  hut  the  most  active  and  ireallhy  part  of  the  nalioD. 
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belUon  ,  the  commons  were ,  in  the  eyes  of  the  nation  , 
far  more  prominent  in  accelerating  so  terrible  a  crisis. 
Their  votes  in  the  session  of  November  ,  1680,  were 
marked  hy  the  most  extravagant  factiousness  '.  Their 
conduct  in  the  short  parliament  held  at  Oiford  in  March, 
1681 ,  served  still  more  to  alienate  the  peaceable  part  of 
the  community.  That  session  of  eight  days  was  marked 
by  the  rejection  of  a  proposal  to  vest  all  effective  power 
during  the  duke  of  York's  life  in  a  regent ,  and  by  an 
attempt  to  screen  the  author  of  a  treasonable  libel  from 
punishment ,  under  the  pi^tekt  of  impeaching  him  at 
the  bar  of  the  upper  hoUse.  It  seems  diFGcult  not  to  sus- 
pect ,  that  the  secret  inst^tions  of  Barillon  ,  and  even 
his  gold,  had  considerable  influence  on  some  of  those  who 
swayed  the  votes  of  this  parliament. 

Though  the  impeachment  of  Fitzharris ,  to  which  I 
have  just  alluded ,  was  in  itself  a  mere  work  of  temporary 
faction ,  it  brought  into  discussion  a  considerable  question 
in  our  constitutional  law,  which  deserves  notice ,  both  on 
account  of  its  importance ,  and  because  a  popular  writer 
has  advanced  an  untenable  proposition  on  the  subject. 

■  It  WHS  carried  Ity  119  to  gS  (17th  Nov.),  to  addreu  tbe  Ung  to 
remove  lord  Halifax  from  hU  coniicil*  and  pre«eiice  for  ever.  Tbey 
resirived ,  nem.  eoa.  that  no  member  of  that  house  should  accept  of 
■oy  office  or  place  of  profit  from  the  crown,  or  auj  promise  of  one, 
during  such  time  as  he  should  continue  a  member;  and  that  all 
offenders  herein  shouM  be  exp«lied.  3oth  Dee.  They  passed  resola- 
tiona  agniust  a  Dumber  of  persons  by  name ,  whom  they  suspected  to 
have  adiised  the  king  not  to  pass  the  bill  of  exclnsiou.  7th  Jan.  t6Ro. 
Tbey  resolved  unflnimoualy  ( 10th  Jan. ) ,  that  it  is  the  opinion  of  this 
honse,  that  the  city  of  Londou  was  burnt  in  the  year  i66l>  by  the 
papists,  designing  thereby  to  introduce  popery  and  aHiitrary  power 
into  this  kingdom.  They  were  g<ung  on  nilh  more  resolutions  in  the 
same  spirit,  when  the  usher  of  the  black  rod  appeared  to  prorogue 
Ihem.  Pari.  Hist. 

III.  ■-  1 3 
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The  commons  impeachied  this  man  of  high  treason.  The 
lords  voted  ,  that  he  should  be  proceeded  against  at  com- 
mon law.  It  was  resolved ,  in  consequence ,  by  the  lower 
house ,  "  that  it  is  the  undoubted  right  of  the  commons 
in  parliament  assembled ,  to  impeach  before  the  lords  in 
parliament  any  peer  or  commoner  for  treasoD ,  or  any 
other  crime  or  misdemeanor  :  and  thai  the  refusal  of 
the  lords  to  proceed  in  parliament  upon  such  impeach- 
ment is  a  denial  of  justice ,  and  a  violation  of  the  consti- 
tution of  parliament '. "It  seems  indeed  difGcult  to  justify 
the  determination  of  the  lords.  Certainly  the  declaration 
in  the  case  of  sir  Simon  de  Bereford ,  who  having  been 
accused  by  the  king ,  in  the  fourth  year  of  Edward  m 
before  the  lords ,  of  participating  in  the  treason  of  R<^r 
Mortimer,  that  noble  assembly  protested ,  with  the  assent 
of  the  king  in  full  parliament  ,  that  albeit  they  had 
taken  upon  them,  as  judges  of  the  parliament,  in  the 
presence  of  the  king ,  to  render  judgment ,  yet  the  peers, 
who  then  were  or  should  he  in  time  to  come,  were  not 
bound  to  render  judgment  upon  others  than  peers ,  nor 
had  power  to  do  so ;  and  that  the  said  judgment  thus 
rendered  should  never  be  drawn  to  example  or  conse- 
quence in  time  to  come,  whereby  the  said  peers  of  the 
laod  might  be  charged  to  judge  others  than  their  peers , 
contrary  to  the  laws  of  the  land ;  certainly,  I  say,  this 
declaration ,  even  if  it  amounted  to  a  statute ,  concerning 
which  there  has  been  some  question*,  was  not  necessarily 

'  Comraons'  Joiimals,  March  16,  ifiSi. 

■  Patl  Hisi.  ii.  54.  Lord  Hale  doubted  nhether  this  were  ■  statnte. 
But  the  jadgea,  in  1689,  on  being  cousulled  b;  the  lordi,  inclined  to 
think  that  it  naa  one;  arguing,  I  nippose,  from  the  wiirdi  ■'  in  fnll 
parliament,  "  irhlch  baTebemheld  to  imply  the  presence  and  aiueal 
of  the  comniun*. 
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to  be  interpreted  as  applicable  to  impeacbmeDta  at  the 
suit  of  thecommops,  wherein  the  king  is  110  ways  a  party. 
There  were  several  precedents  in  the  reign  of  Richard  II 
of  such  impeachments  for  treason.  There  had  been  more 
than  one  in  that  of  Charles  I.  The  objection  indeed  was 
so  novel,  that  chief  justice  Scroggs,  having  been  im- 
peached for  treason ,  in  the  last  parliament ,  though  he 
applied  to  be  admitted  to  bail ,  had  never  insisted  on  eo 
decisive  a  plea  to  the  jurisdiction.  And  if  the  doctrine, 
adopted  by  the  lords  ,  were  to  be  carried  to  its  just  con- 
sequences ,  all  impeachment  of  commoners  must  be  at  an 
end  ;  for  no  distinction  is  taken  in  the  above  mentioned 
declaration  as  to  Hereford  between  treason  and  misde- 
meanor. The  peers  had  indeed  lost ,  except  during  the 
session  of  parliament,  their  ancient  privilege  in  cases  of 
misdemeanor,  and  were  subject  to  the  verdict  of  a  jury; 
but  the  principle  was  exactly  the  same ,  and  the  right  of 
judging  c(Hnmoners  upon  impeachment  for  corruption  or 
embez^ement ,  which  no  one  called  in  qnestion  ,  was  as 
much  an  exception  from  the  ordinary  rules  of  law,  as  in 
the  more  rare  case  of  high  tveason.  It  is  hardly  necessary 
to  observe  that  the  apth  section  of  Magna  Charta,  which 
establishes  the  right  of  trial  by  jury,  is  by  its  express 
language  solely  applicable  to  the  suits  of  the  crown  ■ 

This  very  dangerous  and  apparently  unfounded  theory, 
broached  upon  the  occasion  of  Fitzharris's  impeachment 
by  the  earl  of  Nottingham ,  never  obtained  reception ,  and 
was  rather  intimated,  than  avowed,  in  the  vote  of  the 
lords ,  that  he  should  be  proceeded  against  at  common 
law.  But  after  the  revolution ,  the  commons  having  im- 
peached sir  Adam  Blair,  and  some  others ,  of  high  treason, 
a  committee  was  appointed  to  search  for  precedents  on 
this  subject ,  and  after  full  deliberation  ,  the  bouse  of 
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lords  came  to  a  resolution ,  that  they  would  proceed  oa 
the  impeachments'.  The  inadvertent  position ,  therefore, 
of  Blackstone',  that  a  commoner  cannot  be  impeached 
for  high  treason ,  is  not  only  difficult  lo  be  supported  upon 
ancient  authorities,  but  contrary  to  the  latest  determina- 
tion of  the  supreme  tribunal. 

No  satisfactory  elucidation  of  the  strange  libel  for 
which  Fitzharris  sufiered  death  has  yet  been  a£forded. 
There  is  much  probability  in  the  supposition ,  that  it  was 
written  at  the  desire  of  some  in  the  court ,  in  order  to 
cast  odium  on  their  adversaries ;  a  very  common  strata- 
gem of  unscrupulous  partisans^.  It  caused  an  impression 
unfavourable  to  the  whigs  in  the  nation.  The  court  made 
a  dexterous  use  of  that  extreme  credulity,  which  has  been 
supptHed  characteristic  of  the  English ,  thoogh  it  belongs 
at  least  equally  to  every  other  people.  They  seized  into 
their  hands  the  very  engines  of  delt^ion  that  had  been 
turned  against  them.  Those  perjured  witnesses,  whom 
Shaftesbury  had  hallooed  (m  through  all  the  infamy  of 
the  popish  plot,  were  now  arrayed  in  the  same  court  to 
swear  treason  and  conspiracy  against  him  *.  Though  he 

'  HatseU'BPrecedeDts.iv.  54,  and  Appendix,  34^.  State  Trials,  viii. 
aSli;  and  nil.  1118. 

'  CommeDtaries ,  vol.  iv.  c.  19. 

'  Ralph,  564,  «  post.  Slate  Trials,  a«3.  4>7-  North's  Exameo, 
»74.  Fitiharria  was  an  Irish  papist,  whotiad  evidently  had  iateriiews 
with  the  king  through  lady  Porlsmoath.  One  Hawkins,  afterwards 
made  dean  of  Chichester  die  his  pains,  published  B  narrative  of  this 
case  fall  of  falsehoods. 

*  State  Trials,  viii.  -jSg.  Roger  North's  remark  on  this  is  w<Hthy 
ijf  him;  "  having  sworn  false,  as  it  is  manifest  some  did  before  to 
one  purpose,  it  is  more  likely  they  swore  true  to  the  contrary.  " 
Exauien,  p.  117.  And  sir  Robert  Sawyer's  observation  to  the  same 
effect  is  also  worthy  of  him.  On  College's  trial,  Oates,  in  his  exami- 
nation for  the  prisoner,  said,  that  Turberville  bad  changed  sides; 
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escaped  by  the  resoluteness  of  his  grand  jury ,  who  refused 
to  find  u  hill  oFindiclment  on  testimony,  which  they  pro- 
fessed themselves  to  dishelieve ,  and  which  was  probably 
false,  yet  this  extraordinary  deviation  from  the  usual 
practice  did  harm  rather  than  otherwise  to  the  general 
cause  of  his  faction.  The  judges  had  taken  care  that  the 
witnesses  should  he  examined  in  open  court,  so  ihat  the 
jury's  partiality,  should  they  reject  such  positive  testi- 
mony, might  become  glaring.  Doubtless  it  is ,  in  ordinary 
cases ,  the  duty  of  a  grand  juror  to  find  a  bill  upon  the 
direct  testimony  of  witnesses,  where  they  do  not  con- 
tradict themselves  or  each  other,  and  where  their  evi- 
dence is  not  palpably  incredible  or  contrary  to  his  own 
knowledge  ' .  The  oath  of  that  inquest  is  forgotten ,  either 
where  they  render  themselves,  as  seems  too  often  the 

Sawyer,  as  counKlfor  tbecronn, answered,  "  Dr.  Oate«,  Mr.  Tnr^r 
bervillehas  nol  changeiJ  sides,  yon  have;  he  is  Hlill  a  irilnns  for  Iho 
king,  you  are  against  him,  "  Stale  Trials,  viii.  639. 

The  opposite  parly  were  a  Ultle  perplexed  by  the  neceuiry  ot 
refuting  lestimony  they  had  relied  upon.  In  a  dialogue,  intitled 
IgDOramns  Vindicated,  it  i*  asked,  why  were  Dr.  Oates  and  Olhen 
believed  againit  the  papisti?  and  the  best  answer  the  case  admiu  ii 
giveD  ;  '*  Because  his  aod  their  teslimoDy  was  backed  by  that  undeni- 
able evidence  of  Coleraan's  papers,  Godfrey's  mnrder,  and  a  thonsaud 
other  pregnant  circumstances,  which  makes  the  case  mnch  different 
from  that  when  people,  of  Tery  suspected  credit,  swear  the  grossest 
improhabilitiei.  "  But  the  same  witnesses,  it  Is  urged,  had  lately  been 
believed  against  the  papists,  "  Whati  then , "  replies  the  advocate  of 
Shaftesbury,  "  may  not  a  man  be  very  honest  and  credible  al  one 
time,  and  six  months  after ,  by  necessity,  subornation,  maUce,  or 
twenty  nays,  become  a  notorious  villainP  " 

'  The  true  question  for  a  grand  juror  to  ask  himself  seems  to  be 
this  ;  Is  the  evidence  such  as  that ,  if  the  prisoner  can  prove  nothing 
ttithe  contrary  ,  he  ought  to  be  convicted?  However,  where  any  cou- 
uderahle  donht  exists  as  to  this,  as  a  petty  juror  ought  to  acquit,  so  a 
grand  juror  ought  to  find  the  indictmeni. 
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case ,  the  mere  conduit-pipes  of  accusation ,  putting  a 
prisoner  in  jeopardy  Dpon  such  slender  evidence ,  as  does 
not  call  upon  him  for  a  defence ;  or  vbere ,  as  we  have 
sometimes  known  in  political  causes,  they  frustrate  the 
ends  of  justice  by  rejecting  indictments  which  are  fully 
suhstantiated  by  testimony.  Whether  the  grand  jury  of 
Loudon ,  in  their  celebrated  ignoramus  on  the  indictment 
preferred  against  Shaftesbury,  had  sufficient  grounds  for 
their  incredulity,  I  will  not  pretend  to  determine  ' .  There 
was  probably  no  one  man  among  them  who  had  not  im- 
plicitly swallowed  the  tales  of  the  same  witnesses  in  the 
triab  for  the  plot.  The  nation ,  however,  in  general ,  less 
bigoted ,  or  at  least  more  honest  in  tbeir  bigotry,  than 
those  London  citizens ,  was  staggered  by  so  many  deposi- 
tions to  a  traitorous  <x)nspiracy,  in  those  who  had  pre- 
tended an  excessive  loyalty  to  the  king's  person  *.  Men 
unaccustomed  to  courts  of  justice  are  naturally  prone  to 

'  Roger  Norlh,  and  Ihe  prerogative  writers  in  general,  ipeak  of 
this  inquest  ai  a  scandalous  piece  of  perjury,  enough  to  jnslifj  the 
mearares  aooo  afterwards  taken  against  ihe  city.  Bat  Ralph,  who,  at 
this  period  of  history,  is  very  impartial,  seems  to  think  the  jnty  war- 
ranted hy  the  absurdity  of  the  depositions.  It  is  to  he  remembered, 
that  the  pelly  juries  had  shown  ihemselves  liaUe  to  intimidatioa,  and 
that  the  bench  was  sold  to  the  court.  Tn  moderu  times,  such  an 
igBorniimg  could  hardly  ever  be  justified.  There  is  Strong  reason  to 
believe,  (liat  the  court  had  recourse  to  suhornatiou  of  evidence 
against  ShafteabuTy.  Ralph,  ijo,  et  post.  And  the  witnesses  were 
chiefly  low  Irishmen,  In  whom  he  was  not  likely  to  have  placed 
confidence.  As  to  the  association  found  among  Shaftesbury's  papers, 
it  was  Dot  signed  by  himself,  nor,  as  I  conceiTe,  treasonable,  only 
binding  the  associalors  to  oppose  the  duke  of  York,  in  case  of  hi* 
coming  to  the  crown.  Slate  Trials,  vlil.  786.  See  also  817,  and  835. 

'  If  we  may  believe  James  [I ,  the  populace  hooled  Shaftesbury 
when  he  was  sent  to  the  Tower.  Macpberson ,  iij.  Life  of  James, 
688.  This  was  an  Improvement  on  the  odil  damaatos.  They  rejoiced , 
however,  much  more,  as  he  owns,  at  the  igaoramns,  p.  714. 


n,<jr.=^-,  by  Google 


CHAP.  XU.  —  CBAJtLES  II_  —  1673-85.  11,9 
give  credit  to  the  positive  oaths  of  wituesses.  They  were 
still  more  persuaded,  when,  as  in  the  trial  of  C(Jlege  at 
Oxford ,  they  saw  this  testimoay  sustained  by  the  appro> 
hation  of  a  judge  (and  that  judge  a  decent  hypocrite , 
who  gave*  110  scandal) ,  and  confirmed  by  the  verdict  of  a 
jury.  The  gross  iniquity  practised  towards  the  prisoner 
in  that  trial  was  not  so  generally  bruited  as  bis  convic- 
tion ' .  There  is  in  England  a  remarkable  confidence  in 
our  judicial  proceedings,  in  part  derived  from  their 
publicity,  ijid  partly  from  the  indiscriminate  manner  in 
which  jurors  are  usually  summoned.  It  must  be  owned 
that  the  administration  of  the  two  last  Stuarts  was  cal- 
tiulaled  to  show  how  easily  this  confiding  temper  might 
be  the  dupe  of  an  insidious  ambition. 

llie  king's  declaration  of  the  reasons  that  induced  him 
to  dissolve  the  last  parliament,  being  a  manifesto  against 
the  late  majority  of  the  house  of  commons ,  was  read  in 
all  churches.  The  clergy  scarcely  waited  for  this  pretext 
to  take  a  zealous  part  for  the  crown.  Every  one  knows 
their  inQuence  over  the  nation  in  any  cause  which  they 
make  their  own.  They  seemed  to  change  the  war  against 

■  See  College's  case  in  State  Trials,  vlii.  549.  »ad  Hanl^'a  remaiiit 
on  it,  7i3.  Ralph,  616.  It  is  one  of  (he  worst  pieces  of  jadicial 
iuiquily  that  we  find  in  the  whole  collectioD.  The  written  instructions 
he  had  given  to  his  couiuel  before  the  trial  were  taken  awaj  from 
him,  !d  order  to  learn  the  grouudu  of  his  defence.  North  and  Jones, 
the  judges  before  whom  he  was  tried,  afforded  him  DO  protection. 
But  besides  this,  even  if  the  witnesses  had  been  credible,  it  does  not 
appear  to  me  that  the  facts  amounted  to  treason.  Roger  North  outdoes 
himself  io  his  justification  of  the  proceedings  on  this  trial.  Examen , 
p.  SSy.  What  would  this  fellow  have  been  in  power ,  when  he  writes 
thus  in  a  sort  of  proscription ,  twenty  years  after  the  reTolulion  1  But 
in  justice  it  should  be  observed ,  that  his  portraits  of  North  and  Jones , 
id.  Sii  and  S17,  are  exceUent specimens  ofhis  inimitable  talent  for 
Dutch  painting. 
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liberty  iijto  a  crusade.  They  re-echoed  from  every  pulpit 
the  straiD  of  passive  obedience ,  of  indefeasible  hereditary 
right ,  of  the  divine  origin  and  patriarchal  descent  of  mo- 
narchy. Now  began  again  the  loyal  addresses ,  more  nu- 
merous and  ardent  than  in  the  last  year,  which  orer- 
spread  the  pages  of  the  London  Gazette  for  many  mtrnths. 
These  efiusions  stigmatize  the  measures  of  the  three  last 
parliaments ,  dwelling  especially  on  their  arbitrary  illegal 
votes  against  the  personal  liberty  of  the  subject.  Their 
language  is  of  course  not  alike ;  yet  amidst  all  the  ehullir 
tionsof  triumphant  loyalty,  it  is  easy  in  many  of  them 
to  perceive  a  lurking  distrust  of  the  majesty  to  which  they 
did  homage ,  insinuated  to  the  reader  in  the  marked  sa- 
tisfaction with  which  they  allude  to  the  king's  promise  of 
calling  frequent  parliaments ,  and  of  governing  by  the 
laws.' 

The  whigs ,  meantime ,  so  late  in  the  heyday  of  their 
pride ,  lay ,  like  the  fallen  angels ,  prostrate  upon  the  fiery 
lake.  The  seoffs  and  gibes  of  libellers ,  who  had  trembled 
before  the  resolutions  of  the  commons,  were  showered 
upon  their  heads.  They  had  lo  fear,  what  was  much 
worse  than  the  insults  of  these  vermin ,  the  perjuries  of 
mercenary  informers ,  suborned  by  their  enemies  to 
cliar^e  false  conspiracies  again^  them ,  and  sure  of  coun- 
tenance from  the  conlaminaled  benches  of  justice.  The 
court .  with  an  artful  policy .  though  with  detestable 
wickedness ,  secured  itself  against  its  only  great  danger , 
the  suspicion  of  popery ,  by  the  sacrifice  of  Plunket ,  the 

'  l«n(lnn  CUiHtM ,  )(>8i,  p«suiD.  Ralpb,  S9*,  kai  spoken  too 
Mittu||ly  of  tli«r  tn-vilitr  >  as  if  tbev  ihoircd  a  disposition  to  give  up 
•lln))V)li»r  rtirn  righland  pnTtlege  talkr  crown,  lliis  najbe  true  in 
«  v<rv  text  inManm,  but  ts  bv  no  ■imii  tbrir  gaaetal  tenor.  Tbry 
dn-  r\)tH)\  htfih  Uir\  aH(lrrMi«s .  aod  nothing  morr. 
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titular  archbishop  of  Dublin  '.  The  execution  of  this 
worthy  and  innocent  person  cannot  be  said  to  have  been 
extorted  from  the  king  in  a  time  of  great  difficulty,  like 
that  of  lord  Stafford.  He  was  coolly  and  deliberately  per- 
mitted to  suffer  death ,  lest  the  current  of  loyalty ,  still 
sensitive  and  suspicions  upon  the  account  of  religion,  might 
be  somewhat  checked  in  its  course.  Yet  those  who  heap 
the  epithets  of  merciless,  inhuman,  sanguinary,  on  the 
whig  party  for  the  impeachment  of  lord  Stafford,  in 
whose  guilt  they  fully  believed ,  seldom  mention ,  without 
the  characteristic  distinction  of  *' good-natured,"  that 
sovereign ,  who  signed  the  warrant  against  Plunket ,  of 
whose  innocence  he  was  assured.  * 

■  Suie  Trials,  viii.  ^^7.  Chief  jnstice  Pemberton,  by  whom  he  was 
tried  ,  hid  strong  prejudices  against  the  papists ,  though  well  enough 
disposed  to  serve  the  court  in  some  respects. 

'  The  ling,  James  says  in  1671)1  was  convinced  of  the  falsehood 
of  the  plot,  "  while  the  seeming  necessity  of  his  affairs  made  this 
unfortunate  prince,  for  so  he  nuiy  well  he  termed  in  this  conjaiic- 
tnre ,  think  be  conld  not  he  wfe  but  by  consenting  every  day  to  the 
execution  of  those  he  knew  in  his  heart  to  he  most  inoocent;  and  aa 
for  that  notion  of  letting  the  law  take  its  course ,  it  was  such  a  piece 
of  casuistry  as  had  been  fatal  to  the  king  bia  lather, "  etc.  Slii.  If 
■his  was  blamable  in  1679,  how  mnch  more  in  1681  ? 

Temple  relates,  that  having  objected  to  leaving  some  priesta  to  lh« 
law,  at  tfaeboDie  of  commons  had  desired  in  1679,  naliiax  said  he 
woold  tell  every  one  he  was  a  pifust ,  if  he  <Kd  not  concur ;  and  that 
the  plot  most  be  treated  as  if  it  were  (me ,  whether  it  was  so  or  not : 
p.  339  (folio  edit.).  A  vile  maxim  indeed!  But  as  Halifax  never 
showed  any  want  of  candour  or  humanity,  and  voted  lord  Stafford 
not  guilty  next  year,  we  may  doubt  whether  Temple  has  represented 
this  quite  exactly. 

In  reference  to  lord  Stafford,  I  will  here  notice,  that  lord  John 
Russell,  in  a  passage  deserving  very  high  praise,  has  shown  rather 
too  mnch  candour  in  censoring  his  ancestor  (p.  140)  on  account  uf 
the  support  he  gave  (if,  in  fact,  he  did  so  ,  for  the  evidence  seems 
weak)  to  the  objection  raised  by  the  sherifTs ,  Bethel!  and  Cornish,  with 
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The  hostility  of  the  city  of  London ,  and  of  several 
other  towns ,  towards  the  court ,  degenerating  no  doubt 
into  a  factious  and  indecent  violence,  gave  a  pretext  for 
the  most  dangerous  aggression  on  public  liberty  that 
occurred  in  the  present  reign.  The  power  of  the  demo- 
cracy in  that  age  resided  chiefly  in  the  corporations. 
These  returned,  exclusively  or  principally,  a  majority 
of  the  representatives  of  the  commons.  So  long  as  they 
^ould  be  actuated  by  that  ardent  spirit  of  protestantism 
and  liberty ,  which  prevailed  in  the  middling  classes , 
there  was  little  prospect  of  obtaining  a  parliament  that 
would  co-operate  with  the  Stuart  scheme  of  government. 
The  adminbtration  of  justice  was  very  much  in  the  hands 
of  their  magistrates ;  and  especially  in  Middlesex ,  where 
all  juries  are  returned  by  the  city  sheriffs.  It  was  suggest- 
ed ,  therefore ,  by  some  craf^  lawyers ,  that  a  judgment 
of  forfeiture  obtained  against  the  corporation  of  London 
would  not  only  demolish  that  citadel  of  iusoleut  rebels , 
but  intimidate  the  rest  of  England  by  so  striking  an 
example.  True  it  was ,  that  no  precedent  could  be  found 
for  the  forfeiture  of  corporate  privileges.  But  general 
reasoning  was  to  serve  instead  of  precedents ,  and  there 

re«peri  to  the  mode  of  Stiftbnl'i  cxecDiioo.  Tltc  king  having  remitted 
•II  Ibe  SMltuce  rirept  die  behMding,  theie  ougisutei  tboaghl  fit  Xo 
coDswh  ihe  InMsr  of  conimiMis.  Hane  talks  of  RiusrU's  secoixliiig  tliii 
■' kwhuout  srruple,"  u  be  (alls  it,  and  iinpiimit  to  bctioD.  Bat,not- 
withstukding  the  ppilhel ,  it  b  rartaln ,  thai  ibe  odIj  qncslioD  wM  be- 
tveoi  d«lh  by  the  cord  iimI  ibe  aie;  ml  if  StaObtd  bad  been  gnilly, 
■«  Uwd  Ruitvll  was  omTiucrd,  of  a  Inost  alroduos  tnaxMi ,  be  could 
aot  deierre  to  be  s|iaird  the  more  igBOMiaioais  pouiahment.  The 
l?ttA  i*,  which  Mninto  hare  eacapcd  faolh  rtteae  writen,  that  if  the 
king  ruald  remit  a  (uiit  of  the  »»ii(ew»  npom  a  parliamentu-y  im- 
prMhannit,  it  Might  coaudnaUr  aKxt  the  qaabon,  whether  he 
roiM  not  (irM>l«|un).iu.  which  the  c»« 
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was  a  considerable  analogy  in  the  surrenders  of  the 
abbeys  under  Henry  Vm ,  if  much  authority  oould  be 
allowed  to  Uiat  transaction.  An  information  ,  as  it  is 
called,  quo  warranto  was  accordingly  brought  into  the 
G)UTt  of  King's  Bench  against  the  corporation.  Two  acts 
of  the  common  council  were  alleged  as  sufficient  misde- 
meanors to  warrant  a  judgment  of  forfeitare ;  one,  the 
imposition  of  certain  tolls  on  goods  bronght  iato  the  city 
markets  ,  by  an  ordinance  or  by-law  of  their  own ;  the 
other,  their  petition  to  the  king  in  December  1679  for 
the  sitting  of  parliament ,  and  its  publication  throughout 
the  country ' .  It  would  he  foreign  to  the  purpose  of  this 
work  to  inquire ,  whether  a  corporation  he  in  any  case 
subject  to  forfeiture  ,  ^e  afBrmative  of  which  seems  to 
have  been  held  by  courts  ef  justice  since  the  revolution ; 
or  whether  the  exaction  of  tolb  in  their  markets ,  in  con- 
sideration of  erecting  stalls  and  standings ,  -were  within 
the  competence  of  the  city  of  London  ;  or ,  if  not  so , 
whether  it  were  such  an  offence  as  could  legally  incur 
the  penalty  of  a  total  forfeiture  and  disfranchisement-, 
since  it  was  manitiest  that  the  crown  made  use  only  of 
this  additional  pretext ,  in  order  to  punish  the  corpora- 
tion for  its  address  to  the  king.  The  language ,  indeed  , 
of  their  petition  had  been  uncourtly ,  and  what  the  adhe- 
rents of  prerogative  would  call  insolent ;  but  it  was  at  the 
worst  rather  a  misdemeanor  for  which  the  persons  con- 
*cemed  might  be  responsible ,  than  a  breach  of  the  trust 
reposed  in  the  corporation.  We  are  not,  however,  sa 
much  concerned  to  argue  the  matter  of  law  in  this  ques> 
tion ,  as  to  remark  the  spirit  in  which  the  attack  on  this 
stronghold  of  popular  liberty  was  conceived.  The  court 

'  See  this  petition.  Somen'  Tracts ,  Tiii.  tH. 
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of  King's  Bench  pronounced  -  judgment  of  rorfeiture 
against  the  corporation;  but  this  judgment,  at  the  request 
of  the  attorney-general ,  was  only  recorded  :  the  city 
continued  in  appearance  to  possess  its  corporate  fran- 
chises ,  but  upon  submission  to  certain  regulations ; 
namely,  that  no  mayor,  sheriff,  recorder,  or  other  chief 
officer,  should  be  admitted  until  approved  by  the  Icing; 
that  in  the  event  of  his  twice  disapproving  their  choice 
of  a  mayor ,  he  should  himself  nominate  a  fit  person ,  and 
the  same  in  case  of  sheriffs,  without  waiting  for  a  second 
election ;  that  the  court  of  aldermen ,  with  the  king's 
permission,  should  remove  any  one  of  their  body;  that 
they  should  have  a  negative  on  the  elections  of  common 
councilmen ,  and  in  case  of  disapproving  a  second  choice , 
to  have  themselves  the  nomination.  The  coporation  sub- 
mitted thus  to  purchase  the  continued  enjoyment  of  its 
estates,  at  the  expense  of  its  municipal  independence; 
yet,  even  in  the  prostrate  condition  of  the  whig  party, 
the  question  to  admit  these  regulations  was  carried  by 
no  great  majority  in  the  common  councils  ' .  The  city  was 
of  course  absolutely  subservient  to  the  court  from  this 
time  to  the  revolution. 

After  the  fall  of  the  capital ,  it  was  not  to  be  expected 
that  towns  less  capable  of  defence  should  stand  out.  In- 
formations quo  warranto  were  brought  against  several 
corporations,  and  a  far  greater  uumber  hastened  to  anti- 
cipate the  assault  by  voluntary  surrenders.  It  seemed  to' 
be  recognized  as  law  by  the  judgment  against  London, 
that  any  irregularity  or  misuse  of  power  in  a  corporation 
might  incur  a  sentence  of  forfeiture ;  and  few  could  boast 

'  State  Trials,  viii.  10)9  —  1340.  Ralpb ,  717.  The  niajarlty  <nas  hut 
104  to  t)6 1  a  divisioD  honourable  to  the  spirit  of  ibe  cilixens. 
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Uiat  they  were  invuLnerable  at  every  point.  The  judges 
of  assize  on  their  circuits  prostituted  their  influence  and 
authority,  to  forward  this  and  everj;  other  encroachment 
of  the  crown.  JeGferies,  on  the  northern  circuit  in  i684) 
to  use  the  language  of  Charles  II's  roost  unhlushing  ad- 
vocate, "made  all  the  charters,  like  the  waUs  of  Jericho, 
fall  down  before  him ,  and  returned  laden  with  surrenders 
the  spoils  of  towns  ' .  "  They  received  instead  new  char- 
ters ,  framing  the  constitution  of  these  municipalities  on 
a  more  oligarchical  model ,  and  reserving  to  the  crown 
the  first  appointment  of  those  who  were  to  form  the  go- 
verning part  of  the  corporation.  These  changes  were  gra- 
dually brought  about  In  the  last  three  years  of  Charles's 
reign ,  and  in  the  beginning  of  the  next. 

There  can  be  nothing  so  destructive  to  the  EngUsh 
constitution ,  not  even  (he  introduction  of  a  military 
force ,  as  the  exclusion  of  the  electoral  body  from  their 
franchises.  The  people  of  this  country  are ,  by  our  laws 
and  constitution ,  bound  only  to  obey  a  parliament  duly . 
chosen  ;  and  this  violation  of  charters ,  in  the  reigns  of 
Charles  and  James ,  appears  to  me  the  great  and  leading 
justiBcatioD  of  that  event  which  drove  the  latter  from  the 
throne.  It  can ,  therefore ,  be  no  matter  of  censure ,  in  a 
moral  sense,  that  some  men  of  pure  and  patriotic  virtue, 
mingled ,  it  must  be  owned ,  with  others  of  a  far  inferior 
temper ,  began  to  hold  consultations  as  to  the  best  means 
of  resbting  a  government,  which,  whether  to  judge  from 
these  proceedings,  or  from  the  language  of  its  partisans, 
was  aiming  without  disguise  at  an  arbitrary  power.  But 
as  resistance  to  established  authority  can.  never  be  war- 
rantable until  it  b  expedient ,  the  proverbial  saying ,  that 
treason  never  prospers ,  because  by  prospering  it  ceases 

'  North's  Eumen  ,  6>6. 
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to  be  treason ,  being  founded  upon  very  good  sense ,  we 
could  hf  no  means  approve  any  scbemes  of  insurrectioD 
that  might  be  projected  in  i68a  ,  unless  we  could  per~ 
celve  that  there  was  a  fair  chance  of  their  success.  And 
this  we  are  not  led ,  fay  what  we  read  of  the  spirit  of  those 
limes,  to  believe.  The  tide  ran  violently  in  another  di- 
rection ;  the  courage  of  the  whigs  was  broken  ■,  their  ad- 
versaries were  strong  in  numbers  and  in  zeal.  But  from 
hence  it  is  reasonable  to  infer ,  that  men ,  like  lord  Esses 
and  lord  Russell,  with  so  much  to  lose  by  failure ,  with 
such  good  sense ,  and  such  abhorrence  of  civil  calamity, 
would  not  ultimately  have  resolved  on  the  desperate 
issue  of  arms ,  thou^  they  might  deem  it  prudent  to 
form  estimates  of  their  strength ,  and  to  knit  togeth«-  a 
confederacy  which  absolute  necessity  might  call  into 
Action.  It  is  beyond  doubt  that  the  supposed  con^irators 
had  debated  among  themselves  the  subject  of  an  insur- 
rection, and  poised  the  chances  of  civil  war.  ThusmutJi 
.  the  most  jealous  lawyer ,  I  presume ,  will  allow  might  be 
done,  without  risking  the  penalties  of  treason.  They  had, 
however,  gone  farther;  and  by  concerting  measures  in 
different  places,  as  well  as  in  Scotland,  for  a  rising, 
though  contingently ,  and  without  any  fixed  determina- 
tion to  carry  it  into  effect ,  most  probably ,  if  the  wh<^ 
business  had  been  disclosed  in  testimony ,  laid  themselvei 
open  to  the  law,  according  to  the  construction  it  has  fre- 
quently received.  There  is  a  considerable  difficulty,  after 
all  that  has  been  written ,  in  stating  the  extent  of  Uieir 
designs ;  but ,  I  think ,  we  may  assume ,  that  a  wide- 
spreading  and  formidable  insurrection  was  for  several 
months  in  agitation  ' .  But  the  difficulties  and  hazards  of 

'  Lady  Riisietl's  opinion  was,  (hat  "it  was  DO  more  than  what  her 
lord  confesEcd,  talk— and  it  is  possible  that  talk  going  to  for  at  to 
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llie  enterprise  had  ^ready  caused  lord  Russell  and  lord 
Essex  to  recede  From  the  desperate  couDseb  of  Shaftes- 
bury ;  and  but  for  the  unhappy  detection  of  the  con- 
spiracy ,  and  the  perfidy  of  lord  Howard ,  these  two  noble 
persons ,  whose  lives  were  untimely  lost  to  their  country, 
might  have  survived  to  join  the  banner  and  support  the 
throne  of  William.  It  is  needless  to  observe,  that  the 
minor  plot ,  if  we  may  use  that  epithet  in  reference  to 
the  relative  dignity  of  the  conspirators,  for  assassina- 
ting the  king  and  the  duke  of  York ,  had  do  immediate 
connexion  with  the  schemes  of  Russell ,  Essex ,  and 
Sidney.  ' 

But  it  is  by  no  means  a  consequence  from  the  admis- 
sion we  have  made,  that  the  evidence  adduced  on  lord 
Russell's  trial  was  sufficient  to  justify  his  conviction  *.  It 

roasider,  if  a  remedy  for  supposed  evils  might  be  sought,  how  it 
coidd  be  formed."  Life  oF  Lord  Russell,  p  if>$.  It  is  uot  easy,  how- 
ever, to  talk  long  in  this  maniier  about  the  hoa;  of  treasoo  ,  without 
iacurring  the  penalties  of  it. 

'  See  this  business  well  discussed  by  the  acute  and  indefatigable 
Halph,  p.  7*1,  and  by  Lord  John  Russell,  p.  i63.  See  also  State 
Trials,  ix.  353,  et  post.  Tliere  appear*  no  cause  for  doubling  the 
reality  of  nhat  is  called  the  Bye-house  plot.  The  case  a  gainst  Walcot, 
id.  5ii(,  was  prelty  well  proTed;  but  his  own  confessioo  completely 
hanged  him  and  his  friends  too.  His  attainder  was  reversed  after  the 
reTohitioD,  hut  only  on  account  of  some  technical  errors,  not  essenlial 
to  the  merits  of  the  case. 

'  Stale  Trials ,  ix.  677.  Lord  Essex  cut  his  throat  in  the  Tower.  He 
was  a  man  of  the  most  excellent  qualities ,  hut  snhject  to  constitu- 
tional melaudioly ,  which  overcame  his  fortitude;  an  event  the  more 
to  be  deplored ,  that  there  seems  to  have  been  no  possibility  of  his 
being  convicted.  A  suspicion ,  as  is  well  known  ,  obtained  credit  with 
the  enemies  of  the  court ,  that  lord  Essex  was  murdered ;  and  some 
evitience  was  brought  forward  hy  the  iral  of  one  Braddon.  The  late 
editor  of  the  State  Trials  seems  a  little  inclined  to  revive  this  report, 
which  even  Harris  (Life  of  Charles,  p.  35i)  docs  not  veiilute  to 


n,<jr.=^-,  by  Google 


aofi  THE  CONSTlTUTIONiX  HISTORY  OF  ENGLAND. 
appears  to  me ,  that  lord  Howard ,  and  perhaps  Rumsey, 
were  unwUHng  witnesses;  aod  that  the  former,  as  is 
frequently  the  case  with  those  who  hetray  their  friends 
in  order  to  save  their  own  lives,  divulged  no  more  than 
was  extracted  hy  his  own  danger.  The  testimony  of  neither 
witness,  especially  Howard,  was  given  with  any  degree 
of  that  precision  which  is  exacted  in  modem  times; 
and ,  as  we  now  read  the  trial ,  it  is  not  probable  that  a 
jury  in  later  ages  would  have  found  a  verdict  of  guilty, 
or  would  have  been  advised  to  it  by  the  court.  But,  on 
the  other  hand ,  if  lord  Howard  were  really  able  to  prove 
more  than  he  did ,  which  I  much  suspect ,  a  better  con- 
ducted examination  would  probably  have  elicited  facts 
unfavourable  to  the  prisoner ,  which  at  present  do  not 
appear.  I  do  not  perceive  that  any  overt  act  of  treason  is 
distinctly  proved  against  lord  Russell ,  except  his  con- 
currence in  the  project  of  a  rising  at  Taunton ,  to  which 

■ccredit;  ind  I  tm  snipTued  to  find  lord  John  Russell  obierTe,  '*  It 
.  nould  be  idle,  it  the  present  time,  la  pretend  to  give  any  opinion  on 
the  sobject , "  p.  i8i.  This  1  no  by  no  means  adinit.  We  have ,  on 
the  one  side ,  some  testimonies  hy  children ,  who  frequently  inveot 
and  perusl  in  Usehoods  ,  with  no  concdvaUe  motive.  Bnt,  on  the 
odnr  hand,  we  are  to  snppoae,  that  Charles  II  and  the  dnke  of 
YoA  caosed  a  detestable  mnrder  to  be  po^trated  on  one  towards 
whom  ihey  bad  never  shown  any  hostility ,  and  in  whose  deadi  they 
had  no  inmeai.  Eadi  of  these  piinces  had  bolts  enough ;  hot  I  niay 
venture  to  say,  thai  they  were  toull j  incapable  of  soch  >  crime.  One 
of  the  piesnmptiie  ai^nnenb  oT  Bnddoo ,  in  a  pamphlet  published 
long  afterwaidt,  is  ,  that  &e  king  and  his  brother  were  in  tbe  Tower 
on  dw  morning  of  lord  Essex's  death.  If  this  leads  to  any  thing ,  we 
are  to  bdie*e  thai  Chalks  the  Second  ,  like  the  tyrant  in  a  Gmb-street 
'"S^y  >  came  to  kill  his  prisoner  wiih  hif  own  hands.  Any  man  of 
ordinary  undeman<tiQg,  whiii  seems  not  lo  h**e  been  the  case  with 
Mr.  Braddon,  mnsl  poeeive  that  ibc  circnmslanoe  lends  to  repel 
Wapkaon,  rathci  than  the  contrary.  See  tbewbcle  of  this,  indltding 
Btoddon's  pamphlet .  in  State  Trials,  ii.  tivj. 
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Rumsey  deposes.  But  this  depending  on  the  oath  of  a 
single  witness,  could  not  be  sufficient  for  a  conviction. 

Pemberton,  chief  justice  of  the  common-pleas,  tried 
this  illustrious  prisoner  with  more  hunjanity  than  was 
usually  displayed  on  the  hench;  hut,  aware  of  his  preca- 
rious tenure  in  olBce ,  he  did  not  venture  to  check  the 
counsel  for  the  crown ,  Sawyer  and  Jefferies ,  the  most 
brutal  and  corrupt  of  mankind  ,  permitting  them  to  give 
a  great  body  of  hearsay  evidence ,  with  only  the  feeble 
and  useless  remark ,  that  it  did  not  affect  the  prisoner  '. 
Yet  be  checked  lord  Anglesea ,  when  he  offered  similar 
evidence  for  the  defence.  In  his  direction  to  the  jury, 
it  deserves  to  be  remarked ,  that  he  by  no  means  advan- 
ced the  general  proposition,  which  better  men  have  held , 
that  a  conspiracy  to  levy  war  is  in  itself  an  overt  act  of 
compassing  the  king's  death;  limiting  it  to  cases  where 
the  king's  person  might  be  put  in  danger ,  in  the  imme- 
diate instance ,  by  the  alleged  scheme  of  seizing  his 
guards 'His  language  indeed,  as- recorded  in  the  printed 
trial ,  was  such  as  might  have  produced  a  verdict  of 
acquittal  from  a  jury  tolerably  disposed  towards  the  pri- 
soner; but  the  sheriffs.  North  and  Rich,  who  had  been 

■  State  Trials ,  fii5.  Sawyer  told  lord  Rn««ell,  nbeo  he  applied  to 
have  his  trial  pat  off,  that  be  would  not  haTe  givcD  the  king  an 
boar'»  notice  to  save  his  life.  Id.  S81.  Yet  he  could  not  pretend  that 
the  prisoner  had  any  concern  in  the  assassination  plot. 

'  The  act  annulling  lord  Riuaell's  attainder  recites  him  to  have 
been  "wrongfully  convicted  by  partial  and  unjust  constructions  of 
kw."  State  Trials,  ix.  6yS.  Several  pamphlets  were  pobli shed  after  Ae 
reroliitioa  by  air  Robert  Atkins  and  sir  John  Hawles  against  the 
conduct  of  die  court  in  bis  trial ,  and  by  sir  Bartholomew  Shower  in 
behalf  of  it.  These  are  in  the  Sute  Trials,  But  Holt,  by  laying  down 
the  prindple  of  coDstructiTe  treason  in  Ashton't  case  ,  established  for 
ever  the  legality  of  Pemberton'a  doctrine,  and  indeed  carried  it  a 
good  deal  Farther. 

III.  l4 
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illegally  thrust  into  office ,  being  men ,  especi^y  the 
former ,  wholly  devoted  to  the  prerogatiTe ,  had  taken 
care  to  return  a  pannel  in  whom  they  could  confide.  ' 

The  trial  of  Algernon  Sidney,  at  which  Jefferies,  now 
raised  to  the  post  of  chief  justice  of  the  king's  hench , 
presided ,  is  as  familiar  to  all  my  readers ,  as  that  of  Lord 
Russell  *.  Their  names  have  heen  always  united  in  grate- 
ful veneration  and  sympathy.  It  is  notorious,  that  Sid- 
ney's conviction  was  obtained  by  a  most  illegal  distortion 
of  the  evidence.  Besides  lord  Howard ,  no  living  witness 
could  he  produced  to  the  conspiracy  for  an  insurrection ; 
and  though  Jefferies  permitted  two  others  to  prepossess 
the  jury  by  a  second-hand  story,  he  was  compelled  to 
admit ,  that  their  testimony  could  not  directly  atfect  the 
prisoner  ^.  The  attorney-general,  therefore,  had  recourse 
to  a  paper  found  in  his  house ,  which  was  given  in 
evidence ,  either  as  an  overt  act  of  treason  by  its  own 
nature ,  or  as  connected  with  the  alleged  conspiracy ;  for 
though  it  was  only  in  the  latter  sense  that  it  could  be 
admissible  at  all ,  yet  Jefferies  took  care  to  insinuate ,  in 
his  charge  to  the  jury,  that  the  doctrines  it  contained 

'  There  seems  litde  doubt,  that  the  jaries  were  packed  through  B 

cODtpiracy  of  the  therifFs  itith  Burton  and  Graham,  aolicitori  for  the 

crown.  State  Trials,  i-x.  gSi.  These  Iwotnen  rao  away  al  the  reyoln- 

tioD;  bat  Roger  North  vindicates  their  characters,  and  (hose  who 

■   trust  ID  him  may  think  them  honest. 

•  State  Trials  ,  iv.  8i8. 

'  Id.  846.  Vet  in  summing  np  the  evidence,  he  repeated  all  West 
and  Keeling  had  tbns  said  at  second-hand,  without  reminding  the 
jury  that  il  was  not  legal  testioiony.  Id.  899.  It  woold  he  said  by  hit 
advocates,  if  any  are  left,  that  these  witnesses  mast  have  been  left 
oat  of  the  question ,  since  there  could  otherwise  have  been  no  dispnie 
about  the  written  paper.  Bnt  they  were  undoubtedly  intended  to  prop 
up  Howard's  evidence ,  which  had  been  so  much  shaken  by  his  pre- 
vious declaration,  that  he  knew  of  no  conspiracy- 
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were  treaSoaable  in  themselves ,  and  without  reference 
to  other  evidence.  In  regard  to  truth  ,  and  to  that  justice 
which  cannot  be  denied  to  the  worst  men  in  their  worst 
actions,  I  must  observe,  that  the  common  accusation 
against  the  court  in  this  trial  of  having  admitted  in- 
sufficient proof  by  the  mere  comparison  of  hand- 
writing, though  alleged,  notonlyin  most  of  our  hbtorians, 
but  in  the  act  of  parliament  reversing  Sidney's  attainder, 
does  not  appear  to  be  well  founded;  the  testimony  to 
that  fact,  unless  the  printed  trial  is  extraordinarily  fal- 
sified ,  heing  such  as  would  be  receired  at  present  '.  We 
may  allow  also,  that  the  passages  from  Utis  paper,  as 
laid  in  the  indictment,  containing  very  strong  a 


'  This  is  poioied  out,  pcrbapi  for  the  firM  time,  in  an  cKcellcDt 
modern  law-book,  Phillips's  Law  of  EvideDce.  Yet  the  act  for  the 
reversal  of  Sidney's  attainder  declares,  JB  the  preamble,  that  "  the 
paper,  supposed  10  ba  bis  baud-writing ,  waa  not  proved  by  the  tea- 
timoay  of  t|iiy  one  witoeM  to  be  wriltea  by  him,  but  the  jury  was 
directed  to  believe  it  by  comparing  it  witb  other  writings  of  the  taid 
Algernon."  Stale  Trials,  997.  Tbii  does  not  appear  to  have  been  tbe 
case ,  and  though  Jefferies  is  taid  to  bave  garbled  the  manuscript 
trial  before  it  was  prinlej  (for  all  tbe  tritb ,  at  tbii  time,  wtt«  pidi- 
liabedby  authority,  which  makes  them  much  bciier  evidence  against 
tbe  judges  ihati  for  tbem),  yet  be  can  hardly  have  substituted  so 
mach  testimony  withont  its  attracting  the  uotice  of  Atkins  and  Uawles, 
who  wrote  after  the  revolution.  However,  io  Hayes's  case,  Slate 
Triak,  X.  3ii,  though  the  prisoner's  hand-wriliog  to  a  letter  waa 
proved  in  the  nanal  way  by  persona  who  bad  Men  bim  write,  yet 
this  letter  was  also  shown  to  tbe  jury,  along  witb  some  of  hi*  acknow- 
ledged wriliug,  for  the  purpose  of  their  comparison.  It  is  poasillle 
iherefore,  that  the  same  may  have  been  done  on  Sidney's  trial,  though 
the  circamstance  does  not  appear.  Jefferies  indeed  says ,  "  compari- 
son of  hands  was  allowed  for  good  proof  ■■  Sidney's  ea*e."  Id.  3i3. 
But  1  do  Dot  bdieve  that  the  eipresiuon  was  used  in  that  age  so  pre- 
cisely as  it  is  at  present;  and  it  is  well  known  to  lawyers,  that  the 
rules  of  evidence  on  this  subject  bave  only  been  distinctly  laid  down 
within  tbe  memory  uf  the  present  generation. 
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of  the  right  of  ihe  people  to  depose  an  unworthy  king , 
might  by  possibility,  if  connected  by  otber  evidence  with 
the  conspiracy  itself,  have  been  admissible  as  presump- 
tions for  the  jury  to  consider  whether  they  had  been 
written  in  furtherance  of  that  design.  But  when  they 
caine  to  be  read  on  the  trial  with  their  context ,  though 
only  with  such  parts  of  that  as  the  attorn ey-^nerat  chose 
to  produce  out  of  a  voluminous  manuscript,  it  was  clear 
that  they  belonged  to  a  theoretical  work  on  government , 
long  since  perhaps  written ,  and  incapable  of  any  bearing 
upon  the  other  evidence.  ' 

The  manifest  iniquity  of  this  sentence  upon  Algernon 
Sidney,  as  well  as  the  high  courage  he  displayed  through- 
out these  last  scenes  of  his  life ,  have  inspired  a  sort  of 
enthusiasm  for  his  name,  which  neither  what  we  know 
of  his  story ,  nor  the  opinion  of  his  contemporaries  seem 
altogether  to  warrant.  The  crown  of  martyrdom  should  be 
suffered ,  perhaps ,  to  exalt  every  virtue ,  and  efface  every 
defect  Lu  patriots ,  as  it  has  often  done  in  saints.  In  the 
faithful  mirror  of  history,  Sidney  may  lose  something  of 
this  lustre.  He  possessed  no  doubt  a  powerful,  active, 
and  undaunted  mind,  stored  with  extensive  reading  on 
the  topics  in  which  he  delighted.  But  having  proposed 
one  only  object  for  hispolitical  conduct,  the  establishment 
of  a  republic  in  England ,  his  pride  and  inSesibility, 
though  they  gave  a  dignity  to  his  character,  rendered  his 
views  narrow ,  and  his  temper  unaccommodating.  It  was 
evident  to  every  reasonable  man  ,  that  a  republican  go- 
vernment ,  being  adverse  to  the  prepossessions  of  a  great 
majority  of  the  people ,  could  only  be  brought  about  and 
maintained  by  the  force  of  usurpation.  Yet  for  this  idol 
of  his  speculative  hours ,  he  was  content  to  sacrifice  the 

'  See  Harris's  Lives,  v.  347. 
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liberties  of  Europe ,  lo  plunge  the  country  in  civil  war, 
and  even  to  stand  indebted  to  France  for  protection. "lie 
niayjustly  be  suspected  of  baving  been  tbe  chief  promoter 
of  the  dangerous  cabals  with  Barillon ;  nor  could  any  tool 
of  Charles's  court  be  more  sedulous  in  representing  the 
aggressions  of  Lonis  XIV  in  theNetherlands  as  indifferent 
to  our  honour  and  safety. 

Sir  Thomas  Armstrong ,  who  had  fled  to  Holland  on 
the  detection  of  the  plot ,  was  given  up  by  the  States.  A 
sentence  of  outlawry,  which  bad  passed  against  him  in 
his  absence ,  is  equivalen  t ,  in  cases  of  treason  ,  to  a  con- 
viction of  the  crime.  But  the  law  allows  the  space  of  one 
year,  during  which  the  party  may  surrender  himself  to  taLe 
his  trial.  Armstrong ,  when  brought  before  the  court , 
insisted  on  this  right,  and  demanded  a  trial.  Nothing 
could  be  more  evident ,  in  point  of  law,  than  that  be  was 
entitled  to  it.  But  Jefferies,  with  inhuman  rudeness, 
treated  bis  claim  as  wholly  unfounded,  and  would  not 
even  suffer  coun^l  to  be  beard  in  bb  behalf.  He  was 
executed  accordingly  without  trial '.  But  it  would  be  too 
prolix  to  recapitulate  all  the  instances  of  brutal  inj  ustice , 
or  of  cowardly  subserviency,  which  degraded  the  Eng- 
lish lawyers  of  the  Stuart  period ,  and  never  so  infa- 
mously as  in  these  last  years  of  Charles  II.  From  this 
prostitution  of  the  tribunab,  from  the  intermission  of 
parliaments  ,  and  the  steps  taken  to  render  them  tn  fu- 
ture mere  puppets  of  the  crown  ,  it  -  was  plain  that  all 
constitutional  securities  were  at  least  in  abeyance ,  and 
those  who  felt  themselves  most  obnoxious ,  or  whose  spirit 
was  too  high  to  live  in  an  enslaved  country,  retired  to 
Holland  asan  asylum  in  which  they  might  wait  the  occasion 

'  Stale  Trials,  x.  io5. 
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of  better  prospecU ,  or,  at  tbe  worst ,  breathe  an  air  of 
liberty.  ■ 

Meanwhile  the  prejudice  against  the  whig  party,  which 
had  reached  »o  great  a  height  in  1681  ,  was  stUt  farther 
enhanced  by  the  detection  of  the  late  conspiracy.  The 
atrocious  scheme  of  assas»nati(Hi ,  alleged  against  Walcot 
and  some  others  who  had  suffered ,  was  blended  by  the 
arts  of  the  court  and  clergy,  and  by  the  blundering  cre- 
dulity of  the  gentry,  with  those  less  heinous  projects, 
ascribed  to  lord  Russell  and  his  associates  ' .  These  pro- 
jects, if  true  in  their  full  extent ,  were  indeed  such  as 
men  honestly  attached  to  the  govemmeDt  of  their  country 
could  not  &il  to  disapprove.  For  this  purpose,  a  decla- 
ration full  of  malicious  insinuations  was  ordered  to  be 
read  in  all  churches  '.  It  was  generally  commented  upon , 
we  may  make  no  question ,  in  one  of  those  loyal  dis- 
courses, which -trampling  on  all  truth ,  charity,  and  mo- 
deration ,  had  no  other  soope  than  to  inflame  the  hearers 
against  noD- con  forming  protestants ,  and  to  throw  oblo- 
quy on  the  constitutional  privileges  of  tbe  subject. 

It  is  not  my  intention  to  censure ,  in  any  strong  sense 
of  the  word ,  tbe  Anglican  clergy  at  this  time  for  their 
assertion  of  absolute  non-4-esistance ,  so.  far  as  it  was  done 
without  calumny  and  insolence  towards  those  of  anodier 
way  of  thinking ,  and  without  self'^interested  adulation 
of  the  ruling  power.  Their  error  was  very  dangerous, 
and  had  nearly  proved  destructive  of  the  whole  constitu- 

'  Tbe  grand  jur;  of  Northamptonshire,  in  |683,  "  prcMnt  it  as 
very  enpedient  and  necessary  for  securing  the  peace  of  this  couatly, 
that  all  ill  aflected  persons  may  give  security  (ot  the  peace ;"  specify- 
ing  a  number  of  genllemen  of  the  first  families,  as  the  names  of  Hon- 
tagn,  Langhara  ,  etc.  show.  Somers'  Tracts,  riii.  409. 

'  Ralph,  p.  768.  Harris's  Lives,  v,  3ai. 
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tion ;  but  it  was  one  which  had  come  down  with  high 
recommendation  ,  and  of  which  they  could  only  perhaps 
be  undeceiTed ,  as  men  are  best  undeceived  of  most  er- 
'  rors,  by  experience  that  it  might  hurt  ihemBelvea.  It  was 
the  tenet  of  their  homilies ,  their  canons ,  their  most 
distingui^ed  divines  and  casuists  ;  it  had  the  apparent 
sanction  of  the  legislature  in  a  statute  of  the  present 
re^n.  Many  excellent  men,  as  was  shown  after  the  re- 
volution, who  had  never  made  use  of  this  doctrine  as 
an  engine  of  faction  or  private  interest ,  could  not  dis- 
entangle their  minds  from  the  ai^uments  or  the  au- 
thority on  which  it  rested.  But  by  too  great  a  nucober  it 
was  eagerly  brought  forward  to  serve  the  purposes  of  ar- 
bitrary  power,  or  at  beat  to  fix  the  wavering  protes- 
tantism of  the  court  by  professions  of  unimpeachable 
loyalty.  To  this  motive ,  in  fact ,  we  may  trace  a  good 
deal  of  the  vehemence  with  which  the  non-resisting  [mn- 
ciple  had  been  originally  ad  vanced  by  the  church  of  Eng- 
land under  the  Tudors ,  and  was  continually  ui^ed  under 
the  Stuarts.  If  we  look  at  the  tracts  and  sermons  pub- 
lished by  both  parties  after  the  restoration ,  it  will  ap- 
pear manifest  that  the  Komish  and  Anglican  churches 
bade ,  as  it  were ,  against  each  other  for  the  favour  of 
the  two  royal  brothers.  The  one  appealed  to  its  ac- 
knowledged principles,  while  it  denounced  the  pretensions 
of  the  holy  see  to  release  subjects  from  their  allegiance , 
and  the  bold  theories  of  popular  government ,  which  Ma- 
riana and  some  other  Jesuits  had  promulgated.  The  others 
retaliated  on  the  first  movers  of  the  reformation ,  and 
expatiated  on  the  usurpation  of  lady  Jane  Grey,  not  to 
say  Elizabeth ,  and  the  republicanism  of  Knox  or  Calvin. 

From  the  fera  of  the  exclusion  bill  especially,  to  the 
death  of  Charles  II ,  a  number  of  books  were  published 


■■h,Go()gle 


ai6  THE  COHSTITCTIOMAL  HISTOBY  OF  ENGLAND. 

in  favour  of  an  indeiea^le  bereditary  right  to  the 
crown,  and  of  ahsolute  non-resistance.  These  were, 
however,  of  two  very  different  classes.  The  authors  of 
the  first ,  who  were  perhaps  the  more  numerous ,  did  not' 
deny  the  legal  limitations  of  monarchy.  They  admitted , 
that  no  one  was  bound  to  concur  in  the  execution  of 
unlawful  commands.  Hence  the  ohedience  they  deemed 
indispensable  was  denominated  passive ;  an  epithet ,  which , 
in  modern  usage ,  is  little  more  than  redundant ,  but  at 
that  time  made  a  sensible  distinctton.  If  all  men  should 
confine  themselves  to  this  line  of  duty,  and  merely  reliise 
to  become  the  instruments  of  such  unlawful  commands , 
it  was  evideot  that  no  tyranny  could  be  carried  into  effect. 
If  some  should  be  wicked  enough  to  oo-operatc  against 
the  liberties  of  their  country,  it  would  still  be  the  bouoden 
obligation  of  chnstians  to  submit.  Of  this ,  which  may  be 
reckoned  the  moderate  party,  the  most  eminent  were 
Hickes ,  in  a  treatise  called  Jovian ,  and  Sherlock ,  in  his 
case  of  resistance  to  the  supreme  powers  '-.  To  this  also 

■  Tbu  book  of  Sherlock ,  printed  in  1684  >u  the  moti  iMe  lr«atiie 
oa  that  side.  His  proposition  is  that  "  sovereigD  princes,  or  the  id- 
preme  power  io  any  nation ,  in  whomsoever  placed ,  is  in  all  cases 
irresistible.  "  Re  infers,  tram  the  statute  i3  Car.  a,  declaring  it  on- 
lawful,  under  any  pretence,  to  wage  war,  eien  defensive,  against 
the  king ,  that  the  supreme  power  is  in  him ;  for  he  who  is  unaccnonl- 
able  and  irresistible  is  supreme.  There  are  some,  be  owns,  who  con- 
tend Ihnt  the  higher  powers  mentioned  b}'  St.  Paul  meuitthelaw, 
and  that  when  princes  violate  tbe  laws,  we  may  defend  their  legal  au- 
thoritj'  against  their  persoaal  nsurpatioDs.  He  answers  this  very 
feebly.  '*.  No  law  can  come  into  the  notion  and  definition  of  supreme 
and  sovereign  powers;  such  a  prince  is  under  the  direction,  but 
cannot  possibly  be  said  to  be  nndei'  the  government  of  the  law ,  be- 
cause there  is  no  superior  power  to  take  cognizance  of  bis  breach  of 
it ,  and  a  law  has  no  authority  to  govern  where  there  is  no  power  to 
punish.  "P.  114.  "These  men  think,  "  he  says,  p.  116,  "  that  all 
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must  have  belonged  archbishop  Sancroft ,  and  the  great 
body  of  non-juring  clei^,  who  had  refused  to  read  the 
declaration  of  indulgence  under  James  11 ,  and  whose  con- 
duct in  that  respect  would  be  utterly  absurd ,  except  on 

civil  authority  is  founded  in  consent,  as  if  there  were  no  natoral  lord 
of  the  world ,  or  all  munkiad  came  free  «nd  independent  into  the 
worid.  Thii  ii  a  contradiction  to  what  at  other  timei  they  will  grant , 
that  the  inttitntioii  of  ciril  power  and  aathority  ii  from  God;  and 
indeed  if  it  be  not,  I  know  not  how  »aj  prince  can  JDitify  the  taking 
away  the  life  of  any  man,  whatever  crime  be  has  been  guilty  of.  For 
no  man  has  power  of  hii  own  life ,  and  therefore  cannot  ^Itc  this 
power  to  another;  which  proves  tbai  ibe  power  of  capital  pnnlih- 
ments  cannot  result  from  mere  consent ,  bat  from  a  snperjor  BDlho- 
rity,  which  is  lord  of  life  and  death."  This  is  platuihly  urged ,  and  ii 
not  reftited  in  a  moment.  Ue  next  comes  to  an  objection,  which 
eventually  he  wal  compelled  to  admit ,  with  some  discredit  to  his 
consistency  and  disinterestedness.  "  '  Is  the  power  of  viclorions  re- 
bels and  nsnrperi  ftora  God?  Did  Oliver  Cromwell  receive  his  power 
from  God?  then  it  leema  It  was  unlawful  to  reiiat  him  too, or  to  con- 
spire against  him;  then  all  those  loyal  subjects  who  refused  to  submit 
to  him  when  be  bad  got  the  power  in  bis  bands  were  rebels  and  trai- 
tors.' To  this  I  answer ,  that  the  most  prosperous  rebel  u  not  the 
higher  powers,  while  our  natural  prince,  10  whom  we  owe  obedience 
and  mbjectiou,  is  in  being.  And  iberefore,  thougb  luch  men  may 
get  the  power  into  th«r  hands  by  God's  permission,  yet  not  by  God's 
ordinance;  and  be  who  resists  them  does  not  resist  the  ordinance  of 
God ,  but  the  usurpations  of  men.  In  hereditary  Uugdoim ,  the  king 
never  dies,  hut  the  same  minute  that  the  natural  person  of  one  king 
dies ,  the  crown  descends  upon  the  next  of  blood ;  and  iherefore ,  he 
who  rebelleth  against  the  fotber ,  and  murders  him ,  continues  e  rebel  . 
in  the  reign  of  the  son ,  which  commences  with  his  father's  death.  It 
is  otherwise,  indeed,  where  none  can  pretend  a  greater  title  to  the 
crown  thgn  the  usurper,  for  there  possession  of  power  seem*  to  give 
•  a  right."  P.  117. 

Sherlock  began  to  preach  in  a  very  different  manner  at  soon  as 
Jiitnea  showed  a  disposition  to  set  up  his  own  church.  "  It  is  no  act 
uf  loyally,  "  he  told  the  bouse  of  commons.  Hay  ly,  i<i85,  *'  to 
accommodate  or  compliment  away  our  religion  and  it)  legal  seen- 
rilies.  "  Good  Advice  to  the  Pulpits. 
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the  supposition  thai  there  existed  some  Lawful  boundaries 
of  the  royal  authority. 

But  besides  these  men ,  who  kept  some  measures  with 
the  constitution ,  even  while ,  by  their  slavish  tenets  , 
they  laid  it  open  to  the  assaultsof  more  intrepid  enemies, 
another  and  a  pretty  considerable  class  of  writers  did  not 
hesitate  to  avow  their  abhorrence  of  all  limitations  upon 
arbitrary  power.  Brady  went  back  to  the  primary  soarces 
of  our  bbtory,  and  endeavoured  to  show  that  Magna 
Charta  ,  as  well  as  every  other  constitutional  law  ,  were 
hut  rebellious  encroachments  oo  the  ancient  uncontrol- 
lable imprescriptible  prerogatives  of  the  monarchy.  His 
writings ,  replete  with  learning  and  acuteness  ,  and  in 
some  respects  with  just  remarks  ,  though  often  unfair 
and  always  partial ,  naturally  produced  an  effect  on 
those  who  had  been  accustomed  to  value  the  consti- 
tution rather  for  its  presumed  antiquity  ,  than  its  real 
excellence.  But  the  author  most  in  vogue  with  the  par- 
tisans of  despotism  was  sir  Robert  Filmer.  He  had  lived 
before  (he  civil  war  ,  hut  his  posthumous  writings  came 
to  light  about  diis  period.  They  contain  an  elaborate  vindi- 
cation of  what  was  called  the  patriarchal  scheme  of  govern- 
ment ,  which,  rejecting  with  scorn  that  original  contract 
whence  human  society  bad  been  supposed  to  spring ,  de- 
rives all  legitimate  authority  from  that  of  primogeniture, 
the  next  heir  being  king  by  divine  right ,  and  as  incapable 
of  being  restrained  in  his  sovereignty,  as  of  being  excluded 
from  it.  "  As  kingly  power , "  he  says  "  is  by  the  law  of 
God ,  so  hath  it  no  inferior  power  to  limit  it.  The  father 
of  a  family  governs  by  no  other  law  than  his  own  will , 
not  by  the  laws  and  wills  of  his  sonsand  servants'."  "The 
direction  of  the  law  is  but  like  the  advice  and  direction 

•  P.  8i. 
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which  the  king's  couDcil  gives  the  king ,  which  no  maD 
says  is  a  law  to  the  king  '.  "  "  General  laws,  "  he  ob- 
serves ,  "  made  in  partiament ,  may ,  upon  known  re- 
specls  to  the  king ,  by  his  authority  he  mitigated  or 
suspended  upon  causes  only  known  to  htm ;  and  by  the 
coronation  oath  ,  he  b  only  bound  to  observe  good  laws  , 
of  which  he  is  the  judge  '.  "  "  A  man  is  bound  to  obey 
the  king's  command  against  law  ,  nay,  in  some  cases  , 
against  divine  laws^.  "  In  another  treatise  ,  entitled  the 
Anarchy  of  a  Mixed  or  Limited  Monarchy,  he  inveighs , 
with  no  kind  of  reserve  or  exception ,  against  the  regular 
constitution;  setting  off  with  an  assumption,  that  the 
parliament  of  England  was  originally  hot  an  imitation  of 
the  States  General  of  France,  which  had  no  further 
power  than  to  present  requests  to  the  king.  * 

These  treatises  of  Filmer  obtained  a  very  favourable 
reception.  We  find  the  patriarchal  origin  of  government 
frequently  mentioned  in  the  publications  of  this  time  as 
an  undoubted  truth.  Considered  with  respect  to  his  cele- 
brity rather  than  his  talents,  he  was  not,  as  some  might 
imagine ,  too  ignoble  an  adversary  for  Locke  to  have 
combated.  Another  person  ,  far  superior  to  Filnter  in 
political  eminence  ,  undertook  at  the  same  time  an  un- 
equivocal defence  of  absolute  monarchy.  This  was  sir 
Geoi^e  Mackenzie ,  the  famous  lord  advocate  of  Scotland. 
In  his  Jus  Regium ,  published  in  1664 ,  and  dedicated  to 
the  university  of  Oxford ,  he  maintains ,  that  ' '  monarchy 

■  P.  u5. 

'  P.  98.  .00. 

'  P.  100. 

'  This  treatise,  Mibjoined  to  one  of  greater  leugtli,  eatitleii  the 
Freeholder's  Grand  Inquest,  was  publislied  in  1679;  but  the  Pa- 
triarcha  not  till  168S. 
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in  its  nature  is  absolute  ,  and  consequently  these  pre- 
tended limitations  are  against  the  nature  of  monarchy '." 
'*  Whatever  proves  monarchy  to  be  an  excellent  govern- 
ment ,  does  by  the  same  reason  prove  absolute  monarchy 
to  be  the  best  government  j  for  if  monarchy  be  to  be 
commended  because  it  prevents  divisions ,  then  a  limited 
monarchy ,  which  allows  the  people  a  share ,  is  not  to  be 
commended  ,  because  it  occasions  them  ;  if  monarchy  be 
commended ,  because  there  is  more  expedition ,  secresy, 
and  other  excellent  qualities  to  be  found  in  it,  then  abso- 
lute monarchy  is  to  be  commended  above  a  limited  one , 
becatise  a  limited  monarch  must  impart  his  secrets  to  the 
people  ,  and  must  delay  the  noblest  designs  ,  until  mali- 
cious and  factious  spirits  be  either  gained  or  overcome ; 
and  the  same  analogy  of  reason  will  hold  in  reflecting 
upon  all  other  advantages  of  monarchy  ,  the  examination 
whereof!  dare  trust  to  every  man's  own  bosom*.  "We 
can  hardly,  after  this  ,  avoid  being  astonished  at  the  ef- 
frontery even  of  a  Scots  crown  lawyer ,  when  we  read  in 
the  preface  to  this  very  treatise  of  Mackenzie  ,  "  Under 
whom  can  we  expect  to  be  free  from  arbitrary  govern- 
ment, when  we  were  and  are  afraid  of  it  under  king 
Charles  I  and  king  Charles  HP" 

It  was  at  this  time  that  the  university  of  Oxford  pub- 
lished their  celebrated  decree  against  pernicious  books 
and  damnable  doctrines ,  enumerating  as  such  above 
twenty  propositions  ,  which  they  anathematized  as  false  , 
seditious ,  and  impious.  The  first  of  these  b ,  that  all  civil 
authority  is  derived  originally  from  the  people  ;  the  se- 
cond ,  that  there  is  a  compact ,  tacit  or  express,  between 
the  king  and  his  subjects  ;  and  others  follow  of  the  same 

'  P.  39. 
■  P,  iG. 
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descriptiOD.  Tl^ey  do  not  explicitly  condemn  a  limited 
monarchy,  like  Filmer  ,  but  eTideatly  adopt  his  scheme 
of  primogenitary  right,  whichis incompatible  with  it.  Nor 
is  there  the  slightest  intimation  that  the  university  ex- 
tended their  censure  to  such  praises  of  despotic  power  as 
have  heen  quoted  in  the  last  pages  ' .  This  decree  was 
publicly  burned  by  an  order  of  the  house  of  lords  in 
1709  :  nor  does  there  seem  to  have  been  a  single  dissent 
in  that  body  to  a  step  that  cast  such  a  stigma  on  the  uni- 
versity. But  the  disgrace  of  the  offence  was  greater  than 
that  of  the  punishment. 

We  can  frame  no  adequate  conception  of  the  jeopardy 
ID  which  our  liberties  stood  under  the  Stuarts ,  especially 
in  ibis  particular  period ,  without  attending  to  this  spirit 
of  servility,  which  had  been  so  sedulously  excited.  It 
seemed  as  if  England  was  about  to  play  the  scene  which 
Denmark  had  not  long  since  exhibited ,  by  a  spontaneous 
surrender  of  its  constitution.  And  although  this  loyalty 
were  much  more  on  the  tongue  than  in  the  heart,  as  the 
next  reign  very  amply  disclosed  ,  it  served  at  least  to 
deceive  the  court  into  a  belief  that  its  future  steps  would 
be  almost  without  difficulty.  It  is  uncertain  whether 
Charles  would  have  summoned  another  parliament.  He 
either  had  the  intention  ,  or  professed  it  in  order  to  ob- 
tain money  from  France ,  of  convoking  one  at  Cam- 
bridge in  the  autumn  of  1681  '■  But  after  the  scheme  of 

'  Collier,  901;  Sonjers'  Tracts,  viii.  4>o. 

*  Dalrymple,  appendix,  8;  Life  of  James,  691.  He  prel«iided  to 
Gome  into  a  proposal  of  the  Dutch  for  aa  glUaoce  with  Spain  aiid  the 
empire  agaimt  the  fresh  encroachments  of  France ,  and  to  call  a  par- 
liament for  that  purpose,  but  with  no  sincere  intention,  aa  he  assured 
BariJlon.  "  Je  n'ai  aucune  intention  il'aasemhlerlc  parlement;  ce  soat 
des  diables  qui  Tenlent  ma  mine.  "  Dahymple,  i5. 
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new-modclting  corporations  b^an  to  be  tried ,  it  was  his 
policy  to  wait  the  effects  of  this  regeneration.  Il  was 
better  still ,  in  his  judgment ,  to  dispense  with  the  com- 
mons altogether.  The  period  fixed  by  law  had  elapsed 
nearly  twelve  months  before  his  death  ,  and  we  have  no 
evidence  that  a  new  parliament  was  in  conteraplatioo.  But 
Louis ,  on  the  other  hand  ,  having  discontinued  bis  an- 
nual subsidy  to  the  king  in  1664 ,  after  gaining  Straaburg 
and  Luxemburg  by  his  connivance ,  or  rather  co-opera- 
tion '  ,  it  would  not  have  been  easy  to  avoid  a  recur- 
rence to  the  only  lawful  source  of  revenue.  The  king  of 
France  ,  it  should  he  observed ,  behaved  towards  Charles 
as  men  usually  treat  the  low  tools  by  whose  cormption 
they  have  obtained  any  end.  During  the  whole  course  of 
their  long  negotiations,  Louis,  though  never  the  dupe 
of  our  wretched  monarch ,  wa^  compelled  to  endure  his 
shufSing  evasions ,  and  pay  dearly  for  his  base  com- 
phances.  But  when  he  saw  himself  no  longer  in  need  of 
them  ,  it  seems  to  have  been  in  revenge  that  he  penoitted 
the  publication  of  the  secret  treaty  of  1670  ,  and  with- 
drew bis  pecuniary  aid.  Charles  deeply  resented  both 
these  marks  of  desertion  in  his  ally.  In  addition  to  them 
he  discovered  the  intrigues  of  the  French  amhassadors 
with  his  malecontent  commons.  He  perceived  also  that 
by  bringing  home  the  duke  of  York  from  Scotland  ,  and 

'  He  took  too.ooa  liiret  for  allowing  the  Frencli  to  seize  Laxem- 
burg;  after  this  he  offered  his  irbitTDtion ,  aod  on  Spain's  refnsal, 
laid  the  fiiult  on  her,  though  aheadj  bribed  to  decide  in  livoar  of 
Prance,  Lord  Rochester  was  a  parly  in  all  these  base  transactions.  The 
acquisition  of  Luxemburg  and  Strasbnrg  was  of  the  utmost  importtmce 
to  Louis,  as  thej  gave  him  a  predominatiDg  inflneDce  over  the  four 
Rhenish  electors,  through  whom  he  hoped  to  pnxmre  the  election  of 
the  dauphin  as  king  of  the  Romans,  Id.  36. 
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restortag  him  in  defiance  of  the  test  act  to  the  pnvy- 
council,  he  had  made  the  presumptive  heir  of  the  throoe , 
possessed  as  he  was  of  superior  steadiness  and  attention  , 


too  near  a  rival  to  himself.  These  reflections 


appear 


have  depressed  his  mind  in  the  latter  months  of  his  life , 
and  to  have  produced  that  remarkable  private  reconci- 
liation with  the  duke  of  Monmouth ,  through  the  in* 
fluence  of  lord  Halifax ;  which ,  had  he  lived ,  would  very 
prohahly  have  displayed  one  more  revolution  in  the  un- 
certain policy  of  this  reign  '.  But  a  death,  so  sudden  and 
inopportune  as  to  excite  suspicions  of  poison  in  some 
most  nearly  connected  with  him  ,  gave  a  more  decisive 
character  to  the  system  of  government.  ' 

'  Dalryuiple,  appendix,  74;  Bnruetj  Mizure,  Hist,  de  la  R^toIu- 
l!oil  de  1688,  i.  3  jo.  371.  This  it  Gonfirmed  bj' ,  or  rather  coofimis, 
the  Tery  curious  aotes  found  in  the  duke  of  Monmouth's  pocket-book 
when  he  was  taken  aCVer  the  haitle  of  Sedgmoor,  and  pablithed  in 
the  appendix  lo  Welwood's  Memoirs.  Though  we  should  rather  see 
more  eilernal  eyidence  of  their  authority,  Thau,  as  lar  as  I  know, 
ha»  been  produced ,  ibej  have  great  marks  of  i(  in  themselves;  and  it 
is  not  impossible  that,  after  the  revolution,  Welwood  may  have  oh^ 
tained  them  from  the  secretary  of  stale's  office. 

■  It  i«  mentioned  by  Mr.  Fox ,  as  a  traditiou  in  the  duke  of  Rich- 
mond's family,  that  the  duchess  of  Porumoath  believed  Charles  11 
to  have  been  poisoned.  This  I  find  confirmed  in  a  letter  read  on  the 
trial  of  Francis  Francia,  indicted  for  treason  in  1715.  "  The  duchess 
of  Portsmouth ,  who  is  at  present  here ,  gives  a  great  deal  of  offence , 
as  I  am  informsd ,  by  pretending  to  prove  that  the  late  king  James 
bad  poisoned  hit  brother  Charles;  it  was  not  expected,  that  after  so 
many  years'  retirement  in  France,  she  should  come  hither  to  revive 
that  vnlgar  report,  which  at  so  critical  a  time  cannot  be  for  any  good 
purpose.  "  State  Trials,  xv.  g^jS.  It  is  almost  needless  to  say,  that 
Ibe  toipicion  was  wholly  unwarrantable. 
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CHAPTER  XIII. 

on  THS  STATE  OF  THE  COSSTITUTION    VHDER  CQIKLES  II, 

Effect  of  the  Prea*.  —  Bettrictiooa  upon  tt  before  aad  after  the  Rei- 
loratioD.  — Liceiiiing  Acts.  —  P<^tic>l  Writings  checked  bj  the 
lodges.  —  InstiDcel  of  illegal  ProclBmationi  not  uumeroiu.  - — 
Juries  fined  for  Verdictl.  — Question  of  their  Bight  to  return  a 
geueral  Verdict.  —  Habeu  Corpus  Act  passed.  —  DifTereuces  be- 
twecD  Lords  and  Commons.  —  Judicial  Ponen  of  the  Lords  histo- 
rically traced-  —  Their  PreiensioDs  about  the  Time  of  the  Reston- 
tion.  —  Eesiitance  made  by  the  Commons.  —  Dispute  about  iheir 
original  Jurisdiction  —  and  that  in  Appeab  from  Courts  of  Eijuity. 
—  Qnesiion  of  the  exclusive  Bight  of  the  Commons  as  to  H onej- 
bills.  —  Its  History,  —  The  Biglit  extended  farther.  ^  State  of 
the  Upper  House  under  the  Tndors  and  Stuarts.  —  Angmenlation 
of  the  Temparal  Lords.  —  State  of  the  Commons.  —  Increase  of 
their  Members.  - —  Question  as  to  Rights  of  Election,  ^i  Four 
different  Theories  as  to  the  original  Principle.  —  Their  Probability 

It  may  seem  rather  an  extraordinai'y  position ,  after  the 
last  chapters,  yet  is  strictly  true ,  that  the  fundamental 
privileges  of  the  suhject  were  less  invaded ,  the  prero- 
gative swerved  into  fewer  excesses  during  the  reign  of, 
Charles  II  than  perhaps  in  any  former  period  of  equal 
length.  Thanks  lo  the  patriot  energies  of  Selden  and 
Elliott,  of  Pym  and  Hampden,  the  constitutional  bound- 
aries of  royal  power  had  heen  so  well  estahlished  ,  that 
no  minister  was  daring  enough  to  attempt  any  flagrant 
and  general  violation  of  them.  The  frequent  session  of 
parliament ,  and  its  high  estimation  of  its  own  privileges , 
furnished  a^security  against  illegal  taxation.  Pfothing  of 
this  sort  has  heen  imputed  lo  the  government  of  Charles, 
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the  first  king  of  England,  perhaps,  whose  reign  was 
wholly  free  from  such  a.  charge.  And  as  (he  nation  hap- 
pily escaped  the  attempts  that  were  made  after  the  res- 
toration, to  revive  the  star-chamber  and  bighrcommis- 
sion  courts ,  there  was  no  means  of  chastising  political 
delinquencies,  escept  through  the  regular  tribunals  of 
justice ,  and  through  the  verdict  of  a  jury.  Ill  as  the  one 
were  often  constituted,  and  submissive  as  the  other 
might  often  he  found ,  they  afforded  something  more  of 
a  guarantee  ,  were  it  only  by  the  publicity  of  their  pror 
ceedings ,  than  the  dark  and  silent  divan  of  courtiers 
and  prelates  who  sat  in  judgment  under  the  two  former 
kings.  Though  the  bench  was  frequently  subservient  , 
the  bar  contained  high-spirited  advocates,  whose  firm 
defence  of  iheir  clients  the  judges  often  reproved ,  but 
no  loDger  affected  to  punish.  The  press ,  above  all ,  was 
in  continual  service.  An  eagerness  to  peruse  cheap  and 
ephemeral  tracts  on  all  subjects  of  passing  interest  had 
prevailed  ever  since  the  reformation.  These  had  been 
extraordinarily  multiplied  from  the  meeting  of  the  long 
parliament.  Some  thousand  pamphlets  of  different  des- 
criptions ,  written  between  that  time  and  the  restoration, 
may  be  found  in  the  Bristish  Museum ;  and  no  collection 
can  be  supposed  to  be  perfect.  It  would  have  required 
the  summary  process  and  stem  severity  of  the  court  of 
star-chamber  to  repress  this  torrent ,  or  reduce  it  to 
those  bounds  which  a  government  is  apt  to  consider  as 
secure.  But  the  measures  taken  with  this  view  under 
Charles  II  require  to  be  distinctly  noticed. 

In  the  reign  of  Henry  VIII,  when  the  political  impor- 
taiKe  of  the  art  of  printing,  especially  in  the  great  ques- 
tion of  the  reformation ,  began  to  be  apprehended ,  it  was 
thought  necessary  (o  assume  an  absolute  control  over  it, 
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partly  by  the  king's  general  prerogative,  and  still  more 
by  virtue  of  hb  ecclesiastical  supremacy'.  Thus  it  be- 
came usual  to  grant  by  letters  patent  the  exclusiTe  right 
of  printing  the  Bible  or  religions  books,  and  afterwards 
all  others.  The  privilege  of  keeping  presses  was  limited 
to  the  members  of  the  stationers'  company,  who  were 
bound  by  i^gulations  established  in  the  reign  of  Mary  by 
the  star-chamber,  for  the  conb'aTention  of  which  they 
incurred  the  speedy  chastisement  of  that  vigilant  tribu- 
nal. These  r^ulatiom  not  only  limited  the  number  of 
presses,  and  of  men  who  should  be  employed  on  them, 
but  subjected  new  publications  to  the  previous  inspec- 
tion of  a  licenser.  The  long  parliament  did  not  hesitate 
to  copy  this  precedent  of  a  tyranny  they  had  overthrown, 
and  by  repeated  ordinances  against  unlicensed  printing, 
hindered ,  as  far  as  in  them  lay,  this  great  instrument  of 
political  power  from  serving  the  purposes  of  their  ad- 
versaries. Every  government ,  however  popular  in  name 
or  origin ,  must  have  some  uneasiness  from  the  great 
mass  of  the  multitude ,  some  vtcisGitudes  of  public  opi- 
nion to  apprehend;  and  experience  shows  that  repub- 

'  It  was  said  id  i8  Car.  II  (  i6€f)),  that  "  the  king  by  the  commoD 
Ian  hath  a  general  prerogative  ovar  the  priming  press;  so  that  noae 
ODgfac  to  print  a  book  for  puMic  use  without  his  license.  "  This  seeiDS  , 
howerer,  lo  have  been  in  theargaraentof  cottosel;  but  ihe  court  hdd 
that  a  patent  to  print  law-books  exclusively  wa<  no  monopoly.  Carter's 
Beports,  89.  "  Mailers  of  state  and  ihings  that  concern  the  govern- 
ment, "  it  i«  said  in  another  case,  **  were  never  lefl  to  any  man's 
libeTty  to  print  that  wonid.  "  i  Hod.  Reps.  iSS.  Sennet  informs  at , 
that  feveral  eomplaintt  liaving  been  made  of  Lilly's  Grammar,  the 
lue  of  which  had  been  prescribed  by  the  royal  eccleiiastical  sir^ire- 
nucy,  it  was  thought  proper,  in  iGGJi  that  a  new  public  form  of 
gnunmar  should  be  drawn  up  and  appeared  in  convocation,  lo  be  en- 
joined by  the  royal  authority.  One  was  accordingly  brought  in  by 
biihop  Pitrson ,  Iml  the  niatter  dropped.  Life  of  Charlet  II ,  37^' 
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Uc6,  espeeiftlly  in  a  revcJatioaarf  season,  ^rink  as  in- 
stinctively,  and  sometimes  as  reasonably,  from  an  open 
license  of  the  tongue  and  pen ,  as  the  most  jealous  court. 
We  read  the  noble  apology  of  MiUos  Ibr  the  freedom  of 
the  press  with  admiration ;  but  it  had  little  influence  on 
the  parliament  to  whom  it  was  addressed. 

It  might  easily  be  anticipated ,  from  the  general  spirit 
of  lord  Clarendon's  odminbtratioQ ,  that  he  would  not 
suffer  the  press  to  emancipate  itself  from  these  established 
shackles  ' .  A  bill  for  the  reflation  of  printing  failed  in 
1661,  from  the  commons'  jealousy  of  the  peers,  who 
had  inserted  a  clause  exempting  their  own  houses  from 
search'.  But  next  year  a  statute  was  enacted,  which, 
reciting  the  well-government  and  regulating  of  printers 
and  printing-presses  to  be  matter  of  public  care  and  con- 
cerament ,  and  that  by  the  general  licentiousness  of  the 
late  times  many  evil-disposed  persons  had  been  encou- 
raged to  print  and  sell  heretical  and  seditious  books, 
'  prohUHts  every  private  person  from  printing  any  book  or 
pamphlet ,  unless  entered  with  the  stationers'  company , 
«nd  duly  licensed  in  the  following  manner ;  to  wit ,  books 
of  law  by  the  chancellor  or  one  of  the  ohJef  justices,  of 
history  and  politics  by  the  secretary  of  state ,  of  heraldry 
by  the  kings  at  arms ,  of  divinity ,  physic ,  or  philosophy, 
by  the  bishops  of  Canterbury  or  London ,  or,  if  jmnted 
in  either  university ,  by  its  chancellor.  The  number  of 

'  We  find  an  order  of  coanral,  June  7,  i66o,  lh*l  the  lutioaeri' 
WUffWy  4o  seize  anil  deliver  to  the  secretary  of  itate  all  copies  of 
Buchsiun's  History  of  Scotlaud,  and  De  Jure  Regai  spud  Scotos, 
■*  irbich  are  verj  pernicious  to  nionarchy,  and  injuHous  to  his  ma- 
jesty's  blessed  progenitors.  "  Eennet'a  Kegister,  tyS.  Thb  nas  begia- 
ning  early. 

'  Commons' Journals,  July  ay  ,  1661. 
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master-printers  was  limited  to  twenty ;  tbey'were  to  give 
security,  to  affix  their  names ,  and  to  declare  the  author, 
if  required  by  the  licenser.  The  king's  messengers ,  by 
warrant  from  a  secretary  of  state,  or  the  master  and 
wardens  of  the  stationers'  company,  were  empowered  to 
seize  unlicensed  copies  wherever  they  should  think  fit  to 
s^rch  for  them ,  and  in  case  they  should  find  any  un- 
licensed book  suspected  to  contain  matters  contrary  to 
the  church  or  state ,  they  were  to  bring  them  to  the  two 
bbhops  before  mentioned ,  or  one  of  the  secretaries.  No 
books  were  allowed  to  be  printed  out  of  London ,  except 
in  York  ,  and  in  the  universities.  The  penalties  for  print- 
ing without  license  were  of  course  heavy  ' .  This  act  was 
only  to  last  three  years ,  and  af^er  being  twice  renewed , 
the  last  time  until  the  conclusion  of  the  first  session  of 
the  next  parliament,  expired  consequently  in  1679;  an 
era  when  the  house  of  commons  were  happily  in  so  dif- 
ferent a  temper,  that  any  attempt  to  revive  it  must  have 
proved  abortive.  During  its  continuance ,  the  business 
of  licensing  hooks  was  intrusted  to  sir  Roger  L'Estrange , 
a  well-known  pamphleteer  of  that  age ,  and  himself  a 
most  scurrilous  libeller  in  behalf  of  the  party  he  es- 
poused, that  of  popery  and  despotic  power.  It  is  hardly 
necessary  to  remind  the  reader  of  Uie  objections  that 
were  raised  to  one  or  two  lines  in  Paradise  Lost. 

Though  a  previous  license  ceased  to  be  necessary,  it 
was  held  by  all  the  judges ,  having  met  for  this  purpose, 
if  we  believe  chiefjustice  Scroggs ,  by  the  king's  command, 
&at  all  books  scandalous  to  the  government ,  or  to  private 
persons,  may  be  seized,  and  the  authors  or  those  expo- 
sing them  punished  :  aud  that  all  writers  of  false  news , 

'  14  C«r.  XI,  C.33. 
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though  not  scandalous  or  seditions ,  are  indictable  on  that 
account'.  But  in  a  subsequent  trial,  he  informs  the  jury 
that ,  "  when  by  the  king's  command  we  were  to  give  in 
our  opinion  what  was  to  he  done  in  point  of  the  regulation 
of  the  press,  we  did  all  subscribe ,  that  to  print  or  publish 
any  news,  books,  or  pamphlets  of  news  whatsoever  is  ille- 
gal-, that  it  is  a  manifest  intent  to  the  breach  of  the  peace, 
and  they  may  be  proceeded  against  by  law  as  an  illegal 
thing  *.  Suppose  now  that  this  thing  is  not  scandalous,  what 
then  ?  If  there  had  been  no  reflection  in  this  book  at  all , 
yet  it  is  ilUcite,  and  the  author  ought  to  he  conTicted  for 
it.  And  that  is  for  a  public  notice  to  all  people ,  and  espe- 
cially printers  and  booksellers ,  that  ihey  ought  to  print 
no  book  or  pamphlet  of  news  whatsoever  without  autho- 
rity." The  pretended  libel  in  this  case  was  a  periodical 
pamphlet,  entitled -the  Weekly  Pacquet  of  Advice  from 
Home ,  being  rather  a  Tiruleut  attack  on  popery,  than 
serving  the  purpose  of  a  newspaper.  These  extraordinary 
propositions  were  so  far  from  being  loosely  advanced ,  that 
the  icourt  of  king's  bench  proceeded  la  make  an  order, 
that  the  book  should  no  longer  1>e  printed  or  published 
by  any  person  whatsoever^.  Such  an  order  was  evidently 

'  Slate  Truls,  vii.  919. 

'  Thiit  declaration  of  ihe  judges  is  recorded  in  the  following 
passage  of  the  London  Gazette,  May  5,  i58o.  "  This  day  ihe  judges 
made  their  report  to  hi>  majesty  in  cooncil,  in  porsuance  of  an  order 
of  this  board,  by  ithich  they  uuanimousty  declare ,  that  his  majesty 
may  by  law  prohibit  the  prloling  and  publishing  of  all  news-books 
and  pamphlets  of  news  whatsoever  not  licensed  by  hia  ntaje<lT*^ 
anlhority,  as  manifestly  tending  to  the  breach  of  the  peace  and  dis- 
turbance of  (be  kingdoDi.  Whereupon  bis  idajesly  was  pleased  10  direct 
a  proclamation  to  be.  prepared  for  the  restraining  the  printing  of 
news  books  and  pamphlets  of  news  without  leave.  "  Accordingly  such 
a  proclamation  appears  in  the  Gazette  of  Hay  17. 

'  Stale  Trials ,  vii.  1117.  viii.  184.  197.  Even  Norlh  seems  to  admit 
that  this  was  a  stretch  of  power.  Examen,  564. 
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beyond  the  competence  of  that  coart,  were  even  the  pre- 
rogative of  the  ling  id  council  as  high  as  its  warmest  ad- 
vocates could  strain  it.  It  formed  accordingly  one  article 
of  the  impeachment  voted  agaiust  Scroggs  in  the  next 
session  ' .  Another  was  for  issuing  general  warrants  (that 
is ,  warrants  wherein  no  names  are  mentioned)  ,  to  seize 
seditious  libels  and  apprehend  their  authors*.  But  this 
impeachment  having  fallen  to  Ae  ground,  no  check  was 
put  to  general  warrants,  at  least  from  the  secretary  of 
state,  till  the  famous  judgment  of  the  eonrt  of  common 
pleas  iti  1764- 

Thote  encroachments  on  the  legislative  supremacy  of 
parliament,  and  on  the  personal  rights  of  the  subject,  by 
means  of  procUnationB  issued  from  the  privy-council , 
which  had  rendered  former  princes  of  both  the  Tudor 
and  Stuart  families  almost  arbitrary  masters  of  their 
people ,  had  fallen  with  the  odious  tribunal  by  which 
they  were  enforced.  The  king  was  restored  to  nothii^ 
but  what  the  law  had  preserved  to  him.  Few  instances 
appear  of  illegal  proclamations  in  his  reign .  One  of  these , 
in  1 665  ,  required  all  officers  and  soldiers  who  had  served 
in  the  armies  of  the  late  usurped  powers  to  depart  the 
cities  of  London  and  Westminster,  and  not  to  return 
within  twenty  miles  of  them  before  the  November  fol- 
lowing. This  seems  connected  with  the  welt-grounded 
apprehension  of  a  republican  conspiracy^.  Another,  im- 
mediately after  the  fire  of  London ,  directed  the  mode 
in  which  bouses  should  be  rebuilt ,  and  enjoined  the  lord- 

■  Stale  Tri«lB,Tiii.  i63. 

'  It  seems  titat  these  itarranls,  though  uinal,  viae  knono  to  be 
agaiDBt  the  Uw.  State  Trials,  vn.  gig.  <j56.  Pouibly  they  might  have 
beeo  justified  under  the  words  of  the  licensing  set,  while  tbst  nan  in 
f<»i^ ;  and  haringbeen  (hns  introduced,  were  not  laid  aside. 

'  Kennel's  Charle*  II,  177. 
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mayor  and  other  city  magistrates  to  pull  dowo  vfbal- 
soever  obstinate  and.  refractory  persons  might  pres^ipe  to 
erect  upon  pretenty  that  the  ground  was  their  own ;  an«l 
especially  that  no  houses  of  timber  should  be  erected  for 
the  future '.Though  the  public  benefit  of  this  restriction, 
and  of  some  order  as  to  the  rebuilding  of  a  city  which  hfld 
been  destroyed  in  great  measure  through  the  want  of  it , 
w^  sufficiently  manifest ,  it  is  impossible  to  justify  the 
tone  and  tenor  of  this  proclamation ,  and  more  particu- 
larly as  the  meeting  of  parliament  was  very  near  at  h^nt). 
£ut  ao  act  haTiDg  passed  therein  for  the  same  purpose , 
the  protcUraation  must  be  considered  ^  having  had  little 
effect.  Another  instance,  and  far  legs  capable  of  exte- 
nuation ,  is  a  proclamation  fof  shutting  up  coffee-houses , 
in  December,  i6^5.  I  have  already  mentioned  this  as  an 
intended  measure  of  lord  Clarendon.  Coffee-houses  were 
all  at  that  time  subject  to  a  license ,  granted  by  the  ma- 
gistrates at  quarter  sessions.  But  the  licenses  having  hecfi 
gntnted  for  a  certain  time ,  it  was  justly  questioned  whe- 
ther they  could  in  any  manner  be  revokied.  This  procla- 
mation being  of  such  di^uitable  legality,  the  judges,  ac- 
cording to  North  ,  were  consulted ,  and  intimating  to  the 
council  that  they  were  not  agreed  in  opinion  upon  the 
most  material  questions  submitted  to  them ,  it  seemed  ad- 
visable to  recall  it'.  In  this  essential  matter  of  proclama- 
tions, therefore,  the  (administration  of  Charles  U  is  very 
advantageously  compared  with  that  of  his  father;  and  , 
considering  at  the  same  time  the  entire  cessation  of  im- 
positions of  money  without  coi^sent  of  parliament,  we 

•  Sme Trials,  vi.  Hi-j. 

'  Ralph  ,  11)7-  North's  Examen,  I'i^.  Keniiet,  337-  Hume  of  cmirsp 
pretends  thai  ihin  proclamulion  would  hmr  been  reckoned  legal  in 
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must  admit  that,  however  dark  might  be  his  designs? 
there  were  no  such  general  infringements  of  public  liberty 
in  his  reign  as  had  contiDUally  occua^d  before  the  long, 
parliament. 

One  undeniable  Fundamental  privilege  had  survived 
the  shocks  of  every  revolution  ;  and ,  in  the  worst  times , 
except  those  of  the  late  usurpation ,  had  been  the  stand- 
ing record  of  primeval  liberty — the  trial  by  jury  :  what- 
ever infringement  had  been  made  on  thb,  in  many  cases 
of  misdem^anbr,  by  the  pretended  jurisdiction  of  ibe 
star-chamber,  it  was  impossible ,  after  the  bold  reformers 
of  t64i  bad  lopped  off  that  nnsightly  escrescence  from 
the  constitution  ,  to  prevent  a  criminal  charge  from  pass- 
ing tbe  legal  course  of  investigation  through  the  inquest 
of  a  grand  j*iry,  and  the  Verdict  in  open  court  of  a  petty 
jury.  Bat  the  judges,  and  other  ministers  of  justice,  for 
the  sake  of  their  own  authority  or  that  of  the  crown , 
devised  various  means  of  subjecting  jnri^  to  their  own 
direction  ,  by  intimidation  ,  by  unfair  returns  of  tbe 
panel ,  or  by  narrowing  the  boundaries  of  their  lawful 
function.  It  is  said  to  have  been  tbe  practice  in  early 
times,  as  I  have  mentioned  from  sir  Thomas  Smith  in 
another  place ,  to  Bne  juries  for  returning  verdicts  against 
the  direction  of  the  court ,  even  as  to  matter  of  evidence , 
or  to  summon  tbem  before  the  star-chamber.  It  seems 
that  instances  of  this  kind  were  not  very  numerous  after 
the  accession  of  Elizabeth ;  yet  a  small  number  occur  in 
our  books  of  reports.  They  were  probably  sufficient  to 
keep  juries  in  much  awe.  But  after  the  restoration ,  two 
judges,  Hyde  and  Reeling,  successively  chief  justices  of 
tbe  king's  bench ,  took  on  them  to  exercise  a  pretended 
power,  which  had  at  least  been  intermitted  in  the  time  of 
the  conimonwealth.  Tbe  grand  jury  of  Somerset  having 
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found  a  bill  for  manslaughter  instead  of  marder,  against 
the  advice  of  the  latter  judge,  were  summoned  before 
the  court  of  king's  bench ,  and  dismissed  with  a  repri- 
mand instead  of  a  fine  ' .  In  other  eases  fines  were  set  on 
petty  juries  for  acquittals  against  the- judge's  direction. 
Iliis  uiMisual  and  dangerous  inroad  on  so  important  a 
right  attracted  the  notice  of  the  house  of  commons ;  and 
a  committee  was  appointed ,  who  reported  some  strong 
resolutions  against  Keeling  for  illegal  and  arbitrary  pro- 
ceedings in  hia  office ,  the  last  of  which  was ,  that  he  be 
brought  to  trial ,  in  order  to  condign  punishment ,  in  such 
manner  as  the  house  should  deem  expedient.  But  the 
chief  justice  having  requested  to  be  heard  at  the  bar,  so 
far  extenuated  his  offence,  that  the  house,  after  resol- 
ving that  the  practice  of  fining  or  imprisoning  jurors  is 
illegal ,  came  to  a  second  resolution ,  to  proceed  no  farther 
against  him.  * 

'  "  Sir  Hagh  Wyndham  and  other*  of  die  grand  jury  of  Somerget 
vier«  at  the  kat  asiizei  boand  over ,  by  lord  Ch.  J.  Keeling ,  to  appear 
at  the  K.  B.  the  fint  day  of  this  term,  to  aniirer  a  misdenieanor  for 
finding  upon  a  bill  of  murder,  '  billi  vera  quoad  manslaughter,' 
againil  the  directioni  of  the  judge.  Upon  their  appearance  they  were 
told  by  the  court,  being  full,  that  it  was  a  misdemeanor  in  ihem, 
for  they  are  not  Co  distinguish  betnixt  murder  and  manslaaghter;  for 
it  is  only  the  circmnstance  of  malice  which  makes  the  di^ereace ,  and 
4hat  may  be  implied  by  the  law,  without  any  fact  at  all,  and  ao  it  lies 
not  in  the  judgment  of  a  jury  but  of  the  judge;  that  the  intention  of 
their  finding  indictmenls  is,  that  there  might  be  no  malicious  prose- 
cution; and  therefore  if  the  matter  of  the  indictment  be  not  framed 
of  malice,  hut  is  verisimilis,  though  it  be  not  vera,  yet  it  answers  their 
oaths  to  present  it.  Twisden  said  he  had  known  petty  juries  ptinighed 
in  my  lord  chief  justice  Hyde's  time,  for  disobeying  of  the  judge's 
directions  in  point  of  law.  But,  because  it  was  a  mistake  in  their 
judgments  rather  than  any  obstinacy,  the  court  discharged  them 
withoat  any  £ne  or  other  attendance."  Pasch.  ig  Car.  a.  Seeling, 
Ch.  J.  Twisden ,  Wyndham ,  Morton ,  justices.  Hargrave  MS9.  n.  339. 

'  Journal!!,  1 6th  Oct.  iKfi^. 
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The  precedents  ,  bovever ,  which  theae  judges  gd- 
deavoured  to  estahUsh ,  were  repelled  id  a  more  decisive 
manoer  than  hy  a  resolulioo  of  tbe  house  of  commotis. 
For  in  two  cases,  where  the  fines  thus  imposed  npoo 
jurors  bad  been  estreated  into  tbe  exchequer ,  Hale ,  tbeo 
chief  baron  ,  with  tbe  advice  of  most  of  the  judges  of 
England,  as  he  informs  us  ,  stayed  process;  and  in  a 
subsequent  case  it  was  resolved  by  all  the  judges ,  except^ 
one ,  that  it  was  against  law  to  fine  a  jury  for  giving  a 
verdict  contrary  to  the  court's  direction.  Yet  oolwith- 
standing  this  very  recent  deteroiination  ,  tbe  recorder  of 
London ,  in  1670 ,  upon  the  acquittal  of  Penn  and  Mead  , 
the  quakers ,  on  an  indictment  for  au  unlawful  assembly , 
imposed  a  fine  of  forty  marks  on  each  of  the  jury  '. 
Busbell,  one  of  their  number  ,  being  committed  for  non- 
.  payment  of  this  fine ,  sued  bis  writ  of  habeas  corpus  from 
the  court  of  common  pleas ;  and  on  the  return  made  that 
he  had  been  committet^for  finding  a  verdict  against  full 
and  manifest  evidence  ,  and  against  the  direction  of  the 
court,  chief  justice  Vaughan  held  the  ground  to  be  in- 
sufficient ,  and  discharged  the  party.  In  his  reported  judg- 
ment on  this  occasion ,  he  maintains  the  practice  of  finding 
jurors,  merely  011  this  account ,  to  he  comparatively  re- 
cent ,  and  clearly  against  law  °.  No  later  instance  of  it 
is  recorded;  and  perhaps  it  can  only  be  ascribed  lo  the 
violence  that  still  prevailed  in  the  house  of  commons 
against  non -conformists  ,  that  the  recorder  escaped  its 
animadversion. 

bi  ibis  jndgm^it  of  the  chief  justice  Vaughan  ,  he 
was  led  to  enter  on  a  question  much  controverted  in  later 
times,  the  legal  right  of  the  jury  to  find  a  general  ver- 

'  State  Trials,  Ti.  367. 

'  V.ijghan's  Rpporls.  Slate  TriaU,  v,  ygi). 
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diet,  in  criminal  cases,  where  it  delermines  not  only 
the  truth  of  the  facts  as  deposed ,  but  their  quality  of 
^It  or  innocence ;  or  as  it  is  commonly ,  though  not 
perhaps  quite  accurately  worded  ,  to  judge  of  the  laiv  as 
welt  as  the  fact.  It  is  a  received  maxim  with  us ,  that  the 
judge  cannot  decide  on  questions  of  (act,  nor  the  jury  on 
those  of  Uw.  Whenever  the  general  principle,  or  what 
may  he  termed  the  major  proposition  of  the  syllogism  , 
which  every  litigated  case  contains,  can  be  extracted 
from  the  particular  circumstances  to  which  it  is  sup- 
posed to  apply ,  the  court  pronounce  their  own  determi- 
nation ,  witbont  reference  to  a  jury.  The  province  of  the 
latter ,  however,  though  it  properly  extend  not  to  any 
general  decision  of  the  law,  is  certaiuly  not  bounded ,  at 
least  in  modern  times,  to  a  mere  estimate  of  the  truth  of 
testimony.  The  intention  of  the  litigant  parties  in  civil 
matters ,  of  the  accused  in  crimes ,  is  ,  in  every  case  ,  a 
matter  of  inference  from  the  testimony  ,  or  from  the 
acknowlet^ed  fects  of  the  case ;  and  wherever  that  in- 
tention is  material  to  the  issue  ,  is  constantly  left  for  the 
jury's  deliberation.  There  are,  indeed,  rules  in  criminal 
proceedings  which  supersede  this  consideration  ;  and 
where  ,  as  it  is  expressed  ,  the  law  presumes  the  inten- 
tion in  determining  the  offence.  Thus  in  the  common  in- 
stance of  murderer  mansl)iughter ,  the  jury  cannot  legally 
determine-that  provocation  to  be  sufficient,  which  by 
the  settled  rules  of  law  is  otherwise ;  nor  can  they ,  in 
any  case ,  set  up  novel  and  arbitrary  constructions  of 
their  own,  without  a  disregard  of  their  duty.  Unfortu- 
nately it  has  been  sometimes  the  disposition  of  judges  to 
claim  to  themselves  the  absolute  interpretation  of  facts  , 
and  the  exclusive  right  of  drawing  inferences  from  them , 
as  it  has  occasionally,  though  not  perhups  with  so  much 
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danger ,  been  the  frailly  of  juries  to  make  their  un- 
deniable right  of  returning  a  general  verdict  subservient 
(o  faction  or  prejudice.  Vaughan  did  not  of  course  mean 
to  encourage  any  petulance  in  juries  that  should  lead 
them  to  pronounce  on  the  law,  nor  does  he  expatiate  so 
largely  on  their  power ,  as  has  sometimes  since  been 
usual;  but  confines  himself  to  a  narrow,  though  conclu- 
sive ,  line  of  argument ,  that  as  every  issue  of  fact  must 
be  supported  by  testimony,  upon  the  truth  of  which  the 
jury  are  exclusively  to  decide  ,  they  cannot  be  guilty  of 
any  legal  misdemeanor  in  returning  their  verdict ,  though 
apparently  against  the  direction  orthe  court  in  point  of 
law,  since  it  cannot  ever  be  proved  that  they  believed  4he 
evidence  upon  which  that  direction  must  have  rested  ' . 

I  have  already  pointed  out  to  the  reader's  notice  that 
article  of  Clarendon's  impeachment ,  which  charges  him 
with  having  caused  many  persons  to  be  imprisoned  against 
law  *.  These  were  released  by  the  duke  of  Buckingham's 
administration  ,  which  in  several  respects  acted  on  a  more 
liberal  principle  than  any  other  in  this  reign.  The  prac- 
tice was  not ,  however ,  wholly  discontinued.  Jenkes ,  a 
citizen  of  London  ,  on  the  popular  or  factious  side  ,  hav- 
ing been  committed  by  the  king  in  council  for  a  mutinous 
S[>erch  in  Guildhall ,  the  justices  at  quarter  sessions  re- 
fuM'd  to  admit  him  to  bail ,  on  pretence  that  he  had 
ttecn  committed  by  a  superior  court;  or  to  try  him ,  be- 
cause ho  was  not  entered  iu  the  calendar  of  prisooers. 

'  Srr  IlnrgTAt'c'l  judicious  obia-vattaiu  on  the  proTiDce  of  joriei. 
Smi^  Trinlii ,  vi.  toil. 

'  Thiue  wIhi  w««  conGnvd  bv  watranU  woe  (arced  to  buy  their 
Ithwrtv  oflhecnuMiet*:"  ^^luch,  "  ores  Pq>TS  (July  7,  1667),  "is 
•  inii«t  latumUhl^  (hing  that  wc  da  prafemcdiy  own  that  we  do  these 
itiings,  «Hir  fiur  richi  and  juiJicc  $*Le,lM)loBly  toBt^^ry  this  or  that 
inif»i«  ahiHil  the  kinp.  "■ 
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The  chancellor  ,  on  application  for  a  habeas  corpus  , 
declined  to  issue  it  during  the  vacation;  and  the  chief 
justice  of  the  Ling's  bench ,  to  whom ,  in  the  next  place , 
the  friends  of  Jenices  had  recourse  ,  made  so  many  diffi- 
culties ,  that  he  Uy  io  prison  for  several  weeks  '.  This 
has  been  commonly  said  to  have  produced  the  famous 
act  of  habeas  corpus.  But  this  is  not  truly  stated.  The 
arbitrary  proceedings  of  lord  Clarendon  were  what  really 
gave  rise  toil.  A  bill  to  prevent  the  refusal  of  the  writ  of 
habeas  corpus  was  brought  into  the  bouse  on  April  lo  , 
1680,  but  did  not  pass  the  committee  in  that  session  *. 
But  another  to  the  same  purpose  ,  probably  more  reme- 
dial ,  was  sent  up  to  the  lords  in  March  1669-70  ^.  It 
felled  of  success  in  the  upper  house ;  but  the  commons 
continued  to  repeat  their  struggle  for  this  important 
measure ,  and  in  the  session  of  1673-4  passed  two  hills  , 
one  to  prevent  the  imprisonment  of  the  subject  in  gaols 
beyond  the  seas,  another  lo  give  a  more  expeditious  use 
of  the  writ  of  habeas  corpus  in  criminal  matters  ^ .  The 
same  or  similar  bilb  appear  to  have  gone  up  to  the  lords 

'  Swte  Trials,  Ti.  1189- 

'  Commoas'  Journals.  Ai  the  titles  only  of  these  bill*  lire  entered 
iu  the  Joornali,  their  purport  caiiaat  be  stated  with  ibsolnte  certainty. 
They  might  howeTen,  1  suppose,  he  found  in  some  of  the  offices. 

'  Pari.  Hill.  Rfii.  It  wai  appo*ed  by  the  court. 

*  Id  this  MMion,  Feb.  14,  a  coniiniltee  was  appointed  to  inipecl 
the  laws,  and  conaidei  how  the  king  may  commit  any  subject  by  bis 
immediale  warrant ,  as  the  law  now  slands,  and  report  the  same  to  th« 
hovie,  and  also  how  the  law  now  stands,  touching  comniitments  of 
peraons  by  the  conncil-lable.  Halph  supposes  (p.  sS5)  that  this  gave 
rise  to  the  habeas  corpus  act,  which  is  certainly  not  the  rase.  The 
statute  16  Car.  I.  c.  10.  seems  to  recognize  the  legality  of  commit- 
ment* by  the  king's  special  narraot,  or  by  the  priiy-cooncil,  or  some, 
at  least,  of  its  members  ungly;  and  1  do  not  know  whether  this,  with 
long  usage,  is  not  sufficient  to  support  the  controverted  authority  of 
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in  1675.  It  was  not  till  1676  ,  that  the  delay  of  Jenkes's 
habeas  corpus  took  place.  And  this  a£&ir  seems  to  have 
had  so  trifling  an  influence  ,  that  these  bills  were  not 
revived  for  the  two  next  years ,  notwithstanding  the  tew- 
pests  that  agitated  the  house  during  diat  period  '.  But 
in  the  short  parliament  of  1679,  they-appear  to  have 
been  consolidated  into  one  ,  that  having  met  with  better 
success  among  the  lords  ,  passed  into  a  statute  ,  and  is 
generally  denominated  the  habeas  coitus  act.  * 

It  b  a  very  common  mistake ,  and  that  not  only  among 
foreigners ,  but  many  from  whom  some  knowledge  of 
our  constitutionat  laws  might  be  expected  ,  to  suppose 
that  this  statute  of  Charles  Q  enlarged  in  a  great  degree 
our  liberties ,  and  forms  a  sort  of  epoch  in  their  history. 
But  though  a  very  beneficial  enactment ,  and  eminently 
remedial  in  many  cases  of  illegal  imprisonment ,  it  in- 
troduced no  new  principle ,  nor  conferred  any  right  upon 
the  subject.  From  the  earliest  recordsof  the  English  law, 
no  freeman  could  be  detained  in  prison ,  exc^t  upon  a 
criminal  charge  or  conviction  ,  or  for  a  civil  debt.  In  the 

the  secretary  of  state.  As  lo  the  prlvy-coundl ,  it  i>  not  doubted,  I 
faellere,  that  they  mny  cotnmit.  Bat  it  has  been  hel<l,  eveu  in  the 
wont  of  timM  ,  that  a  wurant  of  commitiDeiit  aader  the  king's  own 
band,  witboot  teal,  or  the  hand  of  anj  sccretarj',  or  officer  of  state, 
or  justice,  is  bad.  i  Jac.  II.  B.  R.  i  Shower,  48^. 

■  In  the  Parliamentary  History,  84S,  we  find  b  debate  on  the  peti- 
tion of  one  Harrington  to  ibe  commont  in  tfi??,  who  had  beeo  com- 
nilled  to  close  caitody  by  the  connril.  But  as  hia  demeanor  was 
alleged  to  have  been  disrespectful,  and  the  right  of  the  council  to 
commit  was  not  dispated,  and  especially  as  he  acems  to  have  been  at 
liberty  when  the  debate  took  place,  no  pn>cee£ngs  eusned;  thongh 
tbe  commitment  had  not  been  atiogetber  regular.  Ralph,  p.  3ti, 
comments  more  severelv  on  the  bebaTJoarof  the  house  than  was  ne- 
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former  case,  it  was  always  in  his  power  to  demmd  of  the 
court  of  Icing's  bench  a  writ  of  habeas  corpus  ad  snhjicien- 
dam,  directed  to  the  person  detaining  him  in  custody,  by 
which  he  was  enjoined  to  bring  up  ihe  body  of  the  pri^ 
soner ,  with  the  warrant  of  commitment,  that  the  court 
mightjudge  of  its  sufficiency,  and  remand  the  party,  admit 
him  to  bail ,  or  discharge  him  ,  according  to  the  nature 
of  the  charge.  This  writ  issued  of  right ,  and  eonld  not 
be  refused  by  the  court.  It  was  not  to  bestow  an  immu- 
nity from  arbitrary  imprisonment ,  which  is  abundantly 
provided  in  Magna  Charta,  if  indeed  it  were  not  much 
more  ancient ,  that  the  statute  of  Charles  II  was  enacted , 
but  to  cut  off  the  abuses ,  by  which  the  government's  lust 
of  power,  and  the  servile  subtlety  of  crown  lawyers,  had 
impaired  so  fundamental  a  privilege. 

There  had  been  some  doubts ,  whether  the  court  of 
common  pleas  could  issue  this  writ ,  and  the  court  of  ex- 
chequer seems  never  to  have  done  so  '.  It  was  also  a 
question  ,  and  one  of  more  importance  ,  as  we  have  seen 
in  the  case  of  Jenkes ,  whether  a.  single  judge  of  the 
court  of  king's  bench  could  issue  it  during  the  vacation. 
The  statute ,  therefore ,  enacts  that  where  any  person  , 
other  than  persons  convicted  or  in  execution  upon  l^;al 
process,  stands  committed  for  any  crime  ,  except  for 
treason  or  felony  plainly  expressed  in  the  warrant  of  com- 
mitment, he  may  during  the  vacation  comj^in  to  l^e 
chancellor  ,  or  any  of  the  twelve  judges ,  who  upon  sight 
of  a  copy  of  the  warrant ,  or  an  af&davit  that  a  copy  is 
denied ,  shall  award  a  habeas  corpus  directed  to.  the  of- 
ficer iu  whose  custody  the  party  shall  be  ,  commanding 


'  The  pninie  judges  of  (fae  connion  plesi  grauted  ahabeMcorpui, 
■gainit  the  opinion  of  chief  janiice  Vaugbau ,  who  denied  the  coaK  to 
Imitc  that  power.  Carter's SepoMi,  «»i.  j 
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him  to  bring  up  the  body  of  his  prisoner  witlun  a  time 
limited  according  to  the  distance ,  but  in  no  case  exceed- 
ing tnenty  days,  who  shall  discharge  tlie  party  from 
imprisonment ,  taking  surety  for  his  appearence  in  the 
court  wherein  bis. offence  is  cognizable.  A  gaoler  refusing 
a  copy  of  the  warrant  of  commitment,  or  not  obeying 
the  writ,  is  subjected  to  a  penalty  of  lool. ;  and  even 
the  judge  denying  a  habeas  corpus,  when  required  ao* 
cording  to  this  act ,  is  made  liable  to  a  penalty  of  5ool. 
at  the  suit  of  the  injured  party.  The  court  of  king's 
bench  had  already  been  accustomed  to  send  out  their 
writ  of  habeas  corpus  into  all  places  of  peculiar  and  privi- 
leged jurisdiction  ,  where  this  ordin&ry  proce^  does  not 
run  ,  and  even  to  the  island  of  Jersey,  beyond  the  strict 
limits  of  the  kingdom  of  England  ' ;  and  this  power , 
which  m^ht  admit  of  some  question  ,  is  sanctioned  by  a 
declaratory  clause  of  the  present  statute.  Another  section 
enacts,  that  "  no  subject  of  this  realm  that  now  is,  or 
hereafter  shall  be ,  an  inhabitant  or  resident  of  this  Idng- 
dom  of  England ,  dominion  of  Wales  ,  or  town  of  Ber- 
wick-upon-Tweed ,  shall  be  sent  prisoner  into  Scotland  , 
Ireland  ,  Jersey,  Guernsey,  Tangier,  or  into  parts  ,  gar- 
risons ,  islands  ,  or  places  beyond  the  seas  ,  which  are  or 
at  any  time  hereafter  shall  be  within  or  without  the  do- 
minions of  his  majesty,  his  heirs  ,  or  successors  , "  under 
penalties  of  the  heaviest  nature  short  of  death  which  the 
law  knows ,  and  an  incapacity  of  receiving  the  king's 
pardon.  The  great  rank  of  those  who  were  likely  to  of- 

'  lliecotirt  of  king's  bcDch  directed  a  habeas  corpue  to  the  govemor 
of  Jersey,  to  bnng  np  the  body  of  OTeiion,  a  well-knona  officer  of 
the  comnionicealth,  who  had  been  confined  tbei«  several  years. 
Siderfin's  Beports,  38fi.  This  was  in  lASS,  after  ifae  fall  of  Ckrendon, 
when  a  less  despotic  system  nas  introduced: 
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fend  against  this  part  of  the  statute  ,  was  doubtless  the 
cause  of  this  unusual  severity. 

But  as  it  might  still  be  practicable  to  evade  these  re- 
medial provisions  by  expressing  some  matter  of  treason 
or  felony  in  the  warrant  of  commitment,  the  judges  not 
being  empowered  to  inquire  into  the  truth  of  the  facts 
contained  in  it ,  a  further  security  against  any  protracted 
detention  of  an  innocent  man  is  afforded  by  a  provbion 
of  great  importance ,  that  every  person  committed  for 
treason  or  felony,  plainly  aud  specialty  expressed  in  the 
warranty  may,  unless  he  shall  be  indicted  in  the  next 
term ,  or  at  the  next  sessions  of  general  gaol  delivery  after 
his  commitment,  be,  on- prayer  to  the  court,  released 
upon  bail ,  unless  it  shall  appear  that  the  crown's  wit- 
nesses could  not  be  produced  at  that  time,  and  if  he  shall 
not  be  indicted  and  tried  in  the  second  term  or  sessions 
of  gaol  delivery ,  he  shall  be  discharged. 

The  remedies  of  the  habeas  corpus  act  are  So  eGFectual , 
(hat  no  man  can  possibly  endure  any  long  imprisonment 
on  a  criminal  chaise ,  nor  would  any  minister  venture 
to  exercise  a  sort  df  oppression  so  dangerous  to  himself. 
But  it  should  be  observed ,  that  as  the  statute  is  only 
applicable  to  cases  of  commitment  on  such  a  charge , 
every  other  species  of  restraint  on  personal  liberty  is  left 
to  the  ordinary  remedy,  as  it  subsisted  before  this  enact- 
ment. Thus  a  party  detained  without  any  warrant  must 
sue  out  his  habeas  corpus  at  common  law ,  and  this  is  at 
present  the  more  usual  occurrence.  But  the  judges  of 
the  king's  bench ,  since  the  statute ,  have  been  accus- 
tomed to  issue  this  writ  during  the  vacation  in  alt  cases 
whatsoever.  A  sensible  difficulty  has ,  however ,  been 
sometimes,  felt,  from  their  incompetency  to  judge  of  the 
truth  of  a  return  made  to  the  writ.  For  though  in  cases 
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within  the  statute  the  prisoner  may  always  look  to  his 
legal  discharge  at  the  next  sessions  of  gaol  delivery,  the 
same  redress  cannot  be  obtained  when  he  is  not  in  custody 
upon  any  criminal  accusation.  If  the  person,  therefore, 
who  detains  any  one  in  custody  should  think  fit  to  make 
a  return  to  the  writ  of  habeas  corpus ,  alleging  matter 
sufficient  to  justify  the  party's  restraint ,  yet  false  in  fact , 
there  would  be  no  means,  at  least  by  this  siimraary  pro- 
cess, of  obtaining  relief.  An  attempt  was  made  in  17^7 , 
after  an  examination  of  the  judges  by  the  house  of  lords , 
as  to  the  extent  and  efliciency  of  the  habeas  corpus  at 
common  law ,  to  render  their  jurisdiction  moTe  reme- 
dial ' .  It  failed  however ,  for  the  time ,  of  success ;  but 
a  statute  has  recently  been  enacted",  which  not  only 
extends  the  power  of  issuing  the  writ  during  the  vaca- 
tion ,  in  cases  not  within  the  act  of  Charles  II ,  to  all 
the  judges,  but  enables  the  judge,  before  whom  the 
writ  is  returned ,  to  inquire  into  the  truth  of  the  facts 
alleged  therein ,  and  in  case  they  shall  seem  to  him 
doubtful ,  to  release  the  party  in  custody ,  on  giving 
surety  to  appear  in  the  court  to  which  such  judge  shall 
belong ,  on  some  day  in  the  ensuing  term ,  when  the  court 
may  examine  by  afUdavit  into  the  truth  of  the  facts  alleged 
in  tho  return ,  and  either  remand  or  discharge  the  party 
according  to  their  discretion.  It  is  also  declared  ,  that  u 
writ  of  habeas  corpus  shall  run  to  any  harbour  or  road 
on  the  coast  of  England ,  though  out  of  the  body  of  any 

'  See  the  lorda'  questions  and  aatwet*  of  tlie  Judges  ia  Pari. 
Hist.  XV.  8g8;  or  Bacon's  AbridgmeDt ,  tit.  Habeas  Corpus;  aUo 
Wilmot's  Judgments,  8i.  This  arose  out  of  a  case  of  impressment, 
where  the  expeditious  remedy  of  habeas  corpus  is  emineotly  ne- 
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county;  in  order,  I  presume,  to  obviate  doubts  as  to  the 
effects  of  this  remedy  in  a  kind  of  illegal  detention , 
more  likely  perhaps  than  any  other  to  occur  in  modern 
times ,  on  hoard  of  vessels  upon  the  coast.  Except  a  few 
of  this  description,  it  is  very  rare  for  a  habeas  corpus  to 
be  required  in  any  case  where  the  government  can  be 
presumed  to  have  an  interest. 

The  reign  of  Charles  II  was  hardly  more  remarkable 
by  the  vigilance  of  the  house  of  commons  against  arbi- 
trary prerogative ,  than  by  the  warfare  it  waged  against 
whatever  seemed  an  encroachment  or  usurpation  in  the 
other  house  of  parliament.  It  has  been  a  peculiar  hap- 
piness of  our  constitution ,  that  such  dissensions  have  so 
rarely  occurred.  I  cannot  recollect  any  republican  go- 
vernment ,  ancient  or  modern ,  except  perhaps  some  of 
the  Dutch  provinces ,  where  hereditary  and  democratical 
authority  have  been  amalgamated  so  as  to  preserve  bolh 
in  effect  and  influence ,  without  continual  dissatisfaction 
and  reciprocal  encroachments;  for  though  in  the  most 
tranquil  and  prosperous  season  of  the  Roman  state ,  one 
consul ,  and  some  magistrates  of  less  importance ,  were 
invariably  elected  from  the  patrician  families ,  these  did 
not  form  a  corporation ,  nor  had  any  collective  authority 
in  the  government.  The  history  of  monarchies,  including 
of  course  all  states  where  the  principality  is  lodged  in  a 
single  person,  that  have  admitted  the  aristocratical  and 
popular  temperaments  at  the  same  time ,  bears  frequent 
witness  to  the  same  jealous  or  usurping  spirit.  Yel  mo- 
narchy is  unquestionably  more  favourable  to  the  co-exist- 
ence of  an  hereditary  body  of  nobles  with  a  representa- 
tion of  the  commons ,  than  any  other  form  of  common- 
wealth ;  and  it  is  to  the  high  prerogative  of  the  English 
crown,  ils  exclusive  disposal  of  offices  of  trust,  which 
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are  the  ordinary  subjects  of  contention ,  its  power  of 
putting  a  stop  to  parliamentary  disputes  by  a  dissolution , 
and ,  above  all ,  to  the  necessity ,  which  both  the  peers 
and  the  commons  have  often  felt ,  of  a  mutual  good  un- 
derstanding for  the  maintenance  of  their  privileges,  that 
we  must ,  in  a  great  measure ,  attribute  the  general  har- 
mony ,  or  at  least  the  absence  of  open  schism ,  between 
the  two  houses  of  parliament.  This  is ,  however ,  still 
more  owing  to  the  happy  graduation  of  ranks ,  which 
renders  the  elder  and  the  younger  sons  of  our  nobility 
two  links  in  the  unsevered  chain  of  society;  the  one 
trained  in  the  school  of  popular  rights ,  and  accustomed , 
for  a  long  portion  of  their  lives ,  to  regard  the  privileges 
of  the  house  whereof  they  form  a  part ,  full  as  much  as 
those  of  their  ancestors  ' ;  the  other  falling  without  here- 
ditary distinction  into  the  class  of  the  other  commoners , 
and  mingling  the  sentiments  natural  to  their  birth  and 
family  affections ,  with  those  that  are  more  congenial  to 
the  whole  community.  It  is  owiugalso  to  the  wealth  and 
dignity  of  those  ancient  families ,  who  would  be  styled 

'  It  was  ordered  ii  Jan.  iSig,  thai  theeldest  son  of  the  earl 
of  Bedford  should  continue  in  the  house  after  his  father  had  suc- 
ceeded to  tbe  peerage.  And,  9th  Feb.  1575 ,  thai  his  son  shonld  do 
«>,  "  according  to  the  precedent  in  the  Uke  case  of  (he  uow  earl 
hil  father.  "  It  i»  worthy  of  uotice  ,  that  ibis  delermiDation  ,  which , 
at  the  time,  seems  to  tiaye  been  iboughl  doubtful,  though  very 
unreasonably  (Journals,  tolh  Feb.),  but  which  has  had  an  influence, 
which  no  one  can  fail  lo  acknowledge  in  binding  together  the  two 
branrhes  of  the  legislature,  and  in  keeping  alive  the  sympathy  for 
public  and  popular  rigbls  in  the  English  nobility  f  that  sensus  com- 
mtmii,  which  the  poet  thought  so  rare  in  high  rank),  is  first  re- 
corded, and  that  twice  OTer  in  behalf  of  a  family,  in  whom  the  love  of 
coustitulional  freedom  has  becoine  lieredilary,  and  who  may  t>e  justlv 
Mid  to  have  deserved,  like  the  Valerii  at  Rome,  the  1 
Public*^. 
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noble  in  any  other  country ,  and  who  give  an  aristocra- 
tical  character  to  the  popular  part  of  our  legislature ,  and 
to  the  influence  which  the  peers  themselves ,  through  the 
representation  of  small  horoughs,  ere  enabled  lo  exercise 
over  the  lower  house. 

The  original  constitution  of  England  was  highly  ari^* 
tocratical.  The  peers  of  this  realm,  when  summoned  to 
parliament ,  and  on  such  occasions  every  peer  was  entitled 
to  hiswrit,  were  the  necessary  counsellors  and  coadjutors 
of  the  king  in  all  the  functions  that  appertain  to  a  go- 
vernment. In  granting  money  for  the  public  service,  in 
changing  by  permanent  statutes  the  course  of  the  com- 
mon law ,  they  could  only  act  in  conjunction  with  the 
knights ,  citizens ,  and  burgesses  of  the  lower  house  of 
parliament.  In  redress  of  grievances ,  whether  of  so  pri- 
vate a  nature  as  to  affect  only  single  persons ,  or  extend-  * 
ing  to  a  county  or  hundred ,  whether  proceeding  from 
the  injustice  of  public  officers  or  of  powerful  individuals , 
whether  demanding  punishment  as  crimes  against  the 
state,  or  merely  restitution  and  damages  to  the  injured 
party,  the  lords  assembled  in  parliament  were  competent , 
as  we  find  in  our  records ,  to  exercise  the  same  high 
powers ,  if  they  were  not  even  more  extensive  and  re- 
medial ,  as  the  king's  ordinary  council ,  composed  of  his 
great  oHicers,  his  judges,  and  perhaps  some  peers,  was 
wont  to  do  in  the  intervals  of  parliament.  These  two,  the 
lords  and  the  privy-council ,  seem  to  have  formed ,  in  the 
session ,  one  body  or  great  council ,  wherein  the  latter 
had  originally  right  of  suffrage  along  with  the  former.  In 
thb  judicial  aud  executive  authority,  the  commons  had  ' 
at  no  time  any  more  pretence  lo  interfere ,  than  the  coun- 
cil ,  or  the  lords  by  themselves ,  had  to  make  ordinances , 
at  least  of  a  general  and  permanent  nature ,  which  should 
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bind  tte  subject  to  obedience.  At  tiie  beginning  of  eTery 
parliament ,  numerous  petitions  were  presented  to  tbe 
lords,  or  to  the  king  and  lords,  since  he  was  frequently 
tbere  in  person ,  and  always  presumed  to  be  so ,  complain- 
ing of  civil  injuries  and  abuse  of  power.  These  were  ge- 
nerally indorsed  by  appointed  receivers  of  petitions,  and 
returned  by  them  to  the  proper  court,  whence  relief  was 
lo  be  sought".  For  an  immediate  inquiry  and  remedy 
seems  to  have  been  rarely  granted ,  except  in  cases  of  an 
extraordinary  nature ,  when  the  law  was  defective ,  or 
could  not  easily  he  enforced  by  the  ordinary  tribunals-, 
Ibe  sbortness  of  sessions ,  and  multiplicity  of  affairs  pre- 
venting the  upper  house  of  parliament  from  entering  so 
fully  into  these  matters  as  the  king's  council  had  leisure 
to  do. 

It  might ,  perhaps,  be  well  questioned ,  notwithstand- 
ing the  considerable  opinion  of  sir  M.  Hale ,  whether 
the  statutes  directed  against  the  prosecution  of  civil  and 
criminal  suits  before  the  council  are  so  worded  as  to 
exclude  tbe  original  jurbdiction  of  the  house  of  lords , 
though  their  principle  is  very  adverse  to  it.  But  it  is  re- 
markable ,  that  so  far  as  the  lords  themselves  could  allege 
from  tbe  rolls  of  parliament ,  one  only  instance  occurs 
between  4  Hen.  IV  (i4o3)  and  43  Eliz.  (1602)  where 
their  house  had  entered  upon  any  petition  in  the  nature 
of  an  original  suit ;  though  in  that  (i  Ed.  IV.  1^61)  they 
had  certainly  taken  on  them  to  determine  a  question 
cognizable  in  the  common  courts  of  justice.  For  a  dis- 
tinction seems  lo  have  been   generally  made  between 

■  The  form  of  appoinliiig  receivers  and  trjers  of  petidons ,  though 
inlermttted  during  the  reign  of  William  III,  was  reriTed  afterwards, 
and  finally  not  discontinued  without  a  debate  in  the  house  of  lords, 
and  a  division ,  in  1740.  Pari.  Hist.  xi.  ioi3. 
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cases  where  relief  might  be  had  in  the  courts  below ,  aS 
to  tvhich  it  is  contended  by  sir  M.  Hale  that  the  lords 
could  not  have  jurisdiction,  and  those  where  the  injured 
party  was  without  remedy ,  either  through  defect  of  the 
law,  or  such  excessive  power  of  the  aggressor,  as  could 
defy  the  ordinary  process.  During  the  latter  part  at  least 
of  this  long  interval ,  the  council  and  court  of  star-cham- 
ber were  in  all  their  vigour,  to  which  the  intermission 
of  parliamentary  judicature  may  in  a  great  measure  be 
ascribed.  It  was  owing  also  to  the  longer  intervals  be- 
tween parliaments  from  the  time  of  Henry  VI ,  extending- 
sometimes  to  five  or  six  years ,  which  rendered  the  re- 
dress of  private  wrongs  by  their  means  inconvenient  and 
uncertain.  In  16:21  and  16^4 ,  the  lords,  grown  bold  by 
the  general  disposition  in  favour  of  parliamentary  rights , 
made  orders  without  hesitation  on  private  petitions  of  an 
original  nature.  They  continued  to  exercise  this  juris- 
diction in  the  first  parliaments  of  Charles  I ;  and  in  one 
instance ,  that  of  a  riot  at  Banbury ,  even  assumed  the 
power  of  punishing  a  misdemeanor  unconnected  with 
privilege.  In  the  long  parliament,  it  may  be  supposed 
that  they  did  not  abandon  this  encroachment ,  as  it  seems 
to  have  been ,  on  the  royal  authority,  extending  their  or- 
ders both  to  the  punishment  of  misdemeanors ,  and  to 
the  awarding  of  damages. ' 

The  ultimate  jurisdiction  of  the  house  of  lords,  either 
by  removing  into  it  causes  commenced  in  tbe  lower 
courts,  or  by  writ  of  error  complaining  of  a  judgment 
given  therein ,  seems  to  hare  been  as  ancient ,  and 
founded  on  the  same  principle  of  a  paramount  judicial 
authority  delegated  by  the  crown,  as  that  which  they 

'  Htrgrave,  p.  Go.  The  proofs  are  in  the  Lonta'  Journals. 
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exercised  upon  original  petitions.  It  is  to  be  observed 
that  tbe  council  or  slar-chamber  did  not  pretend  to  any 
direct  jurisdiction  of  tbis  nature;  no  record  was  ever 
removed  tbitber  upon  assignment  of  errors  in  an  inferior 
court.  But  after  the  first  part  of  the  fifteenth  century , 
there  was  a  considerable  interval ,  during  which  this  ap- 
pellant jurisdiction  of  the  lords  seems  to  have  gone  into 
disuse ,  Uiough  probably  known  to  be  legal ' .  They  began 
again,  about  i58o,  to  receive  writs  of  error  from  the 
court  of  king's  bench ,  though  for  forty  years  more  the 
instances  were  by  no  means  numerous.  But  the  statute 
passed  in  i585,  constituting  the  court  of  exchequer- 
chamber  as  an  intermediate  tribunal  of  appeal  between 
the  king's  bench  and  the  parliament,  recognizes  the  ju- 
risdiction of  the  latter,  that  is,  of  tbe  house  of  lords,  in 
the  strongest  terms*.  To  this  power,  therefore,  of  de- 
termining ,  in  the  last  resort ,  upon  writs  of  error  from 
the  courts  of  common  law,  no  objection  could  possibly 
be  maintained. 

The  revolutionary  spirit  of  the  long  parliament  brought 
forward  still  higher  pretensions,  and  obscured  all  the 
land-marks  of  constitutional  privilege.  As  the  commons 
took  on  themselves  to  direct  the  execution  of  their  own 
orders,  the  lords,  afraid  to  be  jostled  out  of  that  equality 
to  which  they  were  now  content  to  be  reduced,  asserted 
a  similar  claim  at  the  expense  of  the  king's  prerogative. 

'  '  They  were  verj  rare  after  the  accetsioa  of  Henry  V;  bat  one 
ocean  Id  lolfa  Hen.  VI.  iHi,  niih  which  Hde'a  list  conclades. 
H>rgnve'a  Preface  to  Hale,  p.  7,  Itja  editor  justly  (Jueryes,  that 
the  incomplete  state  of  the  votes  and  early  jooroals  rendo^  the 
begaliTe  proof  incondnuve;  though  we  may  be  fully  warranted  in 
nsserting,  that  from  Henry  V  to  James  1  there  was  Tery  little  exercice 
of  judicial  power  in  parliamcDt ,  either  ciTilly  or  criminally. 
>  i;th  Eli>.  c.  8. 
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They  returned  to  their  own  bouse  on  the  restoration 
with  confused  uotions  of  their  high  jurisdiction ,  rather 
enhanced  than  abated  by  the  humiliation  they  had  un- 
dergone. Thus  before  the  king's  arrival,  the  commons 
having  sent  up  for  their  concurrence  a  resolution  that 
the  persons  and  estates  of  the  regicides  should  he  seized , 
the  upper  bouse  deemed  it  an  encroachment  on  their 
exclusive  judicature,  and  changed  thtt  resolution  into 
"  an  order  of  the  lords  00  complaint  of  the  commons  '." 
In  a  conference  on  this  subject  between  the  two  houses, 
the  commons  denied  their  lordships  to  possess  an  ex- 
clusive jurisdiction ,  bul  did  not  press  that  matter*.  But 
in  fact  this  order  was  rather  of  a  legislative  than  judicial 
nature;  nor  could  the  lords  pretend  to  any  jurisdiction 
in  cases  of  treason.  They  artfully,  however,  overlooked 
these  distinctions  -,  and  made  orders  almost  daily ,  in  the 
session  of  1660 ,  trenching  on  the  executive  power,  and 
that  of  the  inferior  courts.  Not  content  with  ordering  the 
estates  of  all  peers  to  be  restored ,  free  from  seizure  by 
sequestration,  and  with  all  arrears  of  rent,  we  find  in 
their  journals,  that  they  did  not  hesitate  on  petition  to 
stay  waste  on  tbe  estates  of  private  persons ;  and  to  se- 
cure the  tithes  of  Livings ,  from  which  ministers  had 
been  ejected,  in  the  hands  of  the  churchwardens,  till 
their  title  could  be  tried ^.  They  acted,  in  short,  as  if 

'  Lords'  Jouroals,  Ma;  18,  1660. 

'  Commoiii'  Jonraals,  Ma;  is. 

'  Lords'  JouroaU,  Jane  4i  6  >  i4>  10,  11,  et  alibi  SKpies.  "  Upon 
infornialion  given  ifaat  some  pergons  iu  the  lale  times  bad  carrieil 
awaj  goods  froni  the  house  of  the  earl  of  Northatnpton ,  leave  was 
given  to  the  said  earl,  bj  his  Hervants  and  agents,  to  make  diligent 
and  narrow  search  in  the  dwriling-houses  of  certain  pertons,  and  to 
break  open  an;  door  Or  trunk  that  shall  not  be  opened  in  obedience  to 
The  order. "  June  j6.  The  like  order  was  made  next  day  for  the 
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Iher  had  a  plenary  authority  in  matters  of  freehold  right, 
where  any  member  of  their  own  house  was  a  party,  and 
in  every  case  as  full  an  equitable  jurisdiction  as  the 
court  of  chancery.  Though  in  the  more  settled  state  of 
things  which  ensued  these  anomalous  orders  do  not  so 
frequently  occur ,  we  find  several  assumptions  of  power 
which  show  a  disposition  to  claim  as  much  as  the  cir- 
cumstances of  any  particular  case  should  lead  them  to 
think  expedient  for  the  parties ,  or  honourable  to  them- 
selves. ' 

The  lower  house  of  parliament,  which  hardly  reckoned 
itself  lower  in  dignity,  and  was  something  more  than 
equal  in  guhstautial  power,  did  not  look  without  jealousy 
on  these  pretensions.  They  demurred  to  a  privilege  as- 
serted by  the  lords  of  assessing  themselves  in  bills  of  dir- 
rccl  taxation ;  and  having  on  one  occasion  reluctantly 
permitted  an  amendment  of  that  nature  to  pass ,  took 
care  to  record  their  dissent  from  the  principle  by  a  spe- 
cial entry  in  the  journal  *.  Ad  amendment  having  been 
introduced  into  a  bill  for  regulating  the  press ,  sent  up 
by  the  commons  in  the  session  of  1661,  which  exempted 
the  houses  of  peers  from  search  for  unlicensed  books,  it 
was  resolved  not  to  agree  to  it ,  and  the  bill  dropped  for 

mnt^it  of  Winchester ,  the  eirls  of  I>erfiy  and  Newport ,  etc.  A  still 
more  rxtrAordinary  Tote  was  passed  Aug.  i6.  Lord  Mohua  having 
{H)in|lUiilrd  of  one  Keigwin,  and  his  attorDC}  Dauby,  for  suing  him 
liy  eonimon  process  in  Miehaelnias  term,  i65i,  in  hreach  of  privilege 
«f  prrrtge,  (he  hoosa  voted  that  he  should  have  damages :  nothing 
could  be  mor«  sraodaloosly  unjnst,  aod  againit  the  spirit  of  the 
Itill  of  iiidemiiit}'.  "I^ree  presbyteriao  peM«  protetied. 

'  Thry  re»,ilT*d,  in  the  case  of  the  eari  of  Pembroke,  Jan.  3o, 
tdyi,  tltallbettugletMtimony  ofa  comaioDer  is  not  lafEcient  against 

*  JonnMtls,  Auc.  a  and  iS,  (660. 
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that  time'.  Even  in  far  more  urgent  circumstances, 
while  the  parliament  sat  at  Oxford  in  the  year  of  the 
plague,  a  bill  to  prev^l  the  progress  of  infection  was 
lost ,  because  the  lords  insisted  that  their  houses  should 
not  be  subjected  to  the  general  provisions  for  security*. 
These  ill-judged  demonstrations  of  a  design  to  exempt 
themselves  from  that  equal  submission  to  the  law  which 
is  required  in  all  well-governed  sutes,  and  had  ever 
been  remarkable  in  onr  constitution ,  naturally  raised  a 
prejudice  against  the  lords ,  both  in  the  other  house  of 
parliament ,  and  among  the  common  lawyers. 

This  half-suppressed  jealousy  soon  disclosed  itself  in 
the  famous  controversy  between  the  two  houses  about 
the  case  of  Skinner  and  the  East  India  company.  This 
began  by  a  petition  of  the  former  to  the  king ,  wherein 
he  complained ,  that  having  gone  as  a  merchant  to  the 
Indian  seas ,  at  a  time  when  there  was  no  restriction  upon 
that  trade ,  the  East  India  company's  agents  had  plun- 
dered his  property,  taken  away  his  diips ,  and  dispossessed 
him  of  an  island  which  he  had  purchased  from  a  native 
prince.  Conceiving  that  he  could  hare  no  sufficient 
redress  in  the  ordinary  courts  of  justice ,  he  besought 
his  sovereign  to  enforce  reparation  by  some  other  means. 
After  several  ineffectual  attempts  by  a  committee  of  the 
privy-council  to  bring  about  a  compromise  between  the 
parties ,  the  king  transmitted  the  documents  to  the  house 
of  lords ,  with  a  recommendation  to  do  justice  to  the  pe- 
titioner. They  proceeded  accordingly  to  call  on  the  East 
India  company  for  an  answer  to  Skinner's  idlegations. 
The  company  gave  in  what  is  technically  called  a  plea  to 
the  jurisdiction,  which  the  house  over-ruled.  The  de- 

'  Journals,  Jaly  19, 1661. 
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fendaitts  then  pleaded  in  bar ,  and  contriTed  to  delay  the 
inquiry  ioto  the  facts  till  the  next  sessioD ,  when  the  pro- 
ceedings having  been  renewed ,  and  the  plea  to  the  lords' 
jurisdiction  again  offered,  and  over-ruled,  judgment 
was  finally  given  that  the  Elast  India  company  should 
pay  5oool.  damages  to  Skinner. 

Meantime  the  company  had  presented  a  petition  to  the 
house  of  commons  against  the  proceedings  of  die  lords  in 
this  business.  It  was  referred  to  a  committee  who  had 
already  been  appointed  to  consider  some  other  cases  of 
a  like  nature.  They  made  a  report ,  which  produced  re- 
solutions to  this  effect;  That  the  lords,  in  taking  cogni- 
zance of  an  original  complaint ,  and  that  retievable  in  Uie 
ordinary  course  of  law,  had  acted  illegally,  and  in  a  man- 
ner to  deprive  the  subject  of  benefit  of  the  law.  The  lords 
in  return  voted  "  that  the  house  of  commons  entertaining 
the  scandalous  petition  of  the  East  India  company  against 
the  lords'  house  of  parliament ,  and  their  proceedings  , 
examinations ,  and  votes  thereupon  had  and  made ,  are  a 
breach  of  the  privileges  of  the  house  of  peers ,  and  con- 
trary to  the  fair  correspondency  which  ought  to  be 
between  the  two  houses  of  parliament ,  and  unexampled 
in  former  times;  and  that  the  house  of  peers  taking  cogni- 
zance of  the  cause  of  Thomas  Skinner,  merchant,  a 
person  highly  oppressed  and  injured  in  East  India  by 
the  governor  and  company  of  merchants  trading  thither, 
and  over-ruling  the  plea  of  the  said  company,  and  ad- 
judging 5oool.  damages  thereupon  against  the  said  go- 
vernor  and  company,  is  agreeable  to  the  laws  of  the  land , 
and  well  warranted  by  the  taw  and  custom  of  parliament, 
and  justified  by  many  parliamentary  precedents  ancient 
and  modem." 

Two  conferences  between  the  houses ,  according  to  the 
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usage  of  parliament ,  ensued ,  in  order  to  reconcile  this 
dispute.  But  it  was  too  material  in  itself,  and  aggravated 
by  too  much  previous  jealousy,  for  any  voluntary  com- 
promise. The  precedents  alleged  to  prove  an  original  ju- 
rbdiction  in  the  peers  were  so  thinly  scattered  over  the 
records  of  centuries ,  and  so  contrary  to  the  received  prin- 
ciple of  our  constitution  ,  that  questions  of  fact  are  cogni- 
zable only  by  a  jury,  that  their  managers  in  the  conferen- 
ces seemed  less  to  insist  ou  the  general  right ,  than  on  a 
supposed  inability  of  the  courts  of  law  to  give  adequate 
redress  to  the  present  plaintiff;  for  which  the  judges  had 
furnished  some  pretext,  on  a  reference  as  to  their  own 
competence  to  afford  relief,  by  an  answer  more  narrow, 
no  doubt,  than  would  have  been  rendered  at  the  pre- 
sent day.  And  there  was  really  more  to  be  said ,  botti  in 
reason  and  law,  for  this  limited  right  of  judicature ,  than 
for  the  absolute  cognizance  of  civil  suils  by  the  lords.  But 
the  commons  were  not  inclined  to  allow  even  of  such  a 
special  exception  from  the  principle  for  which  they 
contended ,  and  intimated  that  the  power  of  affording  a 
remedy  in  a  defect  of  the  ordinary  tribunals  could  only 
reside  in  the  whole  body  of  the  parliament. 

The  proceedings  that  followed  were  intemperate  on 
both  sides.  The  commons  voted  Skinner  into  custody  for 
a  breach  of  privilege ,  and  resolved  that  whoever  should 
he  aiding  in  execution  of  the  order  of  the  lords  against 
the  East  India  company  should  be  deemed  a  betrayer  of 
the  libeities  of  the  commons  of  England ,  and  an  infrin- 
ger of  the  privileges  of  the  house.  The  lords ,  in  return  , 
committed  sir  Samuel  Bamardistou ,  chairman  of  the 
company,  a[id  a  member  of  the  house  of  commons,  to 
prison,  and  imposed  on  him  a  fine  of  5ool.  It  becantc 
necessary  for  the  king  to  stop  the  course  of  this  quarrel , 
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which  was  done  by  successive  adjournments  and  proro- 
gation for  fifteen  months.  But  on  iheir  meeting  again  in 
October  1669 ,  the  commons  proceeded  instantly  to  renew 
the  dispute.  It  appeared  that  Barnardiston ,  on  the  day 
of  the  adjournment ,  had  been  released  from  custody, 
without  demand  of  his  Bne ,  which ,  by  a  trick  rather 
unworthy  of  those  who  had  resorted  to  it,  was  entered 
as  paid  on  the  records  of  the  exchequer.  This  was  a  kind 
of  victory  on  the  side  of  the  commons  :  but  it  wds  still 
more  material  that  no  steps  had  been  taken  to  enforce 
the  order  of  the  lords  against  the  East  India  company. 
The  latter  sent  down  a  bill  concerning  privilege  and  judi- 
cature in  parliament ,  which  the  other  house  rejected  on  a 
second  reading.  They  in  return  passed  a  bill  vacating  the 
proceedings  against  Barnardiston ,  which  met  with  a  like 
fate.  In  conclusion ,  the  king  recommended  an  erasure 
from  the  journals  of  all  that  had  passed  on  the  subject , 
and  an  entire  cessation  -,  an  expedient  which  both  houses 
willingly  embraced,  the  one  to  secure  its  victory,  ^le 
other  to  save  its  honour.  From  this  time  the  lords  have  ta- 
citly abandoned  all  pretensions  to  an  original  jurisdiction 
in  civil  suits.  ' 

They  have,  however,  been  more  successful  in  esta- 
blishing a  branch  of  their  ultimate  jurisdiction  ,  which 
had  less  to  be  urged  for  it  in  respect  of  precedent ,  that 
^of  bearing  appeals  from  courts  of  equity.  It  is  pro- 
ved by  sir  Matthew  Hale  and  his  editor,  Mr.  Hargrave , 
the  lords  did  not  entertain  petitions  of  appeal  before 
the  reign  of  Charles  I,  and  not  perhaps  unequivocally 

'  For  the  whole  of  this  business,  which  is  erased  From  the  joiuiials 
of  both  houses,  see  Slate  Trials,  t.  711;  Part.  Hist.  iv.  43i.  443; 
Hatsell's  Precedents,  iii.  336,  and  Har^Bve's  Preface  to  Hsle'iJaris- 
dictioD  of  the  Lords,  toi. 
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before  the  long  parliament '.  They  became  very  common 
from  that  time ,  though  hardly  more  so  than  original 
suita ;  and  as  they  bore  no  analogy,  except  at  6r3t  glance , 
to  writs  of  error,  which  come  to  the  house  of  lords  by  the 
king's  express  commission  under  the  great  seal ,  could  not 
well  be  defended  on  legal  grounds.  But  on  the  other 
hand ,  it  was  reasonable  that  the  vast  power  of  the  court 
qf  chancery  ^onld  be  subj  ect  to  some  control ;  and  though 
a  commission  of  review,  somewhat  in  the  nature  of  the 
court  of  delegates  in  ecclesiastical  appeals,  might  have 
been  and  had  been  occasionally  ordered  by  the  crown  *, 
yet  if  the  ultimate  jurisdiction  of  the  peerage  were  con- 
venient and  salutary  in  r^ses  of  common  law,  it  was  dif- 
ficult to  assign  any  satisfactory  reason  why  it  should  be 
less  so  in  those  which  are  technically  denominated  equit- 
able ^.  Nor  is  it  Likely  thai  the  commons  would  have  dis- 
puted this  usurpation ,  in  which  the  crown  had  acquiesced , 
if  the  lords  had  not  received  appeals  against  members  of 
the  other  house.  Three  instances  of  this  took  place  about 

*  Hale  saya ,  "  I  eonld  n^rer  get  to  ioy  precedent  of  greater  anti- 
quily  than  3  Car.  I.  mj  scarce  before  i6  Car  1.  of  any  such  proceed- 
ing in  the  lords'  honse.  "  C,  33, and  see  HargraTe'a  Prebce,  53. 

'  Id.  c.  3i. 

'  It  was  (Hilered  on  a  petition  of  Robert  Boherts,  esq.  iliat  di- 
rections be  given  to  the  lord  clumcellor,  that  he  proceed  to  make  a 
speedy  decree  in  the  couTt  of  dianeery,' according  to  equity  and 
justice,  notnith standing  there  he  not  any  precedent  in  the  case. 
Against  this  lords  Mohan  and  Lincoln  severally  protested;  the  latter 
very  sensibly  observing,  that  nhereas  it  hath  been  the  prudence  and 
care  of  forrner  parliaments  .tn  set  limits  and  hounds  to  the  juris- 
diction of  chancery,  now  this  order  of  directions,  which  itnplies  a 
command ,  opens  a  gap  to  set  up  an  arbitrary  power  in  the  chancery, 
which  .is  hereby  countenanced  by  the  bouse  of  lords  to  acl,  not 
according  to  the  accustomed  rules  or  former  precedents  of  that 
court,  butaccordingto  his  own  will.  Lords'  Jonmais,  iglh  Nov,  i664- 
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the  year  1675 ;  but  that  of  Shirley  against  sir  John  Fagg 
is  the  most  celehrated ,  as  having  given  rise  to  a  conflict 
between  the  two  houses ,  as  violent  as  that  which  had  oc- 
curred in  the  business  of  Skinner.  It  began  altogether  on 
the  score  of  privilege.  As  members  of  the  bouse  of  com- 
mons were  exempted  from  legal  process  during  the  ses- 
sion ,  by  the  general  privilege  of  parliament,  they  justly 
resenled  the  pretension  of  the  peers  to  disregard  this  im- 
munity, and'compel  them  to  appear  as  respondents  in 
cases  of  appeal.  In  these  contentions ,  neither  party  could 
evince  its  superiority  but  at  the  expense  of  innocent  per- 
sons. It  was  a  contempt  of  the  one  house  to  disobey  its  or- 
der, of  the  oth«r  to  obey  it.  Four  counsel ,  who  had  pleaded 
at  the  bar  of  th6  lords  in  one  of  the  cases  where  a  member 
of  the  other  house  was  concerned ,  were  taJten  into  custody 
of  the  serjeaal-at-arms  by  the  speaker's  warrant.  The 
gentleman  usher  of  the  black  rod,  by  warrant  of  the 
lords ,  empowering  him  to  eall  all  persons  necessary  to  his 
assistance ,  set  them  at  liberty.  The  commons  apprehended 
them  again ,  and  to  prevent  another  rescue,  sent  them  to 
the  Tower.  The  lords  despatched  their  usher  of  the  black 
rod  to  the  lieutenant  of  the  Tower,  commanding  him  to 
deliver  up  the  said  persons.  He  replied ,  that  they  were 
committed  by  order  of  the  commons ,  and  he  could  not 
release  them  without  their  order,  just  as,  if  the  lords 
were  to  commit  any  persons ,  he  could  not  release  them 
without  their  lordships'  order.  They  addressed  the  king  to 
remove  the  Lieutenant ,  who ,  after  some  hesitation , 
declined  to  comply  with  their  desire.  In  this  difficulty, 
they  had  recourse ,  instead  of  the  warrant  of  the  lords' 
speaker,  to  a  writ  of  habeas  corpus  returnable  in  par- 
liament; a  proceeding  not  usual,  but  the  l^ality  of 
.which  seems  to  be  now  admitted.  The  lieutenant  of  the 
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Tower,  who ,  rather  unluckily  for  the  lords ,  had  taken 
the  other  side ,  either  out  of  coovictioa ,  or  from  a  sense 
that  the  lower  house  were  the  stronger  and  more  formi- 
dable ,  itistead  of  oheying  the  writ ,  came  to  the  har  of 
the  commons  for  directions.  They  voted,  as  might  he  ex- 
pected ,  that  the  writ  was  contrary  to  law,  and  the  privi- 
leges of  their  house.  But ,  in  this  ferment  of  two  jealous 
and  exasperated  assemhlies,  it  was  highly  necessary,  as 
on  the  former  occasion ,  for  the  king  to  interpose  by  a 
prorogation  for  three  months.  This  period ,  however,  not 
being  sufGcieDt  to  allay  their  animosity,  the  house  of 
peers  took  up  again  the  appeal  of  Shirley  in  their  next 
session.  Fresh  votes  and  orders  of  equal  intemperance  on 
both  sides  ensued ,  till  the  king  by  the  long  prorogation  , 
from  November  1675  to  February  1677  ,  put  an  end  to 
the  dispute.  The  particular  appeal  of  Shirley  was  never 
revived ,  hut  the  lords  continued  without  objection  to 
exercise  their  general  jurisdiction  over  appeals  from  courts 
of  equity  ' .  The  learned  editor  of  Hale's  Treatise  on  the 
Jurisdiction  of  the  Lords  expresses  some  degree  of  surprise 
at  the  commons'  acquiescence  in  what  they  had  treated  as 
a  usurpation.  But  it  is  evident  from  the  whole  course  of 
proceeding ,  that  it  was  the  breach  of  privilege  in  citing 
their  own  members  to  appear  which  excited  their  in- 
d^ation.  It  was  but  incidentally  that  they  observed  in 
a  conference ,  that  the  commons  cannot  find ,  by  Magna 
Cbarta,  or  by  any  other  law  or  ancient  custom  of  parlia- 
ment, that  your  lordships  have  any  jurisdiction  in  cases 
of  appeal  from  courts  of  equity. "  They  afterwards  indeed 
resolved  ,  that  there  lies  no  appeal   to  the  judicature 

'  It  wu  throvra  out  igalnM  them  by  the  commoiii  in  their  txigry 
coaferencet  about  the  btuiaesi  of  Ashby  ind  Wbile,  in  1 704 ,  bat 
not  witb  an]'  lerious  intention  of  opposition. 

III.-  i? 
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of  the  Lords  in  parliameDt  from  courts  of  equitif  ' ; " 
and  came  ultimately ,  as  their  wrath  increased ,  to  a 
TOte  "  that  whosoever  shall  solicit ,  plead,  or  prosecute 
any  appeal  against  any  commoner  of  England  ,  from 
any  court  of  equity,  before  the  honse  of  lords ,  shall  be 
deemed  and  taken  a  betrayer  of  the  rights  and  liberties  of 
the  commons  of  England ,  and  ^all  be  proceeded  agatost 
accordingly'; "  which  Tote  the  lords  resolved  next  day  to 
be  "illegal ,  unparliamentary,  and  tending  to  a  dissolution 
of  the  government '.  "  But  this  was  evidently  rather  an 
act  of  hostility  arising  ont  of  the  immediate  quarrel ,  than 
the  calm  assertion  of  a  legal  principle.  * 

During  the  interval  between  these  two  dissensions, 
which  the  suits  of  Skinner  and  Shirley  engendered ,  ano- 
ther difference  bad  arisen  ,  somewhat  less  violently  con- 
ducted ,  hut  wherein  both  houses  considered  their  es- 
sential privileges  at  stake.  This  concerned  the  long 
agitated  question  of  the  right  of  the  lords  to  make  alter- 

■  C.  J.  Ma,  3r.. 

■  Id.  Nov.  tt).  SevertI  diviaioas  took  place  in  the  courte  of 
thU  bniineti ,  and  aome  rather  close ;  the  court  eodeaTouring  to 
allay  the  fire.  The  vote  to  lake  lergetDt  Pemberton  into  caaady  for 
appeariDg  ss  cooomI  at  the  lords'  bar  waaoBly  carried  by  1 54  to  146, 
on  June  i. 

'  LordV  Jounial*,  No*.  »o. 

'  Lord*'  and  Commons'  Journals,  Hay  and  November,  ifi^S.  Pari. 
Hitt  711. 791.  State  Trial*,  vi.  1  lai.  Uargrave'*  Preface  to  Hale,  iBS, 
and  Hale's  Treatise  ,  c.  33. 

It  may  be  ohserved ,  that  the  lords  learned  a  little  caution  in 
thit  affair.  An  appeal  of  one  Cottington  from  the  coUrt  of  delegates 
to  their  hou>e  was  rejected,  by  a  voU  that  it  did  not  properly  be- 
long to  ibem,  Sbaftesbnry  alone  di**entient.  Jane  17,  11178.  Yet 
they  had  asserted  their  right  to  receive  appeals  fiom  ioferior  courts, 
that  there  might  he  no  failure  of  justice,  in  term*  brge  enough  to 
mibrsce  the  ecclesiastical  jurisdiction.  May  6 ,  1G75.  And  it  is  aaid 
that  they  aclually  bad  done  so-  in   1618.  Hargrave,  53. 


-,,<jr.=^-,hyGo(.)gle 


CHAP.  Xin.  —  CHARLES  H.  —  CONSTITUTION.  a59 

adoDs  in  moDfly-bills.  Though  I  cannot  bat  think  the 
importance  of  their  exclusive  privileges  has  heen  rather 
exaggerated  by  the  house  of  commons ,  it  deserves  atteu- 
tion ,  more  especially  as  the  embers  of  that  fire  may  not 
be  so  wholly,  extinguished  as  never  again  to  show  some 
traces  of  its  heat. 

In  our  earliest  parliamentary  records,  ibe  lords  and 
commons ,  summoned  in  a  great  measure  for  the  sake  of 
relieving  the  king's  necessities,  appear  to  have  made 
their  several  grants  of  supply  without  mutual  communi- 
cation ,  and  the  latter  generally  in  a  higher  proportion 
than  the  former.  These  were  not  in  the  form  of  laws , 
nor  did  they  obtain  any  formal  assent  from  the  king,  to 
whom  they  were  tendered  in  written  indentures ,  entered 
afterwards  on  the  roll  of  parliament.  The  Utest  instance 
of  such  distinct  grants  from  the  two  houses,  as  far  as  I 
can' judge  from  the  rolls,  is  in  the  i8th  year  of  Ed- 
ward HI ' .  But  in  the  sid  year  of  that  reign ,  the  com- 
mons alone  granted  three  fifteenths  of  their  goods,  in 
such  a  manner  as  to  show  beyond  a  doubt  that  the  tax  was 
to  be  levied  solely  upon  themselves*.  After  this  time, 
the  lords  and  commons  are  jointly  recited  in  the  rolls  to 
have  granted  them ,  sometimes ,  as  it  is  expressed ,  upon 
deliberation  had  together.  In  one  case ,  it  is  said ,  that 
the  lords,  with  one  assent ,  and  afterwards  the  commons, 
granted  a  subsidy  on  exported  wooP.  A  change  of  lan- 
guage is  observable  in  Richard  II's  reign ,  when  the  com- 
mons are  recited  to  grant ,  with  the  assent  of  the  lords ; 
and  this  seems  to  indicate ,  not  only  that  in  practice  the 
vote  used  to  originate  with  the  commons ,  but  that  Aeir 


>  Id.  3oo.  (43  Edw.  i.) 
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proportion  at  least  of  the  tai  being  far  greater  than  that 
of  the  lords ,  especially  in  the  usual  impositions  on  wool 
and  skins ,  which  ostensibly  fell  oo  the  exporting  mer- 
chant ,  the  grant  was  to  be  deemed  mainly  theirs ,  sub- 
ject only  to  the  assent  of  the  other  house  of  parliament. 
Thb  is ,  however ,  so  explicitly  asserted  in  a  remarkable 
passage  on  the  roll  of  9  Hen.  IV ,  without  any  qiparent 
denial ,  that  it  cannot  be  called  in  question  by  any  one ' . 
The  language  of  the  rolls  continues  to  be  the  same  in 
the  following  reigns ;  the  commons  are  the  granting , 
the  lords  the  consenting  power.  It  is  even  said  by  the 
court  of  king's  bench ,  in  a  year-book  of  Edward  IV , 
that  a  grant  of  money  by  the  commons  would  be  bind- 
ing without  assent  of  the  lords ;  meaning  of  course  as  to 
commoners  only,  though  the  position  seems  a  little  ques- 
tionable even  with  the  limitation.  I  have  been  almost  led 
to  suspect ,  by  considering  this  remarkable  exclusive 
privilege  of  originating  grants  of  money  to  the  crown,  as 
well  as  by  the  language  of  some  passages  in  the  rolls  of 
parliament  relating  to  them ,  that  uo  part  of  the  direct 
taxes,  the  tenths  or  fifteenths  of  goods,  were  assessed 
upon  the  lords  temporal  and  spiritual,  except  where 
they  are  positively  mentioned ,  which  is  frequently  the 
case.  But  as  I  do  not  remember  to  have  seen  that  any 
where  asserted  by  those  who  have  turned  their  attention 
to  the -antiquities  of  our  constitution ,  it  may  possibly  he 
an  unfounded  surmise  ,  or  at  least  only  applicable  to  the 
earlier  period  of  our  parliamenUry  records. 

These  grants  continued  to  be  made  as  before ,  by  the 
consent  indeed  of  the  houses  of  parliament ,  but  not  as 
legislative  enactments.  Most  of  the  few  instances  where 

'  Rot.  Pari.  Hi.  611.  Vie»  of  Middle  Ages,  ii.  3io. 
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they  appear  among  the  statutes  are  where  some  condi- 
tion is  annesed ,  or  some  relief  of  grievances  so  inter- 
woven with  them,  that  they  make  part  of  a  new  Uw '. 
In  the  reign  of  Henry  VII ,  they  are  occasionally  inserted 
among  the  statutes,  though  still  withoot  any  enacting 
words*.  In  that  of  Henry  VIH,  the  form  is  rather  more 
legislative ,  and  they  are  said  to  be  enacted  by  the  au- 
thority of  parliament ,  though  the  king's  name  is  not 
often  mentioned  till  about  the  conclusion  of  his  reign  ^ ; 
after  which  a  sense  of  the  necessity  of  expressing  hb  le- 
gislative authority  seems  to  have  led  to  its  introduction 
in  some  part  or  other  of  the  bill*.  The  lords  and  eom- 
mons  are  sometimes  both  said  to  grant ,  but  more  fre- 

■  '  ij£.  3.  sttt.1.  c  ai ;  (hi*  itttule  U ramarkabl*  for  a  promUeoE 
■he  lords  not  to  luent  in  future  to  aoy  charge  bejiunil  tbe  old  cnttpm, 
without  alscDt  of  the  comiDoai  ia  full  parliament.  Stat,  i,  Mme  year; 
the  king  promises  to  lay  on  no  char)(e  but  by  assent  of  the  lords  ind 
commons.  iB  E.  3.  itat.  i.  c.  i ;  the  commons  grant  two-fifteenths  of 
Ihe  commonalty,  and  two-tenths  of  the  cities  aad  boronghi.  "St  en 
cas  que  notre  seignenr  le  roi  paise  la  mer,  de  paier  a  roeuoes  les  terns 
les  qninzinne  et  disme  del  second  an,  et  aemy  en  autre  maniire. 
Isftint  que  lea  deuiers  de  ce  levez  soient  desp«ndui ,  en  les  besoignes 
a  eux  monstei  a  rest  parlemenl,  par  avis  des  granntz  a  ce  assignei, 
et  qua  let  aides  dela  Trcnte  soient  mys  eu  defence  de  north. "  This 
is  a  remarkable  precedent  for  the  usage  of  appropriation ,  wlucb  had 
escaped  me,  thongb  I  haye  elsewhere  quoted  that  in  S  Rich.  i.  stal. 
1.  c.  1  et  3.  Id  two  or  three  instances ,  we  find  grants  of  tenths  and 
fifteenths  in  the  statntes ,  without  any  other  matter,  as  14  E.  3.  stal-  i. 
c.  10;  17 E.  3.  Slat.  I,  c.  4. 
■,H,7...,i,i.H.,,c.i,. 

*  1  find  oidy  one  exception,  5  H.  8.  c.  17,  which  was  in  the  com- 
mon Torm  ;  Be  it  enacted  b]'  the  king  our  sovereign  lord ,  and  by  the 
assent ,  etc. 

*  In  37  H.  8.  c-  i5,  both  lords  and  commons  are  said  to  graut,  and 
they  pray  (hat  their  grant."  may  be  ratified  and  confirmed  by  his 
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qacDtly  the  latter,  with  the  former's  assent,  as  conti- 
nued to  be  the  case  through  thereigns  of  Elizabeth  and 
James  I.  Id  the  first  parliament  of  Charles  I ,  the  com- 
mons begftn  to  omit  the  name  of  the  lords  in  the  pre- 
amble of  bilb  of  supply ,  reciting  the  grant  as  if  wholly 
their  own ,  bnt  in  the  enacting  words  adopted  the  cus- 
tomary form  of  statutes.  This,  though  once  remonstrated 
against  by  the  upper  house,  has  continued  ever  since  to 
be  the  practice. 

The  originating  power  as  to  taxation  was  thus  indubi- 
tably placed  in  the  house  of  commons  \  nor  did  any  con- 
troversy arise  upon  that  ground.  But  they  maintained 
also  that  the  lords  could  not  make  any  amendment  what- 
ever in  biHs  sent  up  to  them  for  imposing ,  directly  or 
indirectly,  a  charge  npon  the  people.  There  seems  no 
proof  that  any  difference  between  the  two  houses  on  this 
score  had  arisen  before  the  restoration ;  and  in  the  con- 
vention parliament,  the  lords  made  several  alterations 
in  undoubted  money-bills ,  to  which  the  commons  did 
not  object.  But  in.i66i ,  the  lords  having  sent  down  a 
bill  for  paving  the  streets  of  Westminster,  to  which  they 
desired  the  concurrence  of  the  commons,  the  latter,  on 
reading  the  bill  a  first  time,  "  observing  that  it  went  to 
lay  a  charge  upon  the  people ,  and  conceiving  that  it  was 
a  privilege  inherent  in  their  house  that  bills  of  that  na- 
ture should  be  first  considered  there , "  laid  it  aside ,  and 
caused  another  to  be  brought  in'.  When  this  was  sent 
up  to  thft  lords,  they  inserted  a  clause,  to  which  the 

Tnajejiy's  roytl  aucDt,  lo  to  be  eoadeil  and  authoriied  by  virtue  of 
this  preteiil  parliameDt  a*  in  such  cates  heretofore  has  been  ac- 
customed. " 

'  Comment'  loamals,  i4,  19  July.  Lord*'  Jonraib,  Jo  July. 
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commons  disagreed  as  contrary  to  their  privileges,  be- 
cause the  people  cannot  have  any  lax  or  charge  imposed 
upon  them ,  but  originally  by  the  house  of  commons.  The 
lords  resolved  this  assertion  of  the  comojiODs  to  be  against 
the  inherent  privileges  of  the  house  of  peers ,  and  men- 
tioned one  precedent  of  «  similar  hill  in  the  reign  of 
Mary,  and  two  tn  that  of  £lizabeth ,  which  had  begun 
with  them.  The  present  bill  was  defeated  by  the  unwil- 
lingness of  either  party  to  recede,}  but  for  a  few  years 
after,  though  the  point  in  queititHi  was  still  agitated, 
iustaoces  occurwhere  the  cowmons  suff^'ed  amendments 
in  what  were  now  considered  as  money-bills  to  pass,  and 
others  where  the  lords  receded  from  them  rather  than 
defeat  the  proposed  measure.  In  April  167 1 ,  however, 
the  lords  having  reduced  the  amount  of  an  ijQposition  on 
sugar,  it  was  resolved  by  the  other  bouse ,  "  That  in  all 
aids  given  to  the  king  by  the  commons ,  the  rate  or  tax 
oug^t  not  lo  be  altered  by  the  lords '."  This  brought  on 
several  conf^eoces  between  llie  houses,  wherein  the 
limits  of  the  exclusive  privilege  claimed  by  the  commons 
were  discussed  with  considerable  ability ,  and  less  heat 
than,  in  the  disputes  concerning  judicature;  but,  as  I 
cannot  help  thinking ,  with  a  decided  advantage  both  as 
to  precedent  and  constitutional  uialogy  on  the  side  of 
the  peers  *.  If  the  commons ,  as  in  early  times ,  had  me- 

'  They  eipretsed  thU  with  tUaoge  Uiitude  in  a  retolutioo  some 
years  filter,  thai  all  aids  and  lupplies  lo  Us  majesty  ip  parliament  are 
ikitole  gifi  of  the  coatmont.  Pari.  Hist.  looS.  As  they  did  Dot  mean  lo 
deny  that  ihs  lords  mutt  concur  in  the  bill ,  inuch  ks-s  that  they  must 
pay  their  quota ,  this  laagnage  geema  iDdefeusible. 

*  Lords'  tuid  Commons'  Journals,  April  lyfii  and  iid,  1679.  Pari. 
Hist.iv.  480- Hatsell's  Precedeuta ,  iii.  io(f,  36S,  409. 

la  a  painphlel  by  lord  AngLesea ,  if  I  mistake  not,  entitled  "  Case 
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rely  granted  iheir  own  money ,  it  wonld  be  reasonable 
that  their  house  should  have ,  as  it  claimed  to  have ,  "  a 
fnndamental  right  as  to  the  matter,  the  measure ,  and 
the  time. "  But  that  die  peers,  subject  to  the  same  bur- 
thens as  the  rest  of  the  community ,  and  possessing  no 
trifling  proportion  of  the  general  wealth ,  should  have  no 
other  alternative  than  to  reinse  the  necessary  of  the  re- 
Tenae,'or  to  have  their  exact  proportion,  with  all  quali- 
fications and  circumstances  attending  their  grant,  pre- 
sented to  them  unalterably  by  the  other  house  of  parlia- 
ment ,  was  an  anomaly  that  could  hardly  rest  on  any 
other  ground  of  defence  than  such  a  series  of  precedents 
as  establish  a  constitutional  usage ;  while ,  in  fact ,  it 
could  not  be  made  out  that  such  a  pretension  was  ever 
advanced  by  the  commons  before  the  present  parlia- 
ment. In  the  short  parliament  of  April  1640,  the  lords 
having  sent  down  a  message,  requesting  the  other  boose 
to  give  precedency  in  the  business  they  were  about  to 
matter  of  supply,  it  had  been  highly  resented,  as  an  in- 
fringement of  their  privilege ,  and  Mr.  Pym  was  ap- 
pointed to  represent  their  eomplaint  at  a  conference. 
Yet  even  then  ,  in  the  fervour  of  that  critical  period ,  the 
boldest  advocate  of  popular  privileges  who  could  have 
been  selected  was  content  to  assert,  that  the  matter  of 

slated  of  the  Jnrudiction  of  the  Hoiue  of  Lords  in  point  of  Impos!- 
lions ,  "  1^961  a  vigoron*  and  learned  defence  of  the  right  of  the 
lords  to  make  alterations  in  money-bitis ,  it  is  admitted  that  they 
cannot  increase  the  rates ,  since  that  wonld  be  to  originate  a  charge 
on  the  people ,  which  thej  cannot  do.  Bnt  it  is  even  laid  in  the  year- 
book, 33  H.  6,  that  if  the  comnious  grant  tonnage  for  four  years,  and 
the  lords  reduce  the  term  to  two  years,  they  need  uot  tead  the 
hill  down  again.  This  of  coarse  conid  not  be  supported  in  modern 
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subsidy  and  supply  ought  to  begio  in  the  house  of  com- 
mons. ' 

There  seems  to  be  still  less  pretext  for  the  great  ex- 
tension given  by  the  commons  to  their  acknowledged  pri- 
vilege of  originating  bills  of  supply.  The  principle  was 
well  adapted  to  that  earlier  period  when  security  against 
mis-goTcrnment  could  only  be  obtained  by  the  vigilant 
jealousy  and  uncompromising  firmness  of  Uie  commons. 
Tbey  came  to  the  grant  of  subsidy  with  real  or  feigned 
reluctance,  as  the  stipulated  price  of  redress  of  grie- 
vances. They  considered  the  lords,  generally  speaking, 
as  too  intimately  united  with  the  king's  ordinary  council, 
which  indeed  sat  with  them ,  and  had  perhaps ,  as  late 
as  Edward  IH's  time ,  a  deliberate  voice.  They  knew  the 
influence ,  or  intimidating  ascendancy  of  the  peers ,  over 
many  of  their  own  members.  It  may  be  doubted ,  in  fact , 
whether  the  lower  house  shook  off,  absolutely  and  per- 
manently,- all  sense  of  subordination ,  or  at  least  defe- 
rence to  the  upper ,  till  about  the  close  of  the  reign  of 
Elizabeth.  But  I  must  confess,  that  in  applying  the  wise 
and  ancient  maxim ,  that  the  commons  alone  can  em- 
power the  king  to  levy  the  people's  money ,  to  a  private 
bill  for  lighting  and  cleansing  a  certain  town ,  or  cutting 
dikes  in  a  fen ,  to  local  and  limited  assessments  for  local 
benefit ,  as  to  which  the  crown  has  no  manner  of  inte- 
rest ,  nor  has  any  thing  to  do  with  the  collection  ,  there 
was  more  disposition  shown  to  make  encroachments , 
than  to  guard  against  those  of  others.  They  began  soon 
after  the  revolution  to  introduce  a  still  more  extraordi- 
nary construction  of  their  privilege ,  not  receiving  from 
the  house  of  lords  any  bill  which  imposes  a  pecuniary 

■  Pari.  Hist.  ii.  563. 
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penalty  on  offenders,  nor  permittiug  ihem  to  alter  tLe 
application  of  such  as  have  been  imposed  below. ' 

These  restrictions  upon  the  other  house  of  parliament, 
however,  are  now  become ,  in  their  own  eetimatioo ,  the 
standing  privileges  of  the  conimonB.  Several  instances 
have  occurred  during  the  last  century,  though  not ,  I  be- 
lieve ,  very  lately,  when  bills ,  chiefly  of  a  private  nature, 
have  been  unanimously  rejected,  and  even  thrown  over 
the  table  by  the  speaker,  because  they  contained  some 
provision ,  in  which  the  lords  had  trespassed  upon  these 
alleged  rights '.  They  are ,  as  may  be  supposed ,  very 
differently  regarded  in  the  oeighbouring  chamber.  The 
lords  have  never  acknowledged  any  further  privilege  than 
that  of  originating  bills  of  supply.  But  the  good  sense  of 
both  parties ,  and  of  an  enhghtened  nation ,  who  must 
witness  and  judge  of  their  disputes ,  as  well  as  the  natui'sl 

■  The  principles  l«[d  down  by  Haliell  are  :  i.  Thai  in  biUs  of  sop- 
ply,  the  lords  can  make  no  alteration  hut  to  correct  verbal  mistakes  l 
3:  That  in  bills  ,  not  of  absolute  inpply  ,  yet  imposing  burlhens ,  al 
tnmpike  acts,  etc.,  the  Icrd«  cannot  alter  the  qtunlnm  of  the  toll ,  the 
persons  to  manage  it,  etc.;  but  in  other  clauses  thejr  may  make 
amendments:  3.  That  nhere  a  charge  may  indirectly  be  thrown  on 
the  people  by  a  bill ,  the  commons  object  to  the  lords  making  amend- 
ments ;  4-  That  the  lords  cannot  insert  pecuniary  penalties  in  a  bill , 
or  alter  those  inserted  by  the  comraona.  iii.  137.  He  seems  to  hoist 
that  the  lords  during  the  last  century  have  very  iaintly  opposAl  the 
claim  of  the  commons.  But  surely  ihey  have  sometimes  done  so  in 
practice  by  reluming  a  money-bill ,  or  what  the  lower  bouse  call  one  , 
amended ;  and  the  commons  ha»e  had  recourse  to  the  evasion  of 
throning  out  such  bill,  and  bringing  in  another  with  the  amend- 
ments inserted  in  it ;  which  does  not  look  very  trinmphant. 

"The  last  instance  mentioned  hy  Hatsell  is  in  1790,  when  the 
lords  bad  amended  a  bill  for  regulating  Warwick  gaol  by  changing 
the  rate  to  be  imposed  from  the  land  owners  to  the  occupiers,  iii. 
i3i.  1  am  nol  at  present  aware  of  any  subsequent  case,  hut  rather 
suspect  that  such  might  be  fonnd. 
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desire  of  the  government  to  prevent  in  the  outset  any 
altercation  that  must  impede  the  course  of  its  measures , 
have  rendered  this  little  jealousy  nnproductive  of  those 
animosities  vhich  it  seemed  so  happily  conlrired  to  eia:ite . 
The  one  home ,  without  admitUng  the  alleged  privilege , 
has  generally  been  cautious  not  to  give  a  pretext  tor 
eagerly  asserting  it ;  and  the  other,  on  the  triding  occa- 
sions where  it  has  seemed ,  perhaps  unintentiimally,  to 
be  infringed ,  has  commonly  resorted  to  the  moderate 
course  of  passing  a  fresh  hill  to  the  same  effect ,  after  sa- 
tisfying its  dignity  by  rejecting  the  first. 

It  may  not  be  improper  to  choose  the  pres^it  occasion 
for  a  summary  view  of  the  constitution  of  both  houses  of 
parliament  under  the  lines  of  Tudor  and  Stuart.  Of  their 
earlier  history  the  reader  may  find  a  brief,  and  not,  I 
believe ,  very  incorrect  account  in  a  work  to  whitdi  this 
is  a  kind  of  sequel. 

The  number  of  temporal  lords  summoned  by  writ  to 
the  pariiaments  of  the  boose  of  Plantagenet  was  exceed- 
in^y  various,  nor  was  any  thing  more  common  in  the 
fourteenth  century  than  to  omit  those  who  had  previously 
sat  in  p^son ,  and  still  more  their  descendants.  They 
were  rather  less  numerous  for  this  reason ,  under  the  line 
of  Lancaster,  when  the  practice  of  summoning  those  who 
were  not  hereditary  peers  did  not  so  much  prevail  as  in 
the  preceding  reigns.  Fifly-lhree  names ,  however,  ap- 
pear in  the  parliament  of  14^49  ^^^  last  held  before  the 
commencement  of  the  great  contest  between  York  and 
Lancaster.  In  this  troublous  period  of  above  thirty  years , 
if  the  whole  reign  of  Edward  IV  is  to  be  included ,  the 
chiefs  of  many  powerful  families  lost  their  lives  in  the 
field  or  on  the  scaffold ,  and  their  honours  perished  with 
them  by  attainder.  New  families ,  adherents  of  the  victo- 
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rious  party,  rose  in  their  place,  and  sometimes  an  at- 
tainder was  reversed  by  favour,  so  that  the  peers  of 
Edward's  reign  were  not  much  fewer  than  the  number  I 
have  mentioned.  Henry  VII  summoned  but  tweaty-nine 
to  his  first  parliament,  including  some  whose  attainder 
bad  never  been  judicially  reversed ;  a  plain  act  of  violence, 
like  his  previous  usurpation  of  ^e  crown.  In  his  subse- 
quent parliaments ,  the  peerage  was  increased  by  fresh 
creations ,  but  never  much  exceeded  forty.  The  greatest 
number  summoned  by  Henry  VHI  was  fifiy-one ,  which 
continued  to  be  nearly  the  average  in  the  two  next  reigns, 
and  was  very  little  augmented  by  Elizabeth.  James ,  in  his 
thoughtless  profusion  of  favour,  made  so  many  new  crea- 
tions ,  that  eighty-two  peers  sat  in  his  first  parliament , 
and  ninety-six  in  his  latest.  From  a  similar  facility  in 
granting  so  cheap  a  reward  of  service ,  and  in  some 
measure  perhaps  from  the  policy  of  counteracting  a  spirit 
of  opposition  to  the  court ,  which  many  of  the  lords  had 
begun  to  manifest ,  Charles  called  no  less  than  one  hun- 
dred and  seventeen  peers  to  the  parliament  of  i6a8  ,  and 
one  hundred  and  nineteen  to  that  of  November  i64o. 
Many  of  these  honours  were  sold  by  both  these  princes  j 
a  disgraceful  and  dangerous  practice  ,  unheard  of  in 
earlier  times ,  by  which  the  princely  peerage  of  England 
might  have  been  gradually  levelled  with  the  herd  of 
foreign  nobility.  This,  however,  has  rarely  been  sus- 
pected ^nce  the  restoration.  In  the  parliament  of  1661 , 
we  find  one  hundred  and  thirty-nine  lords  summoned. 

The  spiritual  lords ,  who ,  thouf^  forming  another 
estate  of  parliament ,  have  always  been  so  united  with 
the  temporality  that  the  suffrages  of  both,  upon  every 
question  are  told  indistinctly  and  numerically,  composed 
in  general ,  before  the  reformation ,  a  majority  of  the 
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upper  house ;  though  there  was  far  more  irregularity  in 
the  summonses  of  the  mitred  abbots  and  priors  than  in 
those  of  the  barons.  But  by  the  surrender  and  dissolution 
of  the  monasteries ,  about  thirty-six  votes  of  the  clergy, 
on  an  average  ,  were  withdrawn  from  the  parliament ;  a 
loss  ill  compensated  to  them  by  the  creation  of  five  new 
bishopricLs.  Thus,  the  number  of  the  temporal  peers  being 
continnally  augmented,  white  that  of  the  prelates  was 
confined  to  twenty-six ,  the  direct  influence  of  the  church 
on  the  legislature  has  become  comparatively  small ;  and 
that  of  the  crown ,  which ,  by  the  pernicious  system  of 
translations  and  other  means ,  is  generally  powerful  with 
the  episcopal  bench ,  has ,  in  this  respect  at  least ,  under- 
gone some  diminution.  It  is  easy  to  perceive  from  this 
view  of  the  case ,  that  the  destruction  of  the  monasteries , 
as  diey  then  stood,  was  looked  upon  as  an  indispensable 
preliminary  to  the  reformation ,  no  peaceable  efforts  to- 
wards which  could  have  been  effectual ,  without  altering 
the  relative  proportions  of  the  spiritual  and  temporal 
aristocracy. 

The  house  of  lords ,  during  this  period  of  the  sixteenth 
and  seventeenth  centuries ,  were  not  supine  tn  rendering 
their  collective  and  individual  rights  independent  of  the 
crown.  It  became  a  fundamental  principle,  according, 
.  indeed,  to  ancient  authority,  though  not  strictly  observed 
in  ruder  times,  that  every  peer  of  fiill  age, is  entitled  to 
his  writ  of  summons  at  the  beginning  of  a  parliament , 
and  that  the  house  will  not  proceed  on  business,  if  any 
one  isdeniedit'.The  privilege  of  voting  by  proxy,  which 

■  See  the  case  of  the  earl  of  Arandel  in  parliameDt  of  it>i6.  In 
one  instance  the  honse  took  nolice  that  a  writ  of  sunimons  had  bsFD 
issued  to  the  earl  of  Hulgrave  ,  he  being  nnder  age  ,  and  addressed 
the  king  ihat  be  would  be  pleasedjKi  be  iparing  of  writs  of  this  na- 
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was  originally  br  special  permission  of  the  king ,  became 
absolute ,  though  subject  to  such  timitations  as  the  house 
itselfmayimpose.  The  writ  of  summons,  which ,  as  1  have 
observed ,  had  in  earlier  ages ,  if  usage  is  to  determine 
that  which  can  rest  on  nothing  but  usage ,  given  only  a 
light  of  sitting  in  the  parliament  for  which  it  issued,  was 
held ,  about  the  end  of  Elizabeth's  reign ,  by  a  construction 
founded  on  later  usage ,  to  convey  an  inheritable  peerage, 
which  was  afterwards  adjudged  to  descend  upon  heirs  ge> 
neral ,  female  as  well  as  male ;  an  extension  wbidi  some- 
times raises  intricate  questions  of  descent ,  and  though  no 
materially  bad  consequences  have  flowed  from  it ,  is  per- 
haps one  of  the  blemishes  b  the  constitulioa  of  parliament. 
Doubts  whether  a  peerage  could  be  surrendered  to  the 
king,  and  whether  a  territorial  honour,  of  which  hardly 
any  remain ,  could  be  alienated  along  with  the  land  on 
which  it  depended ,  were  determined  in  die  manner  most 
favourable  to  the  dignity  of  the  aristocracy.  They  obtained 
also  an  important  privilege,  first  of  recording  their  dis- 
sent in  the  journals  of  the  house ,  and  afterwards  of  in- 
serting the  grounds  of  it.  Instances  of  the  former  occur 
not  unfrequently  at  the  period  of  the  reformation ,  but 
the  latter  practice  was  little  known  before  the  long  par- 
liament. A  right  that  Cato  or  Phocion  would  have  prized, 
though  it  may  sometimes  have  been  frivolously  or  fac- 
tiously  esercised ! 

The  house  of  commons ,  from  tbe  earliest  records  of 
its  regular  existence  in  the  33d  year  of  Edward  I,  con- 
sisted of  seventy-four  knights,  or  repr^entatives  from  all 
the  counties  of  England  ,  except  Chester,  Durham,  and 

lure  for  (he  (ature.  10  Oct.  1667.  The  king  nude  >n  excuse  lli>l  he 
did  not  kaoiT  the  earl  nai  much  uDd«>  age ,  and  would  be  carefbl  for 
the  fntnre.  19  Oct.  — 
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Monmouth  ,  and  of  a  Tarying  number  of  deputies  from 
the  cities  and  boroughs,  sometimes  in  the  earliest  period 
of  representation  amounting  to  as  many  as  two  hundred 
and  sixty ;  sometimes ,  by  the  negligence  or  partiality  of 
the  sheriffs  in  omitting  places  that  had  formerly  returned 
members  ,  to  not  more  than  two-thirds  of  that  number. 
New  boroughs ,  however ,  aa  being  grown  into  impor- 
tance ,  or  from  some  private  motive  ,  ac({uired  the  fran- 
chise of  election  ;  and  at  the  accession  of  Henry  VIII  we 
find  two  hundred  and  twenty-four  citizens  and  burgesses 
from  one  hundred  and  eleven  towns  ,  London  sending 
four ,  none  of  which  have  since  intermitted  their  pri- 
vilege. 

I  must  so  far  concur  with  those  whose  general  princj* 
pies  as  to  the  theory  of  parliamentary  reform  leave  me  far 
behind ,  as  to  profess  my  opinion ,  that  the  change  which 
appears  to  have  taken  place  in.  the  English  government 
towards  the  end  of  the  thirteenth  century  was  founded 
upon  the  maxim ,  that  all  who  possessed  landed  or  move- 
able property  ought ,  as  freemen ,  to  be  bound  by  no  laws , 
and  especially  by  no  taxation  ,  to  which  they  had  not 
consented  through  their  representatives.  If  we  look  at 
the  constituents  of  a  house  of  commons  under  Edward  I 
or  Edward  III ,  and  consider  the  state  of  landed  tenures 
and  of  commerce  at  that  period  ,  we  shall  perceive  that , 
excepting  women  ,  who  have  generally  been  supposed 
capable  of  no  political  right  but  that  of  reigning ,  almost 
every  one  who  contributed  towards  the  tenths  and  fif- 
teenths granted  by  the  parliament  might  have  exercised 
the  franchise  of  voting  for  those  who  sat  in  it.  Admitting 
that  in  corporate  boroughs  the  franchise  may  have  been 
usually  vested  in  the  freemen  rather  than  the  inhabitants , 
yet  this  distinction,  so  important  in  later  ages,  was  of 
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little  consequence  at  a  time  when  all  traders,  that  is  all 
who  poss^sed  any  moveable  property  worth  assessing , 
helonged  to  the  former  class.  I  do  not  pretend  that  no 
one  was  contributory  to  a  subsidy,  who  did  not  possess  a 
vote ;  but  that  the  far  greater  portion  was  levied  on  those 
who ,  as  freeholders  or  burgesses ,  were  reckoned  in 
law  to  have  been  consenting  to  its  imposition.  It  would  be 
difficult ,  probably ,  to  name  any  town  of  the  least  con- 
sideration ,  in  the  fourteenth  and  fifteenth  centuries , 
which  did  not ,  at  some  time  or  other  ,  return  members 
to  parliament.  This  is  so  much  the  case  ,  that  if ,  in 
running  our  eyes  along  the  map  ,  we  find  any  sea-port , 
as  Sunderland  or  Falmouth  ,  or  any  inland  town ,  as 
Leeds  or  Blrmin^am  ,  which  has  never  enjoyed  the 
elective  franchise ,  we  may  conclude  at  once ,  that  it 
has  emerged  &om  obscurity  since  the  reign  of  Henry  VUI. 

Though  no  considerable  town ,  I  believe  ,  was  inten- 
tionally left  out ,  except  by  the  sberiBs'  partiality ,  it  is 
not  to  be  supposed  that  all  boroughs  that  made  returns 
were  considerable.  Several  that  are  currently  said  to  be 
decayed  were  never  much  better  than  at  present.  Some 
of  these  were  the  ancient  demesne  of  the  crown ,  the  te- 
nants of  which  not  being  suitors  to  the  county-courts  , 
nor  voting  in  the  election  of  knights  for  the  shire,  were, 
still  on  the  same  principle  of  consent  to  public  burthens , 
called  upon  to  send  their  own  representatives.  Others 
received  the  privilege  along  with  their  charter  of  incor- 
poration ,  in  the  hope  that  they  would  thrive  more  than 
proved  to  be  the  event ;  and  possibly  ,  even  in  such  early 
times  ,  the  idea  of  obtaining  influence  in  the  commons 
through  the  votes  of  their  burgesses  might  sometimes  su^ 
gest  itself. 

That  amidst  all  this  care  to  secure  the  positive  right  of 
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representation  so  little  provision  should  have  been  made 
as  to  its  relative  etBciency,  tharthe  higb-bom  and  opu- 
lent gentry  should  have  been  so  vastly  oul-numbered  by 
peddling  traders ,  thai  the  same  nnmber  of  two  should 
have  been  deemed  sufficient  for  the  counties  of  York  and 
Rutland ,  for  Bristol  and  Gatton  ,  are  facts  more  easy  to 
wonder  at  than  to  explain;  for  though  the  total  ignorance 
of  the  government  as  to  the  relative  population  might 
be  perhaps  a  sufGcient  reason  for  not  making  an  attempt 
at  equalization ,  yet  if  the  represenlation  had  been  founded 
on  any  thing  like  a  numerical  principle ,  there  vroirid 
have  been  no  difBculty  in  reducing  it  to  the  proportion 
furnished  by  the  books  of  subsidy  for  each  county  abd 
borough  ,  or  at  least  in  a  rude  approximation  towards  A 
more  rational  distribution. 

Henrlf  VDI  gave  a  remarkabliB  probf  that  no  part  of  the 
kingdom  ,  subject  to  the  EngUsli  laws  and  parliamentary 
burtheils ,  ought  to  want  its  representation ,  by  extending 
the  right  of  election  to  the  whole  of  Wales ,  the  counties 
of  Chester  and  Monmouth ,  add  eveb  the  towns  of  Berwick 
and  Calais.  It  might  be  possible  to  trace  the  reas(m , 
though  I  have  never  met  with  any ,  why  the  county  of 
Durhanl  was  passed  over.  The  attachment  of  those  north- 
ern parts  to  popery  seems  as  likely  as  any  other.  Thirty- 
three  were  thus  added  to  the  commons.  Edward  VI  created 
fourteen  boroughs ,  and  restored  ten  that  had  disused 
their  privilege.  Mary  added  twenty-one ,  Elizabeth  sixty , 
and  James  twenty-seven  members.  ' 

These  accessions  to  the  popular  chamber  of  parlia- 

'  It  it  doabtf^d  by  Mr,  Merewelher  (argutn^)  whether  Edward 
and  Msry  created  so  niaay  new  boroughs  as  appears;  because  ihe 
returns  uuder  Henry  VII  and  Henry  VIII  are  lost.  Bdt  the  motive 
operated  more  sXroagij  in  (he  later  reigns.  West  Looe  Case.  80. 
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ment  after  the  reign  of  Henry  Vm  were  by  no  means 
derived  from  a  popular  principle ,  such  as  had  inBuenced 
its  earlier  constitution.  We  may  account  perhaps  on  this 
ground  for  the  writs  addressed  to  a  very  few  towns ,  such 
as  Westminster.  But  the  design  of  that  great  inQus  of 
uew  members  from  petty  boroughs,  which  began  in  the 
^ort  reigns  of  Edward  and  Mary,  and  continued  under 
Elizabeth ,  must  have  been  to  secure  the  authority  of 
government,  especially  in  the  successive  revolutions  of 
religion.  Five  towns  only  in  Cornwall  made  returns  at 
the  accession  of  Edward  VI ;  twenty-one  at  the  death  of 
Elizabeth.  It  will  not  be  pretended  that  the  wretched 
villages  ,  which  corruption  and  perjury  still  hardly  keep 
from  famine ,  were  seats  of  commerce  and  industry 
in  the  sixteenth  century.  But  the  county  of  Cornwall 
was  more  immediately  subject  to  a  coercive  influence , 
throi^h  the  indefinite  and  oppressive  jurisdiction  of  the 
stannary-court.  Similar  motives,  if  we  could  discover 
the 'secrets  of  those  governments  ,  doubtless  operated  in 
■  most  other  cases.  A  slight  difficulty  seems  to  have  been 
raised,  in  i563  ,  about  the  introduction  of  representa- 
tives from  eight  new  boroughs  at  once  by  charters  from 
the  crown  ,  but  soon  waved  ,  with  the  complaisance 
usual  in  those  times.  Many  of  the  towns  which  had  aban- 
doned their  privilege  at  a  time  when  they  were  com- 
pelled to  the  payment  of  daily  wages  to  their  members 
during  the  session  were  now  desirous  of  recovering  it , 
when  that  burthen  bad  ceased  and  the  franchise  had  be- 
come valuable.  And  the  house  ,  out  of  favour  to  popular 
rights ,  laid  it  down  in  the  reign  of  James  I  as  a  principle , 
that  every  town ,  which  has  at  any  time  returned  mem- 
bers to  parliament ,  is  entitled  to  a  writ  as  a  matter  of 
course.  The  ^eaker  accordingly  issued  writs  to  Hertford, 
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Pomfret ,  Ilchester ,  and  some  other  places ,   on  their 

petition.  The  restorations  of  horoughs  in  this  manner 
down  to  i64i  ,  are  fifteen  in  number.  But  though  the 
doctrine  that  an  ^elective  right  cannot  he  lost  by  disuse 
is  still  current  in  parliament,  none  of  the  verr  numerous 
boroughs  which  have  ceased  to  enjoy  that  franchise  since 
the  days  of  the  three  first  Edwards  have  from  the  reato- 
ration  downwards  made  any  attempt  at  retrieving  it ;  nor 
is  it  by  any  means  likely  that  they  would  be  successful  in 
the  application.  Charles  I ,  whose  temper  in^ired  him 
rather  with  a  systematic  abhorrence  of  parliaments  than 
with  any  notion  of  managing  them  by  influence,  created 
no  new  horoughs.  The  right  indeed  would  certainly  have 
been  disputed,  however  frequently  exercised.  In  1673 
the  county  and  city  of  Durham  ,  which  had  strangely 
been  unrepresented  to  so  late  an  a;ra ,  were  raised  by 
act  of  parliament  to  the  privileges  of  their  fellow-sub- 
jects '.  About  the  same  time  a  charter  was  granted  to 
the  town  of  Newark ,  enabling  it  to  return  two  burgesses. 
It  passed  with  some  little  objection  at  the  time  ;  but  four 
years  afterwards ,  after  two  debates ,  it  was  carried  on 
the  question',  ia5  to  ^3  ,  that  by  virtue  of  the  charter 
granted  to  the  town  of  Newark ,  it  hath  right  to  send 
burgesses  to  serve  in  parliament  *.  Notwithstanding  this 
apparent  recognition  of  the  king's  prerogative  to  summon 
burgesses  from  a  town  not  previously  represented  ,  no 
Uteri nstance  of  its  exercise  has  occurred;  and  it  would 
unquestionably  have  been  resisted  by  the  commons ,  not , 
as  is  vulgarly  supposed  ,  because  the  act  of  unioo  witn 
Scotland  has  limited  the  English  members  to  5i3 ,  which 

'  i&  Car.  9.  c.  g-  A.  bill  had  paued  the  common*  in  163J  for  ihe 
name  effect,  but  Sailed  through  tbe  diuolntion. 
■  Joomals  ,  a6th  Feb.  and  aoth  March ,  167R-7. 
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is  not  the  case ,  but  upon  the  broad  maxims  of  exclusive 
privilege  in  matters  relating  to  their  own  body,  which  the 
house  was  become  powerful  enough  to  assert  against  the 
crown. 

It  is  doubtless  a  problem  of  no  inconsiderable  diffi- 
culty to  determine ,  with  perfect  exactness,  by  what  class 
of  persons  the  electoral  franchise  in  ancient  boroughs  was 
originally  possessed ;  yet  not  perhaps  so  much  so  as  the 
carelessness  of  some ,  and  the  artifices  of  others ,  have 
caused  it  to  appear.  The  different  opinions  on  this  con- 
troverted question  may  be  reduced  to  the  four  following 
theses,  i.  The  original  right  as  enjoyed  by  boroughs  re- 
presented in  the  parliaments  of  Edward  I,  and  all  of 
later  creation ,  where  one  of  a  different  nature  has  not 
been  .expressed  in  the  charter  from  which  they  derive  the 
privilege,  was  in  the  inhabitants  householders  resident 
in  the  borough ,  and  paying  scot  and  lot ,  by  those  words 
including  local  rates,  and  probably  general  taxes,  a.  The 
right  sprung  from  the  tenure  of  certain  freehold  lands  or 
burgages  within  the  borough ,  and  did  not  belong  to  any 
but  such  tenants.  3.  It  was  derived  from  charters  of  in- 
corporation ,  and  belonged  to  the  community  or  freemen 
of  the  corporate  body.  4-  It  did  not  extend  to  the  genera- 
lity of  freemen ,  but  was  limited  to  the  governing  part ,  or 
municipal  magistracy.  The  actual  right  of  election ,  as 
fixed  by  determinations  of  the  house  of  commons  before 
I'j^a,  and  by  committees  under  the  Grenville  act  since, 
is  variously  grounded  upon  some  of  these  four  principal 
rules,  each  of  which  has  been  subject  to  subordinate 
modifications  ^  which  produce  still  more  complication  and 
irregularity. 

Of  these  propositions,  the  first  was  laid  down  by  a 
celebrated  committee  of  the  house  of  commons  in  i624) 
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the  chairman  whereof  was  seijeant  Glanville,  and  the 
members,  as  appears  by  ibelistin  the  journals,  the  most 
eminent  men  ,  in  respect  of  legal  and  constitutional 
knowledge  that  were  ever  united  in  such  a  body.  It  b 
called  by  them  the  common-law  right ,  and  that  which 
ought  always  to  obtain ,  where  prescriptive  usage  to  the 
contrary  cannot  be  shown.  But  it  has  met  with  very  little 
favour  from  the  bouse  of  commons  since  the  restoration. 
The  second  has  the  authority  of  lord  Holt  in  the  case  of 
Ashby  and  White,  and  of  some  other  lawyers,  whs 
have  turned  their  attention  to  the  subject.  It  countenances 
what  is  called  the  right  of  burgage  tenure^  the  electors 
in  boroughs  of  this  description  being  such  as  hold  bur-f 
gages ,  or  aocient  tenements ,  within  the  borough.  The 
next  theory ,  which  attaches  the  primary  franchise  to  the 
freemen  of  corporations ,  has ,  on  the  whole ,  been  most 
received  in  modern  times ,  if  we  look  either  at  the  de- 
cisions of  the  proper  tribunal ,  or  the  current  doctrine  of 
lawyers.  The  last  proposition  is  that  of  Dr.  Brady ,  who  in 
a  treatise  of  boroughs ,  written  to  serve  the  purposes  of 
James  n ,  though  not  published  till  after  the  revolution , 
endeavoured  to  settle  all  elective  rights  on  the  narrowest 
and  least  popular  basis.  This  work  gained  some  credit , 
which  its  perspicuity  and  aculeness  would  deserve ,  if 
these  were  not  disgraced  by  a  perverse  sophistry  and  sup- 
pression  of  truth. 

It  does  not  appear  at  all  probable ,  that  such  varying 
and  indefinite  usages,  as  we  find  in  our  present  repre- 
sentation of  boroughs,  could  have  begun  simultaneously, 
when  they  were  first  called  to  parliament  by  Edward  I 
and  his  two  next  descendants.  There  would  have  been 
what  may  be  fairly  called  a  common-law  right ,  even 
were  we  to  admit,  that  some  variation  from  it  may,  at 
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the  very  commencement ,  have  occurred  in  particular 
places.  The  earliest  writ  of  summons  directed  the  she- 
riff to  make  a  return  from  every  borough  within  his  ju- 
risdiction ,  without  any  limitation  to  such  as  had  obtained 
charters ,  nor  any  rule  as  to  the  electoral  body.  Charters , 
in  fact,  incorporating  towns  seem  to  have  been  by  no 
means  common  in  the  thirteenth  and  fourteenth  centu- 
ries; and  though  they  grew  more  f^eq^ent  afterwards, 
yet  the  first  that  gave  expressly  a  right  of  returning 
members  to  parliament  was  that  of  Wentock  under 
Edward  IV.  These  charters ,  it  has  been  contended  , 
were  incorporations  of  the  inhabitants ,  and  gave  no 
power  either  to  exclude  any  of  them ,  or  to  admit  non- 
resident strangers ,  according  to  the  practice  of  later 
ages.  But  however  this  may  be ,  it  is  an  undeniable  truth , 
that  the  word  burgess  (bnrgensis) ,  long  before  the  elec- 
tive franchise ,  or  the  character  of  a  corporation  existed , 
meant  Literally  the  free  inhabitant  householder  of  a  bo- 
rough. We  may,  I  believe,  reject  with  confidence  what 
I  have  reckoned  as  the  third  proposition ;  namely,  that 
the  elective  franchise  belonged ,  as  of  common  right ,  to 
the  freemen  of  corporations ;  and  still  more  that  of  Brady, 
which  few  would  be  found  to  support  at  the  present  day. 
There  can ,  I  should  conceive ,  be  little  pretence  for 
affecting  to  doubt ,  that  the  bui^esses  of  Domesday-book , 
of  the  various  early  records  cited  by  Madox  and  others, 
and  of  the  writs  of  summons  to  Edward's  parliament , 
were  inhabitants  of  tenements  within  the  borough.  But 
}t  may  remain  to  be  proved ,  that  any  were  entitled  to 
the  privileges  or  rank  of  burgesses  who  held  less  than 
an  estate  of  freehold  in  their  possessions.  The  hurgage- 
tenure ,  of  which  we  read  in  Littleton ,  was  evidently 
freehold ;  and  it  is  not  to  be  assumed  that  the  lessees  oif 
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dwellings  for  a  term  of  years,  whose  interest,  in  con- 
templation of  law ,  is  &r  inferior  to .  a  freehold ,  were 
looked  upon  as  sufficiently  domiciled  within  the  borough 
to  obtain  the  appellation  of  bui^esses.  It  appears  from 
Domesday,  that  Uie  bai^esses^long  before  any  incoiTpo- 
ration ,  held  lands  in  common  belonging  to  their  town ; 
they  had  abo  their  guild  or  market-4iouse ,  and  were  en- 
titled in  some  places  to  tolls  and  customs.  These  perma- 
oent  rights  seem  naturally  restrained  to  those  who  pos- 
sessed an  absolute  property  in  the  soil.  There  can  surely 
be  no  question  as  to  mere  tenants  at  will,  liable  to  be  re- 
moved from  their  occupation  at  the  pleasure  of  the  lord; 
and  it  is  perhaps  unnecessary  to  mention ,  that  the  te- 
nancy from  year  to  year,  so  usual  at  present,  is  of  very 
recent  introduction.  As  to  estates  for  a  term  of  years, 
even  of  considerable  duration ,  they  were  probably  not 
uncommon  in  the  time  of  Edward  I ,  yet  far  out-number- 
ed,  as  I  should  conceive ,  by  those  of  a  freehold  nature. 
Whether  thece  lessees  were  contributory  to  the  ancient 
local  burthens  of  scot  and  lot ,  as  well  as  to  the  tallages 
exacted  by  the  king ,  and  tenths  afterwards  imposed  by 
parliament  in  respect  of  moveable  estate ,  it  seems  not 
eas);  to  determine ;  but  if  they  were  so ,  as  appears  more 
probable ,  it  was  not  only  consonant  to  the  principle ,  that 
no  freeman  should  he  liable  to  taxation  without  the  con- 
sent of  his  representatives ,  to  give  them  a  share  in  the 
i;eneral  privilege  of  the  borough ,  hut  it  may  be  inferred 
with  sufficient  evidence  from  several  records,  that  the 
privilege  and  the  burthen  were  absolutely  commensurate; 
men  having  been  specially  discharged  from  contributing 
to  tallages ,  because  they  did  not  participate  in  the  liber- 
ties of  the  borough ,  and  others  being  expressly  declared 
subject  to  those  impositions ,  as  the  condition  of  their 
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being  admitted  lo  the  rights  of  hurgesses  '.  It  might, 
however ,  be  conjectured ,  that  a  difference  of  usage  be- 
tween those  boroughs ,  where  the  ancient  exclusive  rights 
of  burgage  tenants  were  maintained ,  and  those  where 
the  equitable  claim  of  taxable  inhabitants  possessing 'only 
a  chattel  interest  received  attention ,  might  iiltimately 
produce  those  very  opposite  species  of  franchise ,  which 
we  find  in  the  scot  and  lot  boroughs ,  and  in  those  «f 
burgage  tenure.  If  thetfranchise ,  as  we  now  denominate 
it ,  passed  in  the  thirteenth  century  for  a  burthen ,  sub- 
jecting the  elector  to  bear  his  part  in  the  payment  of 
wages  to  the  representative ,  the  above  conjecture  will  be 
equally  apphcable ,  by  changing  the  words  right  and  claim 
into  liability. ' 

It  was  according  to  the  natural  course  of  things ,  that 
the  mayors  or  bailiffs ,  as  returning  officers,  with  some 
of  the  principal  burgesses ,  especially  where  incorpora- 
ting charters  had  given  tbem  a  pre-eminence ,  would  take 
lo  themselves  the  advantage  of  serving  a.  courtier ,  or 
neighbouring  gentleman ,  by  returning  him  to  pu-Ua- 

'  Htdox  Pirnu  Burgi ,  p.  syo,  et  poM. 

•  The  popntar  character  of  rhe  electiVe  Irauchise  in  early  limes  Ems 
been  munMined  by  two  writers  of  coDsi^erable  research  and  abHity; 
Mr.  LmJers ,  Beports  of  Electioo  Cases ,  and  Mr.  Merewelher,  m  hi* 
Sketth  of  the  History  of  Boioaghs ,  and  Report  of  the  West  Looe 
Cw-  The  former  writer  has  th;e  foUoifing  otwenalioiu,  vol.  i.  p. 
99-  **  The  uicieat  history  of  boron^ha  does  not  conGno  the  opinion 
aboTB  referred  to,  which  lord  chief  justice  Holt  d^vered  in  the  case 
of  Ashby  T.  While;  »ia,  that  inhabitants  nol  mcorporated  cannot 
•end  menbeis  to  parllsmani  bat  by  prescr^tion.  For  then  is  good 
wason  to  b^eliey* ,  that  the  elecUojii  in  borongh.  were  in  the  begin- 
ning of  repreaent»tiDn  popular ;  yet  in  ihe  ™gn  of  Edwaid  I  there 
were  not  perhaps  thirty  corporations  in  the  kingdom.  Who  then 
elected  the  members  of  boroughs  not  inco/poraied  ?  Plainly  the  inha- 
bitutt,  or  burghen  ( Kcordmg  to  their  tennre  or  siiiutioDj  ,  for  U 
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ment ,  and  virtually  exclude  the  general  class  of  electors , 
indifferent  to  public  matters,  and  without  a  suspicion 
that  their  individual  suffrages  could  ever  be  worth  pur- 
chase. It  is  certain,  that  a  seat  in  the  commons  was  an 
object  of  ambition  in  the  time  of  Edward  IV,  and  I  have 
little  doubt  that  it  was  so  in  many  instances  much  sooner. 
But  there  existed  not  the  means  of  that  splendid  corrup- 
tion which  has  emulated  the  Crassi  and  LucuUi  of  Rome. 
Even  so  late  as  iS^i,  Thomas  Long,  a  member  for 
Westbury,  confessed  that  he  had  given  four  pounds  to 
the  mayor  and  another  person  for  bis  return.  The  elec- 
tions were  thus  generally  managed ,  not  often  perhaps 
by  absolute  bribery ,  but  through  the  inQuence  of  the 
government ,  and  of  the  neighbouring  aristocracy ;  and 
while  the  freemen  of  the  corporation ,  or  resident  house- 
holders ,  were  frequently  permitted ,  for  the  sake  of 
form  ,  to  concur  in  the  election ,  there  were  many  places 
where  the  smaller  part  of  the  municipal  body,  by  what- 
ever names  distinguished ,  acquired  a  sort  of  prescriptive 
right  through  a  usage ,  of  which  it  was  too  late  to  show 
the  commencemenb ' 

that  time  erery  inhabitint  of  ■  borough  naj  uUed  a  buTgeu;  and 
Hobart  refen  to  thi«  mage  in  aapport  uf  hi*  opinioD  in  the  c*se  of 
Dungannon.  The  manner  in  which  they  exercised  thii  right  was  thei 
Mine  as  that  in  which  the  iiihabitanu  of  a  town,  at  tbis  day,  hold  « 
right  of  common ,  or  other  mch  privilege,  which  many  poueu  wlux 
are  not  incorporated. "  The  word*  in  brackets ,  which  are  not  in  the 
printed  edition ,  are  tnterted  by  the  author  himself  in  a  copy  be- 
queathed to  the  Inner  Temple  lihrary .  The  remainder  of  Mr.  Luden'a 
note,  though  too  long  for  this  place,  is  very  good  ,  and  successfully 
repels  the  corporate  theory. 

'  The  following  passage  from  Vowell's  treatise ,  on  the  order  of  the 
parliament,  published  in  1S7T ,  and  reprinted  inHoliogshed's  Chro- 
nicles of  Ireland  (vi.  345), seems  to  indicate,  that  at  least  in  practice, 
the  election  was  io  the  principal  or  governing  body  of  the  corpora- 
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It  was  perceived ,  however,  by  the  assertors  of  the  po- 
pular cause  under  James  I  that ,  by  this  narrowing  of  the 
electoral  franchise ,  many  boroughs  were  subjected  to  the 
inflaence  of  the  privy-council ,  which ,  by  restoring  the 

tion.  "The  sheriff  of  every  county  having  received  his  writ,  ought 
forthwith  to  send  his  precepts  and  summons  to  the  mayor*  ,  bailiffs , 
and  head  officers  of  every  dty ,  town  corporate ,  borough ,  and  such 
places  as  have  been  accostomed  to  leod  hurgesses  within  his  coim^, 
that  they  do  choose  and  elect  among  themselves  two  citizens  for  every 
city,  and  two  burgesses  for  every  borough,  according  to  their  old 
custom  and  usage.  And  these  head  ofGeers  ought  then  to  assemble 
themselves,  and  the  aldermen  and  common  council  of  etery  city  or  town; 
and  to  make  choice  among  themselves  of  two  able  and  sntficient  men 
of  every  cily  or  towu  ,  to  serve  for  and  in  the  said  parliament." 

Noiv,  if  these  expressions  are  accurate,  it  certainly  seems  that,  at 
this  period ,  the  great  body  of  freemen  or  inhabitants  were  not  par- 
takers in  the  exercise  of  their  franchise.  And  the  fallowing  passage, 
if  the  reader  nil!  tnm  to  it,  wherein  Vowell  adverts  to  the  form  of 
a  county  election  ,  is  so  difTerenlly  worded  in  respect  to  the  election 
by  (he  freeholders  at  large ,  that  we  may  fairly  put  a  hteral  coustrac- 
tion  upon  the  former.  In  point  of  fact ,  I  have  little  douht  that  elec- 
tions in  boronghs  were  for  the  most  part  very  closely  managed  in 
the  sixteenth  cenlnry,  and  probably  much  earlier.  This,  however, 
will  not  by  any  means  decide  the  questioa-  of  right.  For  we  know 
that  in  the  reigns  of  Henry  IV  and  Henry  V  returns  for  the  great 
conDty  of  York  were  made  by  the  proxies  of  a  few  peers ,  and  a  few 
knights ;  and  there  is  a  still  more  anomalous  case  in  the  reign  of 
Elizabelh,  when  a  lady  PackJngton  sealed  the  indenture  for  the 
county  of  Worcester.  Carew'a  Hist,  of  Elections,  part  ii.  p.  aSa. 
But  no  one  would  pretend  that  the  right  of  election  was  in  these  per- 
sons, or  supposed  by  any  hnman  being  to  be  so. 

The  difficulty  to  be  got  over  by  those  who  defend  the  modem 
decisions  of  committees  is  this.  We  know  that  in  the  reign  of  Ed- 
ward I  more  than  one  hundred  boroughs  made  returns  to  the  writ. 
If  most  of  these  were  not  incorporated ,  nor  had  any  aldermen,  capital 
burgesses  and  so  forth,  by  whom  were  the  elections  made?  Snrely 
by  the  freeholders,  or  other  inhabitants.  And  if  iey  were  so  made 
in  the  reign  of  Edward  I  how  has  the  franchise  been  restrained  after- 
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'  housebolders  to  their  legitimate  rights ,  would  strengthen 
the  interests  of  the  country.  Hence  lord  Coke  lays  it 
down  in  his  fourth  institute,  that  "  if  the  king  newly 
incorporate  an  ancient  horough ,  which  before  sent  bur* 
gesses  to  parliament,  and  granteth  that  certain  selected 
burgesses  shall  make  election  of  the  burgesses  of  parlia- 
ment, where  all  the  burgesses  elected  before,  this  char- 
ter taketh  not  away  the  election  of  the  other  burgesses. 
And  so ,  if  a  city  or  borough  hath  power  to  make  ordi- 
nances, they  cannot  make  an  ordinance  that  a  less  mem- 
ber shall  elect  burgesses  for  the  parliament  than  made 
the  election  before ;  for  free  elections  of  members  of  the 
high  court  of  parliament  are  pro  bono  publico,  and  not 
to  be  compared  to  other  cases  of  election  of  mayors, 
bailiffs,  etc,  of  corporations'."  He  adds,  however,  "  by 
original  grant  or  by  custom ,  a  selected  number  of  bur- 
gesses may  elect  and  bind  the  residue. "This  restriction 
was  admitted  by  the  committee  over  which  GlanviUe 
presided  in  i6a4*-  But  both  they  and  lord  Coke  believed 
the  representation  of  boroughs  to  be  from  a  date  before 
what  is  called  legal  memory ,  that  is ,  the  accession  of 
Richard  I.  It  is  not  easy  to  reconcile  their  principle ,  that 
an  elective  right  once  subsisting  could  not  be  limited  by 
any  thing  short  of  immemorial  prescription  ,  with  some 
of  their  own  determinations,  and  still  less  with  those 
which  have  subsequently  occurred ,  in  favour  of  a  res- 
trained right  of  suffrage.  There  seems ,  on  the  whole , 
great  reason  to  be  of  opinion  that  where  a  borough  is  so 
ancient  as  to  have  sent  members  to  parliament  before  any 

'  Init.  48.  Glauville,  p.  53.  66.  That  no  private  agreement,  or  by- 
law of  the  borough ,  can  restrain  the  right  ofelectioD,  it  laid  down  in 
the  lame  book,  p.  17. 

*  G1anvilIe^scaleof  Bletcbiiigly,  p.  3J. 
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charter  of  incorporation  proved ,  or  reasonably  presumed 
to  have  been  granted ,  or  where  the  word  burgensis  is 
used  without  any  thing  to  restrain  its  meaning  in  an  an- 
cient charter,  the  right  of  election  ought  to  have  been 
acknowledged  either  in  the  resident  householders ,  pay- 
ing general  and  local  taxes ,  or  in  such  of  them  as  pos- 
sessed an  estate  of  freehold  within  the  borough.  And 
whatever  may  have  been  the  primary  meaning  of  the 
word  burgess ,  it  appears  consonant  to  the  popular  spirit 
of  the  Ejiglish  constitution ,  that ,  after  the  possessors  of 
leasehold  interest  became  so  numerous  and  opulent ,  as 
to  bears  very  large  share  in  the  public  burthens,  they 
should  have  enjoyed  commensurate  privileges;  and  that 
the  resolution  of  Mr.  Glanville's  committee  in  favour  of 
what  they  called  the  common-law  right  should  have  been 
far  more  uniformly  received ,  and  more  consistently 
acted  upon ,  not  merely  as  agreeable  to  modern  theories 
of  liberty,  from  whieb  some  have  intimated  it  to  have 
sprung ,  but  as  grounded  on  the  primitive  spirit  and  in- 
tention of  the  Law  of  parliament. 

Tn  the  reign  of  Charles  II  the  house  of  commons  seems 
to  have  become  less  favourable  to  this  species  of  fran- 
chise. But  after  the  revolution ,  when  the  struggle  of 
parties  was  renewed  every  three  years  throughout  the 
kingdom,  the  right  of  election  came  more  continually 
into  question ,  and  was  treated  with  the  grossest  partia- 
lity by  the  house ,  as  subordiuate  to  the  main  interests 
of  the  rival  factions.  Contrary  determinations ,  for  the 
sole  purpose  of  serving  these  interests ,  as  each  grew  in 
its  turn  more  powerful ,  frequently  occurred ;  and  at  this 
time  the  ancient  right  of  resident  householders  seems  to 
have  grown  into  disrepute,  and  given  way  to  that  of 
corporations,  sometimes  at  large,  sometimes  only  in  a 
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limited  and  very  small  number.  A  slight  check  was  im- 
posed on  this  scandalous  and  systematic  injustice  hy  the 
act  2  G.  ii.  c.  2,  which  renders  the  last  determination 
of  the  house  of  commons  conclusive  as  to  the  right  of 
election  ' .  But  this  enactment  confirmed  many  decisions 
that  cannot  he  reconciled  with  any  sensible  rule.  The 
same  iniquity  continued  to  prevail  in  cases  beyond  its 
pale ;  the  fall  of  sir  Robert  Walpole  from  power  was 
reckoned  to  he  settled ,  when  there  appeared  a  small  ma- 
jority against  him  on  the  right  of  election  at  Chippen- 
ham ,  a  question  not  very  logically  connected  with  the 
merits  of  his  administration ;  and  the  house  would  to 
this  day  have  gone  on  trampling  on  the  franchises  of 
their  constituents,  if  a  statute  had  not  been  passed 
through  the  authority  and  eloquence  of  Mr.  Grenville  , 
which  has  justly  been  known  by  his  name.  I  shall  not 
enumerate  the  particular  provisions  of  this  excellent  law  , 
which  ,  in  point  of  time  ,  does  not  fall  within  the  period 
of  my  present  work ;  it  is  generally  acknowledged ,  that , 
by  transferring  the  judicature  in  all  cases  of  controverted 
elections ,  from  the  house  to  a  sworn  committee  of  fifteen 
members ,  the  reproach  of  partiality  has  been  a  good  deal 
lightened ,  though  not  perhaps  effaced. 

'  This  cUiue  in  an  act  imposing  severe  penalties  on  bribeiy  nai  in- 
■erled  bj  the  house  of  lord*  with  the  insidioos  design  of  causing  the 
rejection  of  the-  whole  bill,  if  the  commons,  a*  might  he  expected, 
should  resent  such  an  interference  irith  their  privileges.  The  minlsliy 

accordingly  endeaTOured  lo  excite  this  sentiment ;  but  ihote  nho  had 
introduced  the  biiL  very  wiselj  thought  it  better  to  sacrifice  a  point 
of  dignity,  rather  than  lose  bo  important  a  statute.  It  was,  hoHever, 
only  carried  by  tno  voices  to  agree  with  the  amendment.  Park  Hisl. 
viii.754. 
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CHAPTER  XIV. 

THE    REIGN    OF    JAMES     11. 

Designs  of  the  King.  —  Parliitm«it  of  i685.  —  King'*  iDtcDticHi  to 
repeal  the  Tejt  Act.  —  Deceived  >«  to  the  DispositioDs  of  his  Snb- 
i«ct«.  —  Prorogttion  of  ParliaincnC.  —  Di'tpenting  Power  confirnied 

by  the  Judgei Eccleuastical  Commisiion.  —  King's  Scheme  of 

establishing  Popery.  ^  Dismissal  of  Lord  Rochester.  —  Prince  of 
Orange  alarmed.  —  Plan  of  setting  the  Princess  aside.  —  Rejected 
by  the  King.  —Overtures  of  the  Malecontents  to  Prince  of  Ofaoge. 

—  Delaration  for  Liberty  of  Conscience.  —  Addresses  in  favour  of 
it.  —  New  modelling  of  the  Corporations.  —  Affair  of  Magdaleu 
College.  —  Infatuation  of  the  King.  —  His  Coldness  towards  Louis. 

—  Invitation  signed  to  the  Prince  of  Orange.  —  Birth  of  Prince  of 
Wales.  —  Justice  and  Neresslty  of  the  Revolution.  —  Favourable 
Circnmstsnces  attending  it.  —  Its  salutary  Conseqaences.  —  Pro- 
ceedings of  the  CoDvention  —  ended  by  the  Elevation  of  William 
and  Mary  to  ihe  Throne. 

The  great  question  that  has  been  brought  forward  at 
the  end  of  the  Last  chapter ,  concerning  the  right  and 
usage  of  election  in  boroughs ,  was  perhaps  of  tes9  prac- 
tical importance  in  the  reign  of  Charles  the  Second ,  than 
we  might  at  first  imagine ,  or  than  it  might  become  in 
the  present  age.  Whoever  might  be  the  legal  electors,  it 
is  undoubted  that  a  great  preponderance  was  virtually 
lodged  in  the  select  body  of  corporations.  It  was  the 
knowledge  of  this  that  produced  the  corporation  act  soon 
after  the  restoration,  to  exclude  the  presbyterians ,  and 
the  more  violent  measures  of  quo  warranto ,  at  the  end 
of  Charles's  reign.  If  by  placing  creatures  of  the  court 
in  municipal  ofBces ,  or  by  intimidating  the  former  cor- 
porators througli  apprehensions  of  forfeiting  their  com- 


n,<jr.=.-,  by  Google 


-     CHAP.  XTV.  —  JAMES  II.  187 

mon  properly  and  lucrative  privileges ,  what  was  called  a 
loyal  parliament  could  be  procured ,  the  business  of  go 
vernment,  both  as  to  supply  and  enactment  or  repeal  of 
laws ,  would  be  carried  ■on  far  more  smoothly,  and  with 
less  scandal ,  than  by  their  entire  disuse.  Few  of  those 
who  assumed  the  name  of  tories  were  prepared  to  sacri- 
fice the  ancient  fundamental  forms  of  the  constitutioni. 
They  thought  it  equally  necessary  that  a  parliament 
should  exist ,  and  that  it  should  have  no  will  of  its  own , 
or  none  at  least  except  for  the  preservation  of  that  as- 
cendancy of  the  established  religion ,  which  even  their 
loyalty  would  not  consent  to  surrender. 

It  is  not  easy  to  determine  whether  James  II  had  re- 
solved to  complete  bis  schemes  of  arbitrary  government , 
by  setting  aside  even  the  nominal  concurrence  of  the  two 
houses  of  parliament  in  legislative  enactments ,  and  espe- 
cially in  levying  money  on  his  subjects.  Lord  Halifax  had 
given  him  much  offence  towards  the  close  of  the  late 
reign ,  and  was  considered  from  thenceforth  as  a  man 
unfit  to  be  employed,  because  in  the  cabinet,  on  a  ques- 
tion ,  whether  the  people  of  New  England  should  he 
ruled  in  future  by  an  assembly,  or  by  the  absolute  plea- 
sure of  the  crown ,  he  had  spoken  very  freely  against 
unlimited  monarchy  ' .  James  indeed  could  hardly  avoid 
perceiving  that  tbe  constant  acquiescence  of  an  English 
bouse  of  commons  in  tbe  measures  proposed  to  it ,  a  res- 
pectful abstinence  from  all  intermeddling  with  the  ad- 
ministration of  affairs,  could  never  be  relied  upon  or 
obtained  at  all ,  without  much  of  that  dexterous  manage- 
ment and  influence  which  he  thought  it  both  unworthy 
and  impolite  to  exert.  It  seems  clearly  that  he  had  deter- 

'  Fox,  Appendix , p.  8. 
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mined  on  trying  their  obedience  merely  as  an  experiment, 
and  by  no  means  to  put  his  authority  in  any  manner 
within  their  control.  Hence  he  took  the  boM  step  of 
issuing  a  pit>clamation  for  the  payment  of  customs  , 
which ,  by  law,  expired  at  the  late  king's  death  ' ;  and 
Barillon  meotious  several  times ,  that  he  was  resolved  to 
continue  in  the  possession  of  the  revenue ,  whether  the 

'  "  The  legal  method,  "  says  Burnet,  "  was  to  h«ve  made  entiiei, 
snd  to  haTe  taken  bonds  for  ihoae  duties  to  be  paid  nheo  the  parl!a- 
mcDt  ihoold  meet  and  renew  the  gnat. "  Mr.  Onslow  remarks  on 
tliis,  that  he  should  hsTe  said,  the  least  illegal  and  the  oalj  j'ni- 
tiliable  tnethod.  To  which  the  Oxford  editor  sobjoins ,  that  it  was  the 
proposal  of  lord  keeper  North,  while  the  other,  which  was  adopted, 
was  snggested  by  JefTeries.  This  is  a  mistake.  North's  proposal  was  to 
collect  the  datiea  under  the  proclamation ,  bnt  to  keep  them  apart 
from  the  other  reTcnues  in  the  exchequer  until  the  nelt  session  of 
parliament.  There  was  surely  little  difference  in  point  of  illegality 
betweeii  this  and  the  course  adopted.  It  was  alleged,  that  the  mer- 
chants, who  had  paid  duty,  would  be  injured  by  a  temporary  import- 
.  ation  duty  free  ;  and  certaioly  it  was  inconvenient  to  make  the  reve- 
nue dependent  on  such  a  contingeacy  as  the  demise  of  the  nown; 
But  this  neither  jnstifies  the  proclamation,  nor  the  ditgracefol  ac- 
qoieacence  of  the  next  parliament  in  iL 

The  king  was  thanked  in  several  addresses  for  directing  the  cu*^ 
toms  to  be  levied,  particularly  in  one  from  the  benchers  and  bar- 
riatera  of  the  Middle  Temple.  London  Gazette,  March  1 1.  This  was 
drawn  by  sir  Bartholomew  Shower,  and  presented  by  sir  Humphrey 
Mackworth.  Life  of  James  ,  vol.  il.  p.  17.  The  former  was  active  as  a 
lawyer  in  all  the  worst  measures  of  these  two  reigns.  Yet,  after  the 
revolution ,  they  both  became  lory  patriots ,  and  jealous  assertors  of 
freedom  against  the  government  of  William  III.  Barillon  ,  however, 
takes  notice  ,  that  this  illegal  contiuiuuce  of  the  revenue  produced 
much  discontent.  Fox's  Appendix,  3g;  and  Rochester  told  him,  that 
North  and  Halifax  would  have  lu'ged  the  king  to  call  a  parliament, 
in  order  to  setOe  the  revenue  on  a  lawful  basis,  if  that  resolution  had 
not  been  taken  by  himself.  Id.  p.  10.  The  king  thought  it  necessary 
to  apologise  to  Barillon  for  convoking  parliament.  Id.  p.  16.  Ualrym- 
ple.p-  100. 
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parliament  should  grant  it  or  no.  He  vas  equally  decided 
not  to  accept  it  for  a  limited  time.  This,  as  his  princi[>al 
ministers  told  the  ambassador,  would  be  to  establish  the 
necessity  of  convoking  parliament  from  time  to  time ,  and 
thus  to  change  the  form  of  government ,  by  rendering 
the  king  dependent  upon  it ;  rather  than  which  it  would 
be  better  to  come  at  once  to  the  extremity  of  a  dissolu- 
tion ,  and  maintain  the  possession  of  the  late  king's  re- 
venues by  open  force  ■.  But  the  extraordinary  conduct  of 
this  house  of  commons ,  so  unlike  any  that  bad  met  in 
England  for  the  last  century,  rendered  any  exertion  of 
violence  on  this  score  quite  unnecessary. 

The  behaviour  of  that  unhonoured  parliament ,  which 
held  its  two  short  sessions  in  i685,  though  in  a  great 
measure  owing  to  the  fickleness  of  the  public  mind ,  and 
rapid  ascendancy  of  tory  principles  during  the  late  years , 
as  well  as  to  a  knowledge  of  the  king's  severe  and  vindic- 
tive temper,  seems  to  confirm  the  assertion  strongly 
made  at  the  time  within  its  walls ,  that  many  of  the  mem- 
bers had  been  unduly  returned '.  The  notorious  facts 
indeed ,  as  to  the  forfeiture  of  corporations  throughout 
the  kingdom ,  and  their  re-grant  under  such  restrictions 
as  might  serve  the  purpose  of  the  crown ,  stand  in  need 
of  no  confirmation.  Those  who  look  at  the  debates  and 
votes  of  this  assembly,  their  large  grant  of  a  permanent 
revenue  to  the  annual  amount  pf  two  millions ,  rendering 
a  frugal  prince ,  in  time  of  peace ,  entirely  out  of  all  de- 
pendence on  his  people,  their  timid  departure  from  a 
resolution  taken  to  address  the  king  on  the  only  matter 

■  Dalryniple,  p.  i43-  The  king  alludeK  to  (his  posaibili^  of«  li- 
mited gnot  with  much  resentmeDt  and  threatening  ,  in  hia  Rpeech  on 
opemng  the  seuioD. 

'  Fox,  Appendix,  p.  gS.  Lonsdale,  p.  5. 
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for  which  they  were  really  solicitous ,  the  eoforcemeDt  of 
the  peoal  laws ,  oo  a  suggestioo  of  his  displeasure  *,  their 
bill  iDiitled ,  for  the  preservation  of  his  majesty's  person , 
full  of  dangerous  innovations  in  the  law  of  treason ,  espe- 
cially one  most  unconstitutional  clause  ,  that  any  one 
moving  in  either  house  of  parliament  to  change  the  descent 
of  the  crown  should  incur  the  penalties  of  that  offence  *, 

■  For  this  cariuat  piece  of  pailiameuUry  iDconBiitency ,  see  Be- 
reiby'l  Henoiri,  p.  il3,  and  BarilloD  in  the  appcodix  to  Pox,  p.  gS. 
**  II  t'ttt  pau£  iTiDt-hier  uiie  choae  de  grande  coos^aeoce  daos  la 
dumbre  bftue  :  U  tat  propttti  le  matia  que  U  chambre  le  mettroh  en 
couiU  I'aprii-dla^  ponr  comid^rer  la  haraDgue  do  roi  aur  ratTaire 
de  la  religion,  et  laToir  ce  qui  deroit  itn  entendn  par  le  terme  dt 
rtHgion  prctetlaate.  La  reiolutioii  flit  prise  iiDanimenient ,  et  una  con- 
mdiclion,  de  bire  one  adreue  aa  roi  pour  le  priar  de  faire  one  pro- 
clamation pour  I'ez^Dtioa  dei  loia  coBlni  toiu  1«  noo-confamiistea 
gte^lement,  c*eit-i-dire  contre  toua  ceux  qui  ne  Kuit  pai  ou«er- 
tenieDt  de  I'igliw  anglicaoe;  cela  renferme  les  presbjteiieus  et  toua 
let  (ectairea,  aaui-bien  que  lea  cathollqaes  romaina.  La  malice  de 
Cetta  reiolution  (bt  auaaitOt  reconnue  du  roi  d'Aagleteire  et  de  aet 
mini«trea ;  lea  prinripaux  de  la  ckambre  basse  fnreBt  mand^ ,  et  cmx 
qaa  la  majeMi  britanitiqiie  crait  itre  dana  aea  inliriti ;  il  lenr  fit  me 
r^privande  liv^  de  s'dtre  laiaaj  a^duire  et  eutralner  k'  une  resolu- 
tion ti  danger«iue  et  ai  pea  admiaaible.  II  leur  d^ara  que  si  I'od 
pemtloil  i  lai  faire  une  p»rellle  adresse,  il  r^pondroit  i  la  chambre 
fcaue  en  termes  si  dfcisib  et  d  fermei,  qn'm  ae  retonraeroit  pas  i 
lui  ha*  un«  paniHt  adrcaac.  L*  iDaniiTe  doot  sa  majesty  hntaaoique 
•'txpliqua  p(oduii)t  son  edet  hicr  natiB,  M  la  dumbre  baaae  i«jeta 
Iflul  d'une  Toix  ca  qui  ayoit  iti  r^lu  en  comite  le  jour  anpara- 

Tne  only  man  who  behaved  witb  distinguished  apirit  in  tbi* 
WMtobed  parKanwnt  was  one  in  wbo«  poSdcal  life  then  is  little  else 
lo  piaiaa ,  sir  Edward  SejuMMir.  He  offoatA  the  grant  of  tbe  rcTennea 
for  life  ,  aud  apoke  stt^ngly  against  tbe  illegal  practices  in  the  elec- 
tion*. Fox,  90.  93. 

■  Fox,  Appandix,  p.  iSe.  ••  Provided  alwajs,  and  be  it  fiiTtber 
Faact*d,  that  if  any  peer  of  this  icalm,  or  member  of  the  hooae  of 

II  aaoT«  or  ptopoae  m  eitber  boaua  of  parliament  tbe 
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tfieir  supply  of  700,0001. ,  after  the  soppressioD  of  Mdn- 
mouth's  rebellion ,  for  the  support  of  a  standing  army  ' , 
will  he  inclined  to  heliere ,  that  had  James  been  as  zealous 
for  the  church  of  England  As  his  father,  he  would  have 
succeeded  in  estalili^ing  a  power  so  nearly  desfratic  ,  that 
neither  the  priTil^es  of  parliament,  nor  much  less  (hose 
of  private  men ,  would  have  stood  in  his  way.  Tbe  prejur 
dice  which  the  two  last  Stuarts  had  acquired  in  favour  of 
the  Koman  religion ,  so  often  deplored  by  thoughtless  or 
insidious  writers ,  as  one  of  tbe  worst  consequences  of 
their  father's  ill  fortmte ,  is  to  be  accounted  rather  among 
the  most  signal  links  in  the  chain  of  canses  through  which 
a  gracious  Proridence  has  favoured  the  consolidation  of 
our  liberties  and  welfare.  Nothing  less  than  a  motive 
more  universally  operating  than  the  interests  of  civil 
freedom  would  have  stayed  the  compliant  spirit  of  this 
unworthy  parliament ,  or  rallied ,  for  a  time  at  least ,  the 
supporters  of  indefinite  prerogative  under  a  banner  they 
abhorred.  We  know  that  the  king's  intention  was  to  ob- 
tain the  repeal  of  the  habeas  corpus  act ,  a  law  which  he 
reckoned  as  destructive  of  monarchy,  as  the  lest  was  of 

dUherUoa  of  the  rightful  and  true  heir  of  the  crown,  or  to  titer  or 
riiange  the  descent  or  snccMiioti  of  the  crown  in  the  right  line ; 
mch  ofTence  shall  be  deemed  and  adjudged  higti  treason ,  and  every 
peraon  being  indicted  and  convicted  of  inch  treason,  shall  be  pro* 
cceded  against ,  and  shall  aalfer  and  forfeit  as  in  other  cases  of  high 
treason  mentioned  in  this  act."  ■ 

See  what  Krd  Lonsdale  laj-i,  p.  8,  of  this  hill,  whicli  he,  among 
others,  contrived  to  weaken  hj  provisos,  so  that  it  was  given  up. 

■  Pari.  Hist.  iSya.  The  king's  speech  had  evidently  shown  that  die 
anpply  was  only  demanded  for  this  purpose.  The  speaker,  on  pre- 
aenting  the  bill  for  setting  the  revenue  in  the  former  session,  claimed 
it  as  a  merit  that  they  h»d  not  inserted  any  appropriating  clauses. 
Pari.  Hist.  1359. 
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tbe  catholic  religion ' .  And  I  see  do  reason  to  suppose 
that  he  would  have  failed  of  this ,  had  he  not  given  alarm 
to  his  high-church  parliament ,  hy  a  premature  manifest- 
ation of  his  design  to  611  the  civil  and  military  employ- 
ments witluYhe  professors  of  his  own  mode  of  faith. 

It  has  heen  douhted  by  Mr.  Fox ,  whether  James  had , 
in  this  part  of  his  reign  ,  conceived  the  projects  commonly 
imputed  to  him,  of  overthrowing,  or  injuring  by  any 
direct  acts  of  power,  the  protestant  establishment  of  this 
kingdom.  Pfeither  the  copious  extracts  from  Barillon's 
correspondence  with  his  own  court,  published  by  s>r 
John  Dalrymple  and  himself,  nor  the  king's  own  me- 
moirs, seem,  in  his  opinion,  to  warrant  a  conclusion 
that  any  thing  farther  was  intended  than  to  emancipate 
the  Roman  catholics  from  the  severe  restrictions  of  the 
penal  laws ,  securing  the  public  ex^cise  of  their  worship 
from  molestation ,  and  to  replace  them  upon  an  equality 
as  to  civil  of&ces ,  by  abrogating  the  test  act  of  the  late 
reign*.  We  find,  nevertheless,  a  remarkable  conver- 

'  BereaLy,  p.  no.  Barillon,  in  Fox's  appendix,  p.  gS.  117,  etc.  Le 
(ea  roi  d'Angletetre  et  celui-ci  m'ont  souvent  dit  qu'uD  gouverue- 
menl  ne  peut  subsisler  aTec  une  telle  loi,  Ualryniple,  p.  171. 

•  This  opinion  bai  been  well  supported  by  Mr.  Serjeant  tieyirood 
(Vindication  of  Mr.  Foi'a  Riitoiy,  p.  1 54  ).  In  »onle  few  of  BariUoo's 
letters  to  the  king  of  FrancCi  be  speaks  of  James's  intentioD  d'^tablir  la 
religion  cnlhoiique;  but  tliese  perhaps  might  be  explained  by  a  far 
grelter  nmnber  of  passages,  where  he  says  only  £lablir  le  Lhre  eier- 
dee  de  la  religion  calfaolique,  and  by  the  general  tenor  of  his  corres- 
pondence. Bnt  thoDgh  (be  primary  object  was  toleration,  I  bave  110 
doabt  but  that  Ihey  conceived  thi)  was  (o  end  in  ettahlishtnent.  See 
what  fiarillon  says,  p,  84,  though  ibe  legal  reasoning  i*  blse,  as 
might  he  expected  from  a  foreigner.  It  must,  at  all  eTenls,  be  ad' 
milled,  that  the  conduct  of  tlie  king  after  the  formation  of  the  ca- 
tholic jnnto  in  1686  demonstrates  an  intention  of  overlhrowiDg  the 
Anglictn  estaUishment. 
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sation  of  the  king  himself  vith  the  French  ambassador, 
which  leaves  an  impression  on  the  mind  that  his  projects 
were  ah-eady  irreconcileable  with  that  pledge  of  support 
he  had  rather  unadvisedly  given  to  the  Anglican  church 
at  hb  accession.  This  interprelalion  of  his  language  is 
confirmed  by  the  expressions  used  at  the  same  time  by 
Sunderland,  which  are  more  unequivocal,  and  point  at 
the  complete  establishment  erf  the  catholic  religion '.  The 

'  II  [le  roi]  me  rfpondit  i  ce  que  je  veoois  de  dire,  que  je  coa- 
noissoia  le  fond  de  Bes  intentiotu  puur  I'etabliisenieDt  de  la  religion 
cnholiqne;  qu'il  D'esp^roit- en  venir  A  bout  que  par  I'sMiatance  de 
V.  M.  ;  que  je  Toyoii  qu'il  venoit  de  donner  des  emplois  dans  »ei 
(roapea  aux  catholiquea  ansai-bicn  qu'aui  protentans;  que  cette 
*galit£  fllchoit  beancoup  de  gena,  mais  qu'il  a'lToit  paa  UiM^pnwr 
line  occHBion  at  I'mportante  aans  I'en  pr^alotr;  qu'il  fennt  de  mtlae 
a  regard  dea  chaaes  praticablea,  et  que  je  to^is  j^us  clair  mr  cela 
dan»  «ea  desieias  que  aea  proprea  nHDialrea,  I'en  ^lant  aouvCBt  oa- 
verl  avec  moi  aana  r^serre.  P.  it>4  !■>  *-  ■eennd  ronversation  imme- 
diately afterwardB,  the  king  repeated,  que  je  connaiiaoia  le  fond  dft 
§et  desseina,  et  que  je  pouvois  r^ondre  que  tout  aon  but  ^loit  d'^ 
(ablir  la  religion  catholique;  qu'il  De  perdroil  aucune  occasion  de  le 
faice...  q«e  peu  i  peu  il  va  a  »on  but,  etque  ce  qu'il  fait  pr^aentemeut 
eniporte  n^eaaairemeut  I'exercice  libre  de  la  religion  catholiqce,  qui 
se  irODvera  jiabli  bvant  qu'un  acte  de  parlement  I'autonae ;  qne  je 
connoiasoii  asiez  fAngleterre  pour  sayoir  que  la  possibilite-d'ayoir  dea 
cmpreis  et  de*  chargea  fera  plus  de  catholiquea  qne  la  perntiasion  de 
dire  dea  nieaaes  publiquea ;  que  cepeadani  il  «'altend(jit  que  V.  M.  ne 
rabandonneroit  pas,  etc.  P.  lo'i.  Suaderland  entered  on  the  Mine 
subject,  saying,  <*  Je  ne  saia  paa  ai  t'on  voit.en  Prance  lea  cboaes 
comme  elles  sont  ici ;  maia  je  d^e  ceun  qui  tes  votent  de  pr^s  de  ne 
pa*  connoitre  que  le  roi  mon  maitEe-  n'a  rien  dans  le  ccFUr  si  ayant  qne 
I'envie  d'^ablir  la  religion  calboliqne  ;  qu'il  ne  peut  m^me,  aelou  le 
bon  sens  et  la  droile  raison  ,  avoir  d'autre  bu' ;  que  sans  cela  rl  ne  acra 
jamais  en  surety,  et  sera  touj  ours  expose  au  liie  indiscret  de  ceux  qui 
^hanfferont  lea  peoples  conlre  la  catholicity ,  taut  qu'elle  ne  aera  pas 
piui  pleinement  ^ablie;  il  y  a  une  autre  chose  certaine,  c'est  qne  ce 
plan-Iil  ne  peut  r^nsur  que  par  un  concert  el  nne  liaison  ^troile  avcc 
Ic  roi  vo're  maltre;  c'e«  an  projet  qui  ne  peut  convenir  qu"4  lui,  ni 
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particular  care  displayed  by  James  in  this  conversation  , 
and  indeed  in  so  many  notorious  instances ,  to  place  the 
army,  as  far  as  possible ,  in  the  command  of  catholic  offi- 
cers ,  has  very  much  the  appearance  of  his  looking  towards 
the  employment  of  force  in  overthrowing  the  protestant 
church ,  as  well  as  the  civil  privileges  of  his  subjects.  Yet 
he  probably  entertained  confident  hopes ,  in  the  outset  of 
bis  reign ,  that  he  might  not  he  driven  to  this  neoessity, 
or  at  least  should  only  have  occasion  to  restrain  a  fana- 
tical populace.  He  would  rely  on  the  intrinsic  excellence 
of  his  own  religion ,  and  still  more  on  the  temptations 
that  h)S  favour  would  hold  out.  For  the  repeat  of  the  test 

r^osgir  qae  par  lai.  Tonles  lei  mtres  pwMmeeg  e'j  oppoieront  onto^ 
lenient,  oulelra«er«ra«Dt  salts  maiD.  ODMilbienqDecelaaeconvieiit 
point  au  prince  d'Orange ;  maU  il  ne  tern  pai  en  ^t  de  I'einp^clier  |u 
on  Tcut  ae  condiiire  en  France  comme  il  eat  n^essaire,  c'eit-i-dire 
mtoagpr  I'ainiti^  da  roi  d'Angleterre ,  el  le  souienir  dam  «on  pjrojet. 
Je  Toil  clairement  rappr^heniion  que  beanconp  de  gens  ODt  d'nne 
liaiton  avec  U  France,  et  lea  efforts  qu'on  fait  pour  i'afToiblir ;  maia 
cela  ne  lera  au  ponToir  de  pertanne  si  on  n'en  a  pai  envie  en  France; 
c'eat  SDr  qnoi  il  faut  que  voas  toiu  expliqaiez  neltement,  qae  too* 
fauiei  connoCtre  quels  roi  voire  maltre  veut  aider  de  bonne  foi  le.nM 
d'AnglelBrre  a  ^tablir  rermemeni  la  religion  catholique. 

The  word  plus  in  the  above  pauage  is  not  in  Da1rym[Je'a  extraet 
from  thia  letter,  vol.  ii.  part  ii.  p.  lyi-  187.  Yet  for  omitting  this 
word  Serjeant  Heywood  (not  having  attended  to  Dalrymple),  cen- 
sures Mr.  Bose  as  if  it  had  been  done  pnrposely.  Vindie.  of  Foi, 
p.  i54'  But  thia  is  not  qnile  judicious  or  equitable,  since  another 
critic  might  snggeit  that  it  was  purposely  interpolated.  No  one  of 
common  candonr  would  loipect  this  of  Mr.  Fox;  bat  Us  copiat,  I 
presame,  was  not  infallible.  The  word  ^Auii  evidently  incorrect.  The 
catholic  religion  was  not  established  at  all  in  any  possible  sense;  what 
room  could  there  be  for  the  romparatiTe  7  M.  Maznre ,  who  has  more 
lately  pertued  the  lettera  of  Bajillon  at  Paris  ,  priuta  the  passage  wilb- 
tmtplas.  Hist,  de  la  B^ol.  ii.  36.  Certainly  the  whole  coi)f«r«ation 
bewe  ascribed  to  Sunderland  points  at  something  far  beyond  the  free 
exercdse  of  the  Roman  catholic  reUgion. 
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wouVd  not  have  placed  the  two  religions  on  a  fair  level. 
Catholics,  however  little  qualified ,  would  have  filled ,  as 
in  fact  they  did  under  the  dispensing  power,  most  of  the 
principal  stations  in  the  court,  law,  and  army.  The  king 
told  Barillon  he  was  well  enough  acquainted  with  England 
to  be  assured,  that  the  admissibility  to  office  would  make 
inore  catholics  than  the  right  of  saying  mass  publicly. 
There  was,  on  the  one  band,  a  prevailing  laxity  of  prin- 
ciple in  the  higher  ranks ,  and  a  -corrupt  deTotedoess  to 
power  for  the  sake  of  the  emoluments  it  could  dbpense, 
which  encouraged  the  expectation  of  such  a  nominal 
change  in  religioo  as  had  happened  in  the  sixteenth 
century.  And,  on  the  other,  much  was  hoped  hy  the 
king  from  the  church  itself.  He  bad  separated  from  her 
communion  in  consequence  of  the  ai^uments  which  her 
own  divines  had  furnished ;  be  bad  conversed  with  men 
bred  in  the  school  of  Laud ,  and  was  slow  to  believe  that 
the  conclusions  which  he  had ,  not  perhaps  illogically, 
derived  from  the  semi-protestant  theology  of  his  father's 
reign  ,  would  not  appear  equally  irresistible  to  all  minds , 
when  free  from  the  danger  and  obloquy  that  bad  attended 
them.  Thus  by  a  voluntary  return  of  the  clergy  and  na- 
tion to  the  bosom  of  the  catholic  church,  he  might  both 
obtain  an  immortal  renown ,  and  secure  his  pren^ative 
against  that  religious  jealousy  which  had  always  been  the 
aliment  of  political  factions'.  Till  this  revolution ,  bow- 

'  It  is  cnrioiu  to  remark,  (hat  botL  Jumes  and  Lonis  comidered 
(he  re-es(^lidiiiieDt  of  the  catholic  rchgion  and  of  (be  royal  authority 
a«  cloielj  connected,  and  pH-ts  of  one  great  iiyMeni.  Barillon  in  Pox, 
Append,  ig.  57.  Maxnre,  1.  34fi.  Mr.  Fox  raaiataiD*  (Hist.  p.  101), 
that  the  great  object  of  (he  former  was  absohite  power,  niher  than 
the  interests  of  popeij.  Doubtless  ,  if  James  had  been  a  proleatant ,  hia 
encroachments  on  the  Hgbu  of  Itit  lubjectEi  would  not  have  been  less 
than  they  were,  Ihoagh  not  ex^y  of  the  Mine  nMnre;  bnt  the  main 
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ever,  could  be  brought  about ,  he  determined  to  court 
the  church  of  England ,  whose  boast  of  exclusive  and  unli- 
mited loyalty  could  hardly  be  supposed  entirely  hollow, 
in  order  to  obtain  the  repeal  of  the  penal  laws  and  disqua- 
lifications which  affected  that  of  Rome.  And  though  the 
maxims  of  religious  toleration  had  been  always  in  his 
mouth ,  he  did  not  hesitate  to  propitiate  her  with  the 
most  acceptable  sacrifice ,  the  persecution  of  non-con- 
forming ministers.  He  looked  upon  the  dissenters  as  men 
of  republican  principles;  and  if  he  could  bave  made 
his  bargain  for  the  free  exercise  of  the  catholic  worship , 
I  see  no  reason  to  doubt,  that  he  would  never  have  an- 
nounced his  general  indulgence  to  tender  consciences. ' 

object  of  fail  reign  can  hardly  he  denied  to  Iiave  been  either  the  full 
tnleratian,  or  ihe  atliontl  establishroent  of  the  church  of  Borne. 
Hi.  Fox's  remark  must,  at  all  events,  be  limileil  to  the  vear  ifiSS. 

■  Fox,  Appendix,  p.  33.  Ralph,  afig.  The  prosecatioD  of  Easter  for 
what  was  called  rdlecting  on  the  bishops  is  an  instance  of  this.  State 
Trials,  ii.  49i-  Notwi  Eh  standing  James's  afTected  zeal  for  toleration , 
lie  did  irol  scruple  to  congratulate  Louii  on  the  snccess  of  his  very 
diEfereot  mode  of  converting  heretics.  Yet  I  rather,  believe  bim  to 
have  been  really  avene  to  persecution,  though  with  true  Stuart  in- 
sincerity he  cbose  to  flatter  his  patron.  DaJrymple,  p.  177.  A  book  by 
Claude,  published  in  Holland,  entitled  '■  Plaintes  des  Protestaiu 
cruellemenl  opprim^s  dans  le  royaume  de  France,  "  was  ordered  to 
be  horned  by  the  hangman,  on  the  complaint  of  the  French  ambas- 
sador, and  the  translator  and  printer  to  be  inquired  after  and  prose- 
cuted. Lond.  Gazette,  May  8,  1G86.  Jefferies  objected  to  this  in 
council  as  unusual,  bat  the  king  was  determined  to  gratify  his  most 
cbriitiap  brother.  Mature,  ii.  131.  It  is  said  also,  that  one  of  the 
reasons  for  tbe  disgrace  of  lord  Halifax  vras  his  speaUng  vrarmly 
about  tbe  revocation  of  the  edict  of  Nantes.  Id.  p.  SS.  Yet  James 
sometimes  blamed  this  himself,  so  as  to  displease  Ixniis.  Id.  p.  S6.  In 
fact,  it  very  much  tended  to  obstruct  his  own  views  for  the  establisb- 
ment  of  a  religion,  nhichhad  just  shown  itself  in  so  odious  a  form.  For 
this  reason,  though  a  brief  was  read  in  churches  for  the  snfferen, 
special  directions  were  given  that  there  should  be  no  sermon.  It  is 
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'  But  James  had  taken  too  narrow  a  view  of  the  m^faty 
people  whom  he  governed.  The  laity  of  every  class,  the 
tory  gentleman  almost  equally  with  the  preshylerian  ar- 
tizan,  entertained  ao  inveterate  abhorrence  of  the  Romish 
superstition.  Their  first  education,  the  usual  tenor  of 
preaching ,  far  more  polemical  than  at  present ,  the  books 
most  current,  the  tradition  of  ancient  cmelties  and 
conspiracies,  rendered  this  a  cardinal  point  of  religion 
even  with  those  who  had  little  beside.  Many  still  gave 
credit  to  the  popish  plot ,  and  with  tiiose  who  had  been 
compelled  to  admit  its  general  falsehood ,  there  re- 
mained ,  as  is  frequently  the  case ,  an  indefinite  sense  of 
dblike  and  suspicion ,  like  the  swell  of  waves  after  a 
storm ,  which  attached  itself  to  all  the  objects  of  that 
calumny  ' .  This  was  of  course  enhanced  by  the  insolent 

eveD  laid,  that  lie  took  on  himself  the  diltrthalioD  of  the  maaey 
collected  for  the  refugees,  in  order  to  stop  the  SDhscriptioD ;  or  U 
least  that  his  inlerference  had  that  effect.  The  enlhusiaim  for  the 
French  proteslants  ira«  such,  that  single  persoDS  subicrihed  Soo  or 
1000  pDundi;  which,  rclaliTelj  to  the  opalenoe  of  the  kingdom ,  al- 
most eqaaUanj  munificence  of  this  age.  Id.  p.  i:s3. 

'  It  is  well  known,  that  the  bouse  of  commons  iu  1685  irould  not 
pass  the  bill  for  reiersing  lord  Stafford's  attainder,  against  which  a  . 
few  peers  had  entered  a  very  spirited  protest.  Pari.  Htsl.  i36i. 
Barillon  says,  this  was  parce  que  dans  Ic  pi^ambnle  il  ;  a  eu  des 
mots  ine^r^  qui  semblent  favoHser  Iti  religion  catholique ;  cela  senl  a 
relarde  la  rehabilitation  du  comte  de  Stafford ,  dont  tous  sont  d'accord 
i  regard  du  fond.  Fox,  App.,  p.  no.  But  there  was  another  reason, 
which  might  have  weight.  Stafford  had  been  convicted  on  the  evi' 
dcDCe ,  not  only  of  Oites ,  who  had  been  lately  found  guilty  of  perjury, 
bnt  of  several  other  witnesses,  especiatly  Dugdate  and  Turbeirille. 
And  these  men  had  been  brought  forward  by  the  government  against 
lord  Shaflesbury  and  College,  the  latter  of  whom  had  been  hanged 
on  iheir  testimony.  The  reversal  of  lord  Stafford's  attainder,  just  as 
we  now  think  it,  wonid  have  been  a  disgrace  to  these  crown  prosecu- 
tions; and  a  conscientious  lory  would  be  loth  to  vote  for  it. 
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and  injudicious  confidence  of  the  Romish  faction ,  espe- 
cially the  priests ,  in  their  demeanour,  their  language , 
and  their  publications.  Meannbile  a  considerable  change 
had  been  wrought  in  the  doctrinal  system  of  the  Angli- 
can church  since  the  restoration.  The  men  most  conspi- 
cuous in  the  reign  of  Charles  11  for  their  writings ,  and 
for  their  argumentative  eloquence  in  the  pulpit ,  were  of 
the  class  who  had  been  denominated  Latitudinarian  di> 
vines;  and  while  tfaey  maintained  the  principles  of  the 
Remonstrants  in  opposition  to  the  school  of  Calvin ,  were 
powerful  and  unequivocal  supporters  of  the  proteatant 
cause  against  Rome.  They  made  none  of  the  dangerous 
concessions  which  bad  shaken  the  faith  of  the  duke  and 
duchess  of  York,  they  regretted  the  disuse  of  no  sd- 
persfitious  ceremony,  they  denied  not  the  one  essential 
characteristic  of  the  reformation ,  the  right  of  private 
judgment,  they  avoided  the  mysterious  jargon  of  a  real 
presence  in  the  Lord's  Supper.  Thus  such  an  agreement 
between  the  two  churches,  as  had  been  projected  at  dif- 
ferent times ,  was  become  far  more  evidently  impracti- 
cable ,  and  the  separation  more  broad  and  defined  ' . 
These  men ,  as  well  as  others  who  do  not  properly  belong 

'  "  In  all  the  dispule*  rdating  to  that  vayUery  before  the  aril 
nars,  the  church  of  England  prolestant  irrltera  onned  the  r^al  pre- 
sence. aa>i  odIji  abstracted  from  the  modut  or  manner  of  Christ'*  bodj 
being  present  in  the  endinrist,  and  therefore  durst  not  siy  but  it  might 

be  there  by  Iransubstanliilloa  as  nell  at  hy  any  other  way It  waa 

only  of  late  years  that  tuch  principlei  have  crepi  into  the  charch  of 
England,  nhich  having  been  blown  into  the  parliament  hoase,  htd 
railed  continoal  tumults  about  religion  eier  since;  those  unlearned 
and  fanatical  notions  were  neTcrbeard  of  till  doctor  Stillingfleet's  late 
invention  of  them,  by  which  he  eifposed  himself  to  tbelash  not  only 
uf  the  Roaiaii  catholics ,  but  to  that  of  many  of  the  charch  of  EugUnd 
"  Life  of  James,  ii.  i4ri. 
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to  the  same  class ,  were  now  dbUnguished  by  their  coura- 
geous and  able  defences  of  the  reformation.  The  victory, 
in  the  judgment  of  the  nation ,  was  wholly  theirs.  Rome 
had  indeed  her  proselytes ,  but  such  as  it  would  have 
been  more  honourable  to  have  wanted.  The  people  heard 
sometimes  with  indignation ,  or  rather  with  contempt , 
thai  an  unprincipled  minister,  a  temporizing  bishop ,  or 
a  hcentious  poet  had  gone  over  to  the  side  of  a  monarch , 
who  made  conformity  with  his  religion  the  only  certain 
path  to  his  favour. 

The  short  period  of  a  four  years'  reign  may  be  divided 
by  several  distinguishing  points  of  time,  which  make  so 
many  changes  in  the  posture  of  government.  From  the 
king's  accession  to  the  prorogation  of  parliament  on  No- 
vember 3o,  i685,  lie  had  acted  apparently  in  concur- 
rence with  the  same  party  that  had  supported  him  in  his 
brother's  reign ,  of  which  his  own  seemed  the  natural  and 
almost  undistinguisbabte  continuation.  Thb  party,  which 
had  become  incomparably  stronger  than  the  opposite, 
had  greeted  him  with  such  unbounded  professions  ',  the 

'  See  Tendon  Gazetleii,  tti85,  passim;  the  moat  remarkable  are 
inserted  by  Ralpb  and  Kenoet.  1  am  sore  the  addresses  which  we. 
have  witnessM  in  this  age  among  a  neighbouring  people  are  not  on 
the  whole  more  fulsome  and  disgraceful.  Addresses,  however,  of  all 
descriptions,  as  ne  Aell  know,  are  geoerally  the  coinpoMtioD  of  some 
zealous  iudiTidoal,  whose  expressions  are  not  to  be  taken  as  entirely 
thoieofthesubicribers.  Still  these  are  sufGcientto  maaifestthe  general 
spirit  of  the  times. 

The  king's  popnUrity  at  his  accesuou ,  which  all  cDnten^M»-ary 
writers  attest,  is  strongly  expressed  by  lord  Lonsdale.  "  The  gnat 
interest  he  had  in  bii  brother,  so  that  all  applications  to  the  king 
seemed  to  succeed  only  as  hefavonred  tbrm,  nnd  the  gtneni  opinion 
of  him  to  he  a  prince  steady  ahoye  all  others  to  his  word,  made  him 
at  that  lime  the  most  popnlar  prince  that  had  been  known  in  England 
for  a  long  time.  And  from  men's  attempting  to  exclude  him,  diey  al 
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temper  of  its  representatives  had  been  such  in  the  first 
session  of  parliament,  that  a-prince  less  obstinate  than 
James  might  have  expected  to  succeed  in  attaining  an 
authority  whicli  the  nation  seemed  lo  offer.  A  rebellion 
speedily  and  decisively  quelled  confirms  every  govern- 
ment; it  seemed  to  place  his  own  beyond  hazard.  Could 
he  have  been  induced  to  change  the  order  of  his  designs , 
and  accustom  the  people  to  a  military  force,  and  to  a 
prerogative  of  dispensing  with  statutes  of  temporal  con- 
cern ,  before  he  meddled  too  ostensibly  with  their  reli- 
gion ,  he  would  possibly  have  gained  both  the  objects  of 
his  desire.  Even  conversions  to  popery  might  have  been 
more  frequent ,  if  the  gross  solicitations  of  the  court  had 
not  made  them  dishonourable.  But  neglecting  the  bint 
of  a  prudent  adviser,  that  the  death  of  Monmouth  len 
a  far  more  dangerous  enemy  behind ,  he  suffered  a  vic- 
tory, that  might  have  ensured  him  success,  to  inspire  an 
arrogant  confidence  that  Ud  on  to  destruction.  Master 
of  au  army,  and  determined  to  keep  it  on  foot ,  he  na- 
turally thought  less  of  a  good  understanding  with  parlia- 

this  juDCIure  of  lime  made  him  their  dailing;  uo  more  was  his  religion 
terrible;  hii  magna aimoui  courage,  and  the  haril ships  he  had  under- 
gone, were  the  discourse  of  all  men.  And  aome  reports  of  a  misunder' 
■landing  betwixt  the  French  king  and  him,  occasioned  originally  by 
the  marriage  of  the  lady  Mary  to  the  prince  of  Orange ,  industriously 
spread  ahroid  to  amnae  ihe  ignorant,  put  men  in  hopes  of  what  they 
had  long  wished,  that  hy  ■  conjunction  of  Holland  and  Spain,  etc., 
we  might  have  been  able  to  reduce  France  to  the  terniK  of  the 
Pyrenean  treaty,  which  was  now  become  the  terror  of  Christendom, 
we  never  having  had  a  prince  For  many  ages  tlial  had  so  great  a 
reputation  for  experience  and  a  martial  spirit.  "  P.  3-  This  bst 
sentence  ia  a  truly  amusing  contrast  to  the  real  truth;  James  having 
been  in  his  brother's  reign  the  niosl  obsequious  and  unhesitating 
servant  of  the  French  king.  » 
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meiit '.  He  had  already  rejected  tbe  proposition  of  em- 
ploying bribery  among  the  members,  an  expedient  very 
little  congenial  to  his  presumptuoos  temper  and  notions 
of  government".  They  were  assembled ,  in  his  opinion  , 
to  testify  the  nation's  loyalty,  and  thankfulness  to  their 
gracious  prince  for  not  taking  away  their  laws  and  li- 
berties. But  if  a  factious  spirit  of  opposition  should  once 
prevail ,  it  could  not  be  bis  fault  if  he  dismissed  them  till 
more  becoming  sentiments  should  again  gain  ground  ^. 

'  On  yoit  qu'lmensiblement  leg  cetholtqaes  saroDt  lei  utnes  i  la 
main;  c'eal  nn  £tal  biea  diff^reDt  de  I'oppreuion  oil  ila  etoieiit,  et 
dont  lei  prolestans  z^lea  Te^oiTent  unegrandemorlificalion;  ilavoieiit 
Lien  que  le  roi  d'Angleleixe  fera  ie  re«le  quind  il  le  pomra,  L»  leT^ 
det  troupes,  qDi  lerout  bienlAt completes,  fail  jnger  qoe  le  roi  d'An- 
gleterre  veut  Jtre  en  £tat  de  se  faire  ob^ir,  et  de  n'^tre  pas  gtai  par 
les  lois  qui  se  trouieront  coutrairea  k  ce  qu'il  vent  itablir.  Barillon  in 
Pox's  Appendix,  rit.  I[  meparoit  (he Says,  June  aS)  que  le  roi  d'An- 
gleterre  a  ith  fort  alie  d'avoir  un  pr^texte  de  lever  des  troupes ,  et  qn'il 
eroit  qne  I'enlreprise  de  M.  le  due  de  Monmoalh  ne  servini  qu'a  le 
rendre  plua  maitre  de  son  paja.  And  on  Jnlj  3o  -.  Le  projet  du  roi 
d'Angleterre  eat  d'abolir  enlitrement  les  milicet,  dont  il  a  reconnu 
I'lnutiltl^  et  le  danger  en  cette  deraitre  occasion;  et  de  faire,  s'il  est 
possible,  que  le  parlement  ^blisaele  Fonds  destine  pour  les  inilices  i 
I'eDtretien  des  troupes  rfglees.  Tout  cela  change  entiirement  I'^tat  de 
ce  paj's-ci,  et  met  les  Angloia  dana  une  cooditioD  bien  diiKrente  de 
celle  oil  its  ont  M  jnsqu'A  pr^iit.  Ila  le  ctmnoiaaent ,  et  Toient  bien 
qn'un  to!  de  difKrenle  religion  que  celte  du  pays,  et  qui  le  trouve 
armi ,  ne  renoncera  paa  ais^ment  aux  aTantagei  que  tui  donnent  la  d^ 
faite  dea  rebellea  et  les  troupes  qu'il  a  anr  pied.  And  afterwarda :  Le 
roi  d'Angleterre  m'a  dit  que  quoiqa'il  amve,  il  couserrera  ies  tronpea 
Bar  pied ,  quand  m^e  le  parlement  nclul  donneroittien  pour  les  entre- 
tenir.  n  connoit  bien  que  le  parlement  Terra  nial  TotoDtiera  cet  ^- 
blisiemeut,  mais  il  veut  itie  asaur^  du  dedans  de  son  pays ,  et  il  emit 
ne  le  pouToir  ilte  sans  cela.  Dalrymple,  169, 170. 

•  Fox's  App.  6<j.  Dalrymple,  i53. 

'  It  had  been  (heinteDtioD  of  SuDderlandand  the  olhen  todiaaolie 
parliament ,  ai  loon  ai  the  revenue  for  Ufe  should  ht  settled ,  and  ta 
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Hence ,  he  did  not  hesitate  to  prorogue ,  and  eveDtuaUy 
to  dissolve  the'  most  compliant  house  of  commoos  that  had 
beeu  returned  since  his  family  had  sat  on  the  throne ,  at 
the  cost  of  700,000!.,  a  grant  of  supply  which  thus  fetl  to 
the  ground ,  rather  than  endure  any  opposition  on  the 
snhject  of  the  test  and  penal  laws.  Yet ,  f^m  the  strength 
of  the  court  in  all  divisions ,  it  must  seem  not  improhable 
to  us  that  he  might ,  by.the  usufd  means  of  management , 
have  carried  both  of  those  favonrite  measures ,  at  least 
through  the  lower  house  of  parliament.  For  the  crown 
tost  the  most  important  division  only  hy  one  vote ,  and 
had  in  general  a  majority.  The  very  address  about  un- 
qualified officers ,  which  gave  the  king  such  offence  as  to 
bring  on  a  prorogation ,  was  worded  in  the  most  timid 
manuer,  the  house  having  rejected  unanimously  the 
words  first  inserted  by  their  committee ,  requesting  that 
bis  majesty  would  be  pleased  not  to  continue  them  in  their 
employments,  for  a  vague  petition  that "  he  would  be 
graciously  pleased  to  give  such  dn^ctions ,  that  no  ap- 
prehensions or  jealousies  may  remain  in  the  hearts  of  his 
majesty's  good*and  faithful  subjects."  ' 

rdy  infiuure  00  tbew^itraceof  FrancftiFox'i  App.-Sg,  60.  Maznre, 
i.  43i.  Bat  this  was  prereated  partly  hj  the  sadden  invauoa  ot  Moo- 
iDOStb,  nhich  made  ■  new  teaiioa  necessary  ,  and  gave  hopes  of  ■ 
large  snpply  for  the  army,  partly  by  the  anwiUingneu  of  the  king  of 
Praoce  to  advance  asmnch  money  tt  the  English  gOTemmeDt  wanted. 
In  lact  the  plan  of  coniinBal  prorogations  answered  as  well. 

'  Joonuls,  Nov.  14,  Barilloo  says,  that  the  king  answered  this 
hombk  address,  "  arec  dei  marqnes  de  fieri*  et  d<  colore  sot  le 
visage,  qui  feisoieot  assez  connoitre  ses  lentimeDs.  "  Dabyinple,  17a. 
See  too  hU  letter  in  Fox,  iS^. 

A  motion  was  made  to  ask  the  lords'  concurrence  in  this  address, 
which  according  to  the  jonmals  was  lost  hy  an  to  i38.  In  the  Life  of 
Tames,  H.  55,  iVia  said  that  it  was  carried  against  the  motion  by  only 
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The  second  period  of  this  reign  exteDdafrom  the  pro- 
nation of  parliameDt  to  the  dismissal  of  the  earl  of  Ro- 
chester from  the  treasury  in  i686.During  this  time  James, 
exasperated  at  the  reluctance  of  the  commons  to  ac- 
quiesce in  his  measures ,  and  the  decisive  opposition  of 
the  church ,  threw  off  the  half  restraint  he  had  imposed 
on  himself ,  and  diowed  plainly  that ,  with  a  bench  of 
judges  to  pronounce  his  commands,  and  an  army  to  en- 
force them,  he  would  not  suffer  the  mockery  of  consti- 
tutional limitations  to  stand  any  longer  in  his  way.  Two 
important  steps  were  made  this  year  towards  the  accom- 
plishment of  his  deigns ,  by  the  judgment  of  the  court 
of  king's  bench  in  the  case  of  sir  Edward  Hales ,  con- 
firming the  right  of  the  crown  to  dispense  with  the  test 
act ,  and  by  the  establishment  of  the  new  ecclesiastical 
commission. 

The  kings  of  England ,  if  not  immemorially ,  yet  from 
a  very  early  era  in  our  records,  had  exercised  a  preroga- 
tive unquestioned  by  parliament ,  and  recognized  by 
courts  of  justice ,  that  of  granting  di^ensations  from  the 
prohibitions  and  penalties  of  particular  laws.  The  language 
of  ancient  statutes  was  usually  brief  and  careless,  with 
few  of  those  attempts  to  regulate  prospective  contingen- 
cies ,  which  ,  even  with  our  pretended  modern  caution , 
are  so  often  imperfect ;  and  as  the  sessions  were  never 
regular ,  sfmaetimes  interrupted  for  several  years ,  there 

four  Toiceij  and  this  I  find  confiimed  by  a  monawript  accotmt  of  the 
ddrates  (SloBoe  HSS.  1470),  nhich  givci  thenumben  its  to  108. 
The  journal  probablj  ii  iiiu-priiited,M  the  court  and  country  partte* 
were  very  eqaal.  It  ii  »aid  in  thii  manuscript  that  thote  wbo  opposed 
the  addreu,  opposed  also  the  moHon  for  reqnestiiig  the  lords'  con- 
currence in  it;  but  James  represenlB  il  Dtherwise,  as  a  device  of  the 
conrt  to  qnach  the  proceeding. 
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was  a  kind  of  necessity,  or  great  convenience ,  in  devia- 
ting occasionally  from  the  rigour  of  a  general  prohibition  ^ 
more  often  perhaps  soqie  motive  of  interest  or  partiality 
would  induce  the  crown  to  infringe  on  the  legal  rule. 
This  dispensiug  power  ,  however ,  grew  up  ,  as  it  were , 
collaterally  to  the  sovereignty  of  the  legislature.,  which 
it  sometimes  appeared  to  overshadow.  It  was  of  course 
asserted  in  large  terms  by  counsellors  of  slate,  and  too 
frequently  by  the  interpreters  of  law.  Lord  Coke  before 
he  had  learned  the  bolder  tone  of  his  declining  years , 
lays  it  down  -,  that  no  act  of  parliament  can  bind  the  king 
fVom  any  prerogative  which  is  inseparable  from  his  per- 
son ,  so  that  he  may  not  dispense  with  it  by  a  non- 
obstante ;  such  is  his  sovereign  power  to  command  any  of 
his  subjects  to  serve  him  for  the  public  weal ,  which 
solely  and  inseparably  is  annexed  to  his  person ,  and  cannot 
be  restrained  by  any  act  of  parliament.  Thus ,  although 
the  statute  aS  H.  6 ,  c.  8 ,  provides  that  all  patents  to 
hold  the  office  of  sherifif  for  more  than  one  year  shall  be 
void,  and  even  enacts  that  the  king  shall  not  dispense 
with  it ,  yet  it  was  held  by  all  the  judges  in  the  reign  of 
Henry  VII ,  that  the  king  may  grant  such  a  patent  for 
a  longer  term  on  good  grounds ,  whereof  he  alone  is  the 
judge.  So  also  the  statutes  which  restrain  the  king  from 
granting  pardons  in  case  of  murder  have  been  held  void, 
and  doubtless  the  constant  practice  has  been  to  disre^rd 
them.  '  ' 

This  high  and  dangerous  prerogative  ,  nevertheless  , 
was  subject  to  several  limitations ,  whicli  none  but  the 
grosser  flatterers  of  monarchy  could  deny.  It  was  agreed 
among  lawyers  that  the  king  could  not  dispense  with  the 

■  Coke,  iiBep.  18. 
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common  law,  nor  with  any  statute  probiliiting  that  which 
was  nudum  in  se,  nor  witii  any  r^ht  or  interest  of  a 
private  person  or  corporation  '.  The  rules,  however, 
were  still  rather  compUtated  ,  the  boundaries  indefinite , 
and  therefore  varying  according  to  the  political  character 
of  the  judges.  For  many  years  dispensations  had  been 
confined  to  take  away  siicb  incapacity  as  either  the  sta- 
tutes of  a  college ,  or  some  law  of  little  consequence  , 
perhaps  almost  obsolete  ,  might  happen  to  hare  created. 
But  when  a  collusive .  action  was  brought  against  sir 
Edward  Hales ,  a  Roman  catholic  ,  in  the  name  of  his 
serraot ,  to  recover  the  penalty  of  Sool.  imposed  by  the 
test  act ,  for  accepting  the  commission  of  colonel  of  a  re- 
giment ,  without  the  previous  qualification  of  receiving 
the  sacrament  in  the  church  of  England ,  the  whole  im- 
portance of  the  alleged  prerogative  became  visible,  and 
the  fate  of  the  established  constitution  seemed  to  bang 
upon  the  decision.  The  plaintiff's  advocate ,  Northey ,  was 
known  to  have  received  his  fee  from  the  other  side  ,  and 
was  thence  suspected  ,  perhaps  unfairly,  of  betraying  his 
own  cause*  ;  but  the  chief  justice  Herbert  showed  that 
no  arguments  against  this  prerogative  would  have  swayed 
his  determination.  Not  content  with  treating  the  question 
as  one  of  no  difficulty  ,  he  grounded  bis  decision  in  fa- 
vour of  the  defendant  upon  principles  that  would  extend 
far  beyond  the  immediate  case.  He  laid  it  down  that 
the  kings  of  England  were  sovereign  princes  ,  that  the 
laws  of  England  were  the  king's  laws  ;  that  it  was  con- 
sequently an  inseparable  prerogative  of  the  crown  to  dis- 
pense with  penal  laws  in  particular  cases ,  for  reasons  of 
which  it  was  the  sole.judge.  This  be  called  the  ancient 

■  Vanghan'i Reports.  TboinaR  v.  SorraU,  333. 

*  BuToet  and  olhen.  This  liardlj  appear*  by  Northey'i  argiunait. 


n,<jr.=^-,  by  Google 


3o6  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND. 
remauis  of  the  sovereign  power  and  prerogstWe  of  the 
kings  ot'Eogiand  ,  which  never  yet  was  taken  from  them , 
nor  could  be.  There  was  no  law,  he  said ,  that  might  not 
be  dispensed  with  by  the  supreme  law-giver  (meaning 
evidently  the  king ,  since  the  proposition  would  otherwise 
be  impertinent ) ;  though  he  made  a  sort  of  distinction 
as  to  those  which  affected  the  subject's  private  right.  But 
the  general  maxims  of  slavish  churchmen  and  lawyers 
were  asserted  so  broadly  ,  that  a  future  judge  would  find 
little  difEculty  in  making  use  of  this  precedent  to  justify 
any  stretch  of  arbitrary  power.  ' 

It  is  by  no  means  evident,  that  the  decision  .in  thb 
particular  case  of  Hales ,  which  had  the  approbation  of 
eleven  judges  out  of  twelve,  was  against  law  '.  The 
course  of  former  precedents  seems  rather  to  furnish  its 
justification.  But  the  less  untenable  such  a  judgment  in 
favour  of  the  dispensing  power  might  appear  ,  the  more 
necessity  would  men  of  reflection  perceive  of  making 
some  great  change  in  the  relations  of  the  people  towards 
their  sovereign.  A  prerogative  of  setting  aside  the  enact- 
ments of  parliament ,  which  in  triQing  matters  ,  and  for 
the  sake  of  conferring  a  benefit  on  individuals ,  might 
be  suffered  to  exist  with  little  mischief ,  became  intole- 
rable when  exercised  in  contravention  of  the  very  principle 
of  those  statutes  which  had  been  provided  for  the  security 
of  fundamental  liberties  or  institutions.  Thus  the  test  act , 
the  great  achievement  as  it  had  been  reckoned  of  the 
[H^testant  party ,  for  the  sake  of  which  the  most  sub- 
servient of  parliament  had  just  then  ventured  to  lose  the 

I  Suie  TriaU,  xi.  1,65—  „8t>.  ,  Shower's  Reports,  475. 

'  The  dlsBCDlIeot  judge  was  Street ;  and  Powell  doubled.  The  kmg 
liBd  pr.™tely  retired  thie  opinion  of  the  bench  in  his  &yoiir  before 
the  tctKu  nu  brought.  life  otJtme,,  il.  79 
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kin^s  favour ,  became  abwlotely  nugatory  and  inefiiec- 
riye ,  by  a  coostruction  which  the  law  itself  did  not  reject. 
Nor  was  it  easy  to  provide  any  sufBcirait  remedy  by  means 
of  parliiuAent ,  since  it  was  the  doctrine  of  the  j  udges , 
that  the  kii^s  inseparable  and  sovereign  prerogatives  in 
matters  of  government  could  not  be  taken  away  or  re»- 
ti^ed  by  statute.  The  UDadvised  assertion  in  a  court  of 
justice  of  this  principle ,  which  though  not  by  any  meani 
novel ,  had  never  been  advanced  in  a  business  of  such 
universal  concern  and  interest ,  may  he  said  to  have 
sealed  the  condemnation  of  the  house  of  Stiurt.  It  made 
the  coexistence  of  an  hereditary  line  ,  claiming  a  sove- 
reign prerogative  paramount  to  the  liberties  they  had 
Vouchsafed  to  concede ,  incompatible  with  the  security  or 
probable  duration  of  those  liberties.  This  incompatibUity 
IS  the  true  basis  of  the  revolution  in  1688. 

But  whatever  pretext  the  custom  of  centuries  or  the 
authority  of  compliant  lawyers  might  afford  for  these 
dispensations  from  the  test,  no  legal  defence  could  he 
made  for  the  ecclesiastical  commission  of  1686.  The 
high  commission  court  of  Elizabeth  had  been  altogether 
taken  away  by  an  act  of  the  long  parliament ,  which  went 
on  to  provide  that  no  new  court  should  be  erected  with 
the  like  power,  jurisdiction,  and  authority.  Yet  the 
commission  issued  by  James  II  followed  very  nearly  the 
words  of  that  which  had  created  the  original  court  under 
Elizabeth  ,  omitting  a  few  particulars  of  little  moment '. 

■  State  Triala,  xi.  ii3i,  et  *«q.  Hie  meniben  of  ihe  coammsioD 
wen  the  prioiate  Sancroft  ( who  oever  stt) ,  Crew  end  Sprat,  bighops 
of  Durham  aod  Rochesler,  the  chancellor  JelTrejri,  ihe  earls  of 
Bocheater  anil  Sunderland,  and  chief  jaslice  Herfaerl.  Hiree  were  to 
form  a  quorum ,  but  the  chancellor  necessartlj  to  be  oae.  Ralph ,  gag. 
The  earl  of  Mutgrave  wax  introduced  afterwards. 
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It  is  not  known ,  I  believe ,  at  whose  suf^eation  the  king 
adopted  this  measure.  The  pre-eminence  reserved  by  the 
commissioD  to  Jefferies ,  whose  presence  was  made  ne- 
cessary to  all  their  meetings ,  and  the  violence  with  which 
he  acted  in  all  their  transactions  on  record ,  seems  to 
point  him  out  as  its  great  promoter  ^  though  it  is  true , 
that  at  a  later  period ,  Jefferies  seems  to  have  perceived 
the  destructive  indiscretion  of  the  popish  counsellors.  It 
di^layed  the  king's  change  of  policy  ,  and  entire  sepa- 
ration from  that  high-church  party,  to  whom  he  was  in- 
debted for  the  throne  ;  since  the  manifest  design  of  the 
ecclesiastical  commission  was  to  bridle  the  clergy,  and 
«lence  the  voice  of  protestant  zeal.  The  proceedings 
against  the  bishop  of  London ,  and  other  instances  of 
hostility  to  the  established  religion ,  are  well  known. 

Elated  by  success  aud  general  submission  ,  exasperated 
by  the  reluctance  and  dissalislaction  of  those  on  whom  he 
had  relied  for  an  active  concurrence  with  his  desires,  the 
king  seems  at  least  by  this  time  to  have  formed  the  scheme 
of  subverting,  or  impairing  as  far  as  possible,  the  reli- 
gious establishment.  He  told  Barillon ,  alluding  to  the 
ecclesiastical  commission ,  that  God  had  permitted  all 
the  statutes  which  had  been  enacted  against  the  ca- 
tholic religion  to  become  the  means  of  its  re-establish- 
ment '.  But  the  most  remarkable  evidence  of  this 
design  was  the  collation  of  Massey ,  a  recent  convert ,  to 
the  deanery  of  Christ  Church,  with  a  dispensation  from 
all  the  statutes  of  uniformity  and  other  ecclesiastical  laws 
so  ample,  that  it  made  a  precedent,  and  such  it  was 
doubtless  intended  to  be,  for  bestowing  any  benefices 
upon  members  of  the  church  of  Rome.  This  dispensation 

'  Hamre,  ii.  i3o. 
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seems  to  have  been  not  generaUy  known  at  the  lime; 
Burnet  has  stated  the  circumstances  of  Massey's  promo^ 
tion  inaccurately ,  and  no  historian ,  I  believe ,  till  the 
publication  of  the  instrument  after  the  middle  of  the 
last  century,  was  fully  aware  of  the  degree  in  which  die 
king  had  trampled  upon  the  securities  of  the  est&bUshed 
church  in  this  tranWction.  ' 

A  deeper  impression  was  made  by  the  dismissal  of 
Rochester  from  bis  post  of  lord  treasurer,  so  nearly  coo- 
sequent  on  his  positive  declaration  of  adherence  to  the 
protestant  religion ,  after  the  dispute  held  in  his  presence 
at  the  king's  particular  command ,  between  divines  of 
both  persuasions,  that  it  bad  much  the  appearance  of  a 
resolution  taken  at  court  to  exclude  from  the  high  of- 
fices of  the  state  all  those  who  gave  no  hope  of  conver- 
sion*. Clarendon  had  already  given  way  to  Tyrconnel  in 

'  Heary  earl  of  Clarendon's  papers,  ii.  178.  tn  Gutcfa's  Collectanea  - 
Cnrioix,  Tol.  i,  p.  iSy,  we  find  not  ddI^  this  license  to  Massey,'bat 
one  to  Obadiah  Walker,  master  at  Universil;  College,  and  to  two 
felluws  of  the  laine,  and  one  of  Brazen-nose  College,  lo  abseni  them- 
selves from  chnrch,  and  not  to  take  the  oaths  of  suprCniacy  and 
allegiance,  or  do  any  other  thing  to  whieh  hy  the  Invri  and  statutes 
of  the  realtn ,  or  those  of  the  college ,  they  are  obliged.  There  is  also , 
in  the  same  book ,  a  dispensation  for  one  Sclater ,  curate  of  Putney , 
and  rector  of  Esher,  from  using  the  common  prayer,  eto. ,  etc.  Id. 
p.  igo.  Tbesf  are  in  May  i6d6,  and  subscribed  by  Powig,  the 
solicitor-general.  The  alMm^-general ,  Sawyer,  had  refused,  as  we 
learn  from  Keresby,  p.  i33;  the  only  coniemporary  writer,  perhaps, 
who  mentions  this  very  remarkable  aggression  on  the  estahlished 
cbarch. 

*  The  catholic  lords,  according  to  Barilton,  bad  represented  to 
the  king,  that  nothing  cotJd  be  done  with  parliament  so  long  as  the 
treasurer  eaballed  against  the  designs  of  his  majesty.  James  proraiaed 
to  dismiss  him,  if  he  did  not  change  his  religion.  Maiore,  ii..  170.  The 
queen  bad  previonsly  been  rendered  his  enemy  by  the  art*  of  Sun> 
derland,  who  persuaded  her  that  lord  and  lady  Rochester  bad  farour- 


-ivGtio'^Ie 


3io  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND. 
tbe  gOTentment  of  Ireland ;  the  privy  »eal  was  bestowed 
on  a  catholic  peer,  lord  Arundel ;  lord  Bellasys ,  of  the 
same  religion ,  was  now  placed  at  the  bead  of  the  com- 
mission of  the  treasury;  Suoderiand  ,  tfiough  he  did  not 
yet  cease  to  conform ,  made  no  secret  of  his  pretended 
change  of  opinion ;  the  cotmeit  board ,  by  virtue  of  the 
dispensing  power ,  was  filled  with  those  who  would  ro- 
fose  the  test ;  a  small  junto  of  catholics ,  with  father 
Petre,  the  king's  confessor,  at  their  head,  took  the  ma- 
nagement of  almost  all  affairs  upon  themselves ' ;  men , 
whose  known  want  of  principle  gave  reason  to  expet^ 
their  compliance ,  were  raised  to  bishoprics ;  there  could 
be  no  national  doubt  oS  a  concerted  scheme  to  depress 
and  discountenance  the  established  church.  The  dismis- 
sal of  Rochester,  who  had  gone  great  lengths  to  preserve 
this  power  and  emoluments ,  and  would  in  all  probability 
have  concurred  in  the  establishment  of  arbitrary  power 

cd  the  king's  iDtlmtcj  yi'nh  tbe  connleM  of  Dorcheater,  ia  order  to 
thwu-t  the  popish  intrigae.  Id.  149.  "  On  Toit,  "  says  BariUon,  <ni 
the  treasurer's  dismUrat,  "  que  U  cabttle  catholiqae  a  enii^remeDt 
pr^alu.  On  •'altendoit  depnu  quelque  tempi  A  ce  qoi  est  arriT^  an 
comte  de  Koclie«ier;  mais  I'exfcntion  fait  encore  nne  noiirelle  impres- 
sion BUT  lei  eipriti.  "  P.  181. 

■  Life  of  Jamei,  ^j.  B*rill«n  lrei|DeotIy  tacDlions  Ait  cabal,  as 
baviag  in  effect  tbe  wh<^  coadoct  <)t  afftin  in  tbeir  faaods.  Soader- 
laad  belonged  to  diem;  but  JefFeiica,  being  reckoned  on  the  pro- 
te«(«nt  aide,  had,  I  beltere,  very  little  inflnence  for  at  least  the  two 
litter  yeara  of  (he  king's  reign.  ■*  Le*  affitirea  de  ce  pajs-ci,  "  aajs 
Bonrepos,  in  16S6,  "  ne  niulent  1  present  ijue  snr  la  religion.  I^e  rot 
eat  abiolnment  gqnvemi  par  lea  cacboliquea.  Mylord  Snoderl^d  ne 
se  muntient  que  par  ceDX-d,et  par  aond^ooemeiM  i  bire  tout  ce 
qa'il  croit  ttre  agitable  sur  ce  pMot.  II  K  le  lecret  dea  affaires  de 
Rome."  Haznre,  il.  is4.  *'  Go  feniit  ici,  "  lay*  Barillon,  the  aame 
jtti,  "  ce  que  Von  fait  en  France  [that  is,  I  suf^xMe,  dragonner  « 
ftuiUer  lea  h^tiqnea  j ,  m  I'oa  pouvoit  eap^rer  de  reuaair. "  P.  1 17. 
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under  a  protectant  soTereign ' ,  may  be  reckoned  the 
most  uneqiUTocal  evidence  of  the  king's  intentions-,  and 
from  thence  we  may  date  the  deciUTe  measures  that  were 
taken  to  counteract  them. 

It  was ,  J  do  not  merely  say  the  interest ,  but  the  clear 
right  and  bounden  duty  of  the  prince  of  Orange  to  watch 
over  the  internal  politics  of  England ,  on  account  of  the 
near  conneaioQ  which  his  own  birth  and  his  marriage 
with  the  presumptive  heir  had  created.  He  was  never  to 
be  reckoned  a  foreigner  as  to  this  country,  which ,  even 
in  the  ordinary  course  of  succession ,  he  might  be  called 
to  govern.  From  the  time  of  his  union  with  tbe  princess 
Mary,  he  was  the  legitimate  and  natural  ally  of  the  whig 
party ;  alien  in  all  his  sentiments  from  his  two  uncles , 
neither  of  whom ,  especially  James ,  treated  him  wi^ 
inudi  regard,  on  account  merely  of  his  atuchment  to 
religion  and  liberty,  for  he  ipight  have  secured  their  af- 
fection by  falling  into  their  plans.  Before  such  differences 
as  subsisted  between  these  personages,  the  bonds  of  re- 
lationship fall  asunder  like  flax ;  and  William  would  have 

'  Bocbeater  Dukes  ao  very  bad  a  Ggare  in  all  Barillon**  correspoDd- 
eoce,  that  there  really  seems  do  wtnt  of  caiidoaT  in  this  suppo^itiCHl. 
fie  iras  .evidently  tbe  most  actiTe  co-operatco-  io  the  coDnexion  of 
both  the  brothers  with  France,  and  seems  to  ha^e  had  an  few  com- 
pDDCtiotis  visitiDgs ,  where  the  church  of  England  was  not  coocemed. 
It  Sunderland  bimseir  Godolphin  was  too  mach  implicated,  at  least 
•  by  acquiescence,  in  the  coansela  of  this  reign ;  yet  we  find  him 
tospected  of  not  wishing  "  se  passer  enti^meut  de  parlement,  et  i 
rompre  nettement  arec  le  prince  d'Orange.  "  Fox,  Append,  p.  6o. 

If  Rochester  had  gone  'over  to  the  Romanists ,  many  probably 
would  have  followed;  on  the  other  hand,  his  steadiness  retained  the 
wavering.  It  was  one  of  the  fir«t  great  disappointments  with  which 
tbe  king  met.  But  bia  dismissal  from  tbe  treasury  created  a  sensible 
alarm.  Dalrymple,  179. 
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had  at  least  the  sanction  of  many  precedents  in  history, 
if  he  had  employed  his  influence  to  excite  sedition 
against  Charles  or  James ,  and  to  thwart  their  adminis- 
tration. Yet  his  conduct  appears  to  have  been  merely 
defensive ,  nor  had  he  the  remotest  connesioD  with'the 
violent  and  factious  proceedings  of  Shaftesbury  and  his 
partisans.  He  played  a  very  dexterous,  but  apparently 
very  fair  game  throughout  the  last  years  of  Charlea, 
never  losing  sight  of  the  popular  party ,  tbrough  whom 
alone  he  could  expect  ioflaence  over  England  during  the 
life  of  bis  father-in-law,  while  he  avoided  any  direct 
rupture  with  the  brothers ,  and  every  reasonable  pretext 
for  their  taking  offence. 

It  has  never  been  established  by  any  reputable  testi? 
mony,  though  perpetually  asserted ,  nor  is  it  in  the  least 
degree  probable ,  that  William  took  any  ^are  in  prompt- 
ing the  invasion  of  Monmquth ' .  But  it  is  nevertheless 
manifest  that  he  derived  the  greatest  advantage  from  this 
absurd  rebellion  and  from  its  failure ;  not  onbf  as  it  re- 
moved a  mischievous  adventurer,  whom  the  multitude's 
idle  predilection  had  elevated  so  high,  that  factious  men 
would,  under  every  government ,  have  turned  to  account 
his  ambitious  imbecillity,  but  as  the  cruelty  with  which 
this  unhappy  enterprise  was  punished  rendered  the  ting 

■  Lord  Dartmonth  wrote  to  My,  that  Fletcher  told  fain  there  were 
good  groQiidg  to  guspect  that  the  prioce  uoderhand  eiicoiinged  the 
expedittou  with  de^go  to  ruin  the  dakeof  Monmoalh;  and  (hU  D«I- 
rjtnple  heltevea,  p,  i36.  It  is  Deedless  to  obserTC,  thnl  such  subtle 
■od  hazardoai  pohey  yru  totally  out  of  WiHwin's  character,  nor  is 
there  macli  more  reason  to  believe  what  Is  iusinuited  by  James  him- 
self (Macpherson's  Eitracts,  p.  i^(;  Life  of  James,  ii.  34),  that 
Snuderlaud  had  been  in  secret  correspondeuGe  nilh  MonmoDth;  no- 
leis  indeed  it  irere, as  seems  hinted  in  the  latter  work,  with  the  king's 
knowledge. 
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odious  ■ ,  while  the  success  of  his  arms  inspired  him  with 
false  confidence ,  and  neglect  of  caution.  Every  month , 
as  it  brought  forth  evidence  of  James's  arbitrary  projects, 

'  The  Dumber  of  persoui  who  tuEFered  the  aentence  of  the  law  ,  in 
the  fanioas  western  auizo  of  JefFeries ,  hu  beeD  differentl;  Hated  ;  hnt 
acconling  to  a  lilt  in  the  Harleiui  Collectioo ,  n.  J&89 ,  it  ippean  to 
be  11  foIlawB  :  at  Winchester,  ODC  (  Mn.  Lisle)  executed ;  at  iiaUibarj, 
none;  at  Dorchester,  j4  execQtcd,  171  transported;  at  Exeter, 
1 4  execated,7  traiuported;  at  TaDDlmi,  144  executed,  184  tiansport* 
ed;  at  Wells,  97  execiitad,  3g3  transported.  In  all,  33o  ejaecdted, 
855  traiuponed;  besides  tnaiij'  that  were  left  in  cattodj  for  want  of 
evidence.  It  may  be  observed,  that  the  prisoners  sentenced  to  trans- 
portatioD  appear  to  have  been  made  orei  to  some  gentlemen  of 
interest  at  court,  among  others  air  Christopher  Hnsgraie,  who  did 
not  blnsh  to  beg  the  grant  of  their  nnfortunate  countrymen,  to  he 
sold  as  slaves  in  the  colonies. 

The  apologists  of  James  II  have  adeavotired  to  lay  the  entire 
blame  of  these  craeltie*  on  Jefferies,  and  to  represent  the  king  as 
ignorant  of  them.  Roger  North  tells  a  story  of  his  brother's  inter- 
ference, which  is  plainly  contradicted  by  known  dates,  and  the  false- 
hood of  which  throws  just  suspicion  on  his  nnmerons  anecdotes.  See 
State  Trials,  xi.  3o3.  But  the  king  speaks  with  apparent  approbation 
of  what  he  calls  JefFeries's  campaign  in  writing  to  the  prince  of 
Orange  (Dalrymple,  16S)}  md  I  have  heard  that  there  are  extant 
additional  proofs  oF  his  perfect  acquaintance  with  the  details  of  those 
assizes;  nor  indeed  can  he  be  supposed  ignorant  of  them.  JeReriea 
himself,  before  his  death,  declared,  that  be  had  not  been  half  bloody 
enongh  for  him  by  whom  he  was  employed.  Burnet,  (>Si  (note  to 
Oxford  edition ,  vol.  iii).  The  king,  or  his  biographer  in  his  behalf, 
makes  a  very  awkward  apology  for  the  eiecation  of  major  Holmes, 
which  ii  shown  by  himself  to  have  been  a  groM  breach,  of  faith.  lifo 
of  James,  ii.  43. 

It  is  tmnecessary  to  dwell  on  what  may  be  found  in  every  history  ; 
the  trials  of  Urs.  Lisle,  Hr*.  Gannl,  and  alderman  Cornish;  the 
funner  before  Jefferies,  the  two  latter  before  Jones,  his  saccessor  aa 
chief  jtistic^  of  K.  B.,  a  judge  neatly  as  infamons  as  the  former, 
though  not  altogether  as  bmtal.  Both  Mrs.  Lisle  and  Cornish's  con- 
victions were  without  evidence ,  and  oonscipieutly  reversed  after  the 
revolntioD.  State  IVials ,  vol.  xi. 
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iacreased  ifae  number  of  those  who  looked  for  deliver- 
ance  to  the  prince  of  Orange,  either  in  the  course  of 
succession  or  by  some  special  interference.  He  had,  in 
fact,  a  stronger  motive  for  watching  the  councils  of  his 
father-in-law  than  has  generally  been  known.  The  king 
was,  at  his  accession ,  in  his  fifty-fifth  year ,  and  had  no 
male  children ;  nor  did  the  queen's  health  give  much 
encouragement  to  hope  for  them.  Every  dream  of  the 
nation's  voluntary  return  to  the  church  of  Rome  must 
have  vanished,  even  if  the  consent  of  a  parliament  could 
be  obtained,  which  was  nearly  vain  to  think  »i;  or  if 
open  force  atid  the  aid  of  France  should  enable  James 
to  subvert  the  established  religion  ,  what  had  the  catho- 
lics to  anticipate  from  his  death ,  but  that  fearful  re-ac- 
tion which  had  ensued  upon  the  accession  of  Elizabeth  ? 
This  had  already  so  much  disheartened  the  moderate 
part  of  their  body,  that  they  were  most  anxious  not  to 
urge  forward  a  change  for  which  the  kingdom  was  not 
ripe ,  and  which  was  so  little  likely  to  endure  ,  and  used 
their  inQuence  to  promote  a  reconciliation  between  the 
king  and  prince  of  Orange ,  contenting  themselves  with 
that  free  exercise  of  their  worship  which  was  permitted 
in  Holland ' .  But  the  ambitious  priesthood  ^ho  sur- 
rounded the  throne  had  holder  projects.  A  scheme  was 

'  Several  proofs  of  thb  appetr  in  die  correspondence  of  Baiilkm. 
Fox,  i35.  Uitnre ,  ii.  ii.  The  oimcio,  U.  d'AdJs,  wm  ■  modente 
mtn,  and  united  with  the  moderate  catholic  peers,  Bellasia,  Amndel, 
tad  Powia.  Id.  117.  Thii  party  urged  the  king  to  k«ep  ou  good  tenu 
with  tbe  prince  of  Orange,  and  to  give  way  about  the  test.  Id.  184- 
»55.  They  were  disgnsled  at  father  Petre's  introdnclion  into  the  privy- 
council;  3aS.  353.  But  it  hat  ever  heen  the  nuBfortune  of  diat  respect- 
able body  to  Buffer  unjustly  for  the  follies  of  a  few.  BariUon  admits, 
very  eatly  iu  James's  reign,  that  many  of  them  disliked  the  ariHtzoiy 
proceedings  of  the  coorti  ils  pretendent  tare  boos  Angloii,  c'est-i'Jire 
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f(u-mied  «arly  in  the  king's  reign ,  to  exdude  Ae  princess 
of  Orange  from  the  succession  in  favoar  of  her  uster 
Anne,  in  the  erent  of  the  latter's  conversion  to  the 
Kombh  faith.  The  French  ministers  at  our  court,  Ba- 
riUon  and  Bonrepos ,  gave  ear  to  this  hardy  intrigue.  They 
flattered  themselyes  that  both  Anne  and  her  husbamt 
were  favonrably  disposed.  But  in  this  they  were  wholly 
mistaken.  No  one  could  be  m(H-e  unctrnqiierably  fixed  in 
her  religion  than  that  princess.  Tlie  king  himself,  wh^i 
the  Dutch  ambassador,  Van  Citers ,  laid  before  him  a 
document ,  probably  drawn  up  by  some  catholics  of  hia 
court,  in  which  these  audacious  speculations  were  d&^ 
veloped ,  declared  his  indignation  at  so  criminal  a  project. 
It  was  not  even  in  bis  power,  he  let  the  prince  afterwards 
know  by  a  message,  or  in  that  of  parliament,  accordii^ 
to  the  principles  which  had  been  maintained  in  his  ovra 
behalf,  to  change  ^e  fiindam«ital  order  of  succession 
to  the  crown'.  Nodiing  indeed  can  more  forcibly  paint 
the  desperation  of  the  popiA  faction  than  their  enter- 
tainment of  so  pre^)osterous  a  Scbenie.  But  it  naturally 

ne  paa  desirer  qne  1e  roi  d'Anglctetre  Ate  i  la  nation  kb  priTiUgM  «t 
set  libert^a.  Mainre,  i.  ^04. 

Williain  openly  dedared.his  niUingncM  to  concur  m  taking  off  die 
penal  laws,  provided  tketeit  might  remain.  Bnmet,  694.  Dalrympli, 
18^.  Mainre,  ii,  916.  iKo.  346.  Jhdm  replied ,  that  he  ouut  have  all 
or  nolhing.  Id.  353. 

'  I  do  not  know  that  this  intrigue  ha*  been  btonght  to  light  before 
the  recent  vBluable  publication  of  M.  Maiure,  certainly  qot  with  anch 
fan  eridence.  See  i.  417.11.  ia«.  160.  16S.  167.181.  18B.  igi.  B.rlUon 
says  to  his  maater  io  one  place  :  —  C'esi  une  niati^e  fort  deUcate  a 
miter.  Je  saia  pourlant  qa'on  en  pirU  an  roi  d'Angleterre ,  et 
qo'sTec  le  temps  «n  ne  ditetpin  pai  de  tronver  des  moyena  poor 
bire  passer  la  oouroime  snr  la  t^te  d'nn  heritieT  catboliqne.  II  fast 
pour  cela  -renir  i  boat  de  be*iM*n^  de  choM*  qui  nf  «obI  encore  que 
CDiBineac^et. 
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increased  the  solicitude  of  William  about  the  intrigues 
oFthe  English  cahlnet.  It  does  not  appear  that  any  direct 
overtures  were  made  lo  the  prince  of  Orange,  except  by 
a  Tery  few  male  con  tents ,  till  the  embassy  of  Dykvelt 
from  the  States,  in  the  spring  of  1687.  It  was  William's 
object  to  ascertain,  through  that  minister,  the  real  state 
of  parties  in  England.  Such  assurances  as  he  carried  back 
to  Holland  gave  encouragement  to  an  enterprise  that 
would  have  been  equaHy  injudicious  and  unwarrantable 
without  them  ' .  Danby,  Halifax ,  Piotliugham ,  and  others 
of  the  tory,  as  well  as  whig  factions ,  entered  into  a  secret 
correspondence  with  the  prince  of  Orange ;  some  from  a 
real  attachment  to  the  constitutional  limitations  of  mo- 
narchy; some  from  a  conviction  that,  without  open 
apostasy  from  the  protestant  faith ,  they  could  never  ob- 
tain from  James  the  prizes  of  their  ambition.  This  must 
have  been  the  predominant  motive  with  lord  Churchill, 
who  never  gave  any  proof  of  solicitude  about  civil  li- 
berty ;  and  his  influence  taught  the  princess  Anne  to 
distinguish  her  interests  from  those  of  her  father.  It  was 
about  this  time  also  that  even  Sunderland  entered  upon 
a  mysterious  communication  with  the  prince  of  Orange ; 
hut  whether  he  afterwards  served  his  present  master  only 
to  betray  him ,  as  has  been  generally  believed ,  or  sought 
rather  to  propitiate ,  by  clandestine  professions ,  one  who 
might  in  the  course  of  events  become  such ,  is  not  per- 
haps what  the  evidence  already  known  to  the  world  will 
enable  us  to  determine  *.  The  apologists  of  James  have 

'  Bnmet,  Dalrymple,  Haznre. 

*  The  correipondeaee  began  hj  an  afTectedl;  obtcnre  lener  of  lai^ 
Sunderland  to  the  prince  of  Orange,  dated  March  7,  1687.  Dalrymple, 
187.  The  meaning  liowever  cannot  be  mianndentood.  Sonderland 
hiouelf  lent  a   short  letter  of  compliment  by  [>jkTclt,   Mtj  18, 
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often  represented  Sunderland's  treachery  as  extendyig 
back  to  the  commencement  of  this  reign ,  as  if  he  had 
entered  upon  the  lung's  service  with  no  other  aim  than 
to  put  him  on  measures  that  would  naturally  lead  to  his 
niin.  But  the  simpler  hypothesis  is  probably  nearer  the 
truth  :  a  corrupt  and  artful  statesman  could  have  no  bet- 
ter prospect  for  his  own  advantage  than  the  power  and 
popularity  of  a  government  which  he  administered ;  it 
was  a  conviction  of  the  king's  incorrigible  and  infatuated 
adherence  to  designs  which  the  rising  spirit  of  the  nation 
rendered  utterly  infeasible ;  an  appreheosiou  that ,  when- 
ever a  free  parliament  should  be  called,  he  might  expe- 
rience the  fate  of  Strafford  as  an  expiation  for  the  sins  of 
the  crown ,  that  determined  him  to  secure  as  far  as  pos- 
sible his  own  indemnity  upon  a  revolution  which  he 
could  not  have  withstood. ' 

The  dismissal  of  Rochester  was  followed  up  at  no  great 
distance  by  the  famous  declaration  for  liberty  of  con- 
science ,  suspending  the  execution  of  all  penal  laws  con- 
cerning religion ,  and  freely  pardoning  all  offences 
against  them ,  in  as  full  a  manner  as  if  each  individual 

referring  lo  whil  that  enTOj  had  to  commumcate.  Cborchill,  Notting- 
ham ,  Rochester,  Devunahire,  ind  olherg,  wrote  elso  by  Dykvelt. 
Halifax  was  in  correspoodence  at  the  end  of  1686. 

'  Sunderlaod  does  not  appear,  by  (he  extracts  froni  Banlton'i 
letters,  published  by  M.  Mazure,  to  have  been  the  advlier  of  the 
king's  most  injudicious  measares.  He  was  united  with  the  qneen,  who 
had  more  moderation  than  her  husband.  It  is  said  by  Barillon,  that 
both  he  and  Petre  were  against  the  prosecution  of  the  bilhops,  ii.  HB. 
The  king  himself  ascribe*  this  step  to  Jefferies,  and  seems  lo  glance 
also  at  Sunderland  as  its  adviser.  Life  of  James,  ii.  1S6.  He  speaks 
more  explicitly  as  to  Jefferies  in  Macphetson's  ExtracK,  j5i.  Yet 
lord  Clarendon's  Diary,  ii.  49,  tends  to  acquit  JeHeries.  Probably  tl(e 
king  had  Dohodj  to  blame  hot  himself.  One  cause  of  Sunderland's 
continuance  in  the  apparent  aupport  of  a  policy  which  be  knew  to  ne 
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had  been  named.  He  declared  also  his  will  and  pleasure 
that  the  oaths  of  supremacy  and  allegiance ,  and  the 
several  tests  enj  oined  by  statutes  of  the  late  reign ,  should 
no  longer  be  required  of  any  one  before  his  admission  to 
ofGces  of  trust.  The  motive  of  this  declaration  was  not  so 
much  to  relieve  the  Roman  catholics  from  penal  aod  in- 
capacitating statutes ,  which ,  since  the  king's  accession 
and  the  judgment  of  the  court  of  king's  bench  in  favour 
of  Hales ,  were  virtually  at  an  end ,  as  by  extending  to  the 
protestant  dissenters  the  same  full  measure  of  toleration , 
to  enlist  under  the  standard  of  arbiti^ry  power  those  who 
had  been  its  most  intrepid  and  steadiest  adversaries.  It 
Was  after  the  prorogation  of  parliament  that  he  had  begun 
to  caress  that  party ,  who  in  the  first  months  of  his  reign 
had  endured  a  continuance  of  their  persecution  '.  But  the 
clergy  in  general  detested  the  non-conformists  still  more 
than  the  papists ,  and  had  always  abhorred  the  idea  of 
even  a  parliamentary  toleration.  The  present  declaration 
went  much  farther  than  the  recognized  prerogative  of 
dispensing  with  prohibitory  statutes.  Instead  of  removing 
the  disability  from  individuds  by  letters  patent,  it  swept 

destTDctive  was  hii  poTCrty.  He  iras  id  the  pay  of  France,  aod  even 
impoTtaaate  .for  its  money.  Haznre,  371.  Dalrymple,  170  et  poet. 
Lonia  only  gave  Urn  half  What  he  tlenuoded.  Without  the  blindest 
gobmiisioD  of  the  king,  he  was  everj  inanient  falling;  and  ihi*  drore 
hi™  into  a  step  a)  injadicious  as  it  was  no  principled,  his  pretended 
change  of  religion,  which  was  not  pabltcty  made  till  June  >68S,thoagh 
he  bad  been  privately  reconciled,  it  is  said  (Mazure,  ii.  4^3),  more 
than  a  year  before  by  father  Petre. 

'  "  This  defection  of  those  his  majesty  had  hitherto  pat  (he  greatest 
confidence  in  [Clarendon  and  Rochester],  and  the  anllen  disposition 
of  the  church  of  England  parly  in  general,  made  him  think  it  De- 
cenary to  reconcile  another;  and  yet  he  hoped  to  do  it  in  such  a 
manner  as  not  to  disgust  quite  the   churchman   neither.  "  Life  of 
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away  at  once ,  in  effect ,  the  solemn  ordinances  of  the  le- 
gislature. There  was  indeed  a  reference  to  the  future 
concurrence  of  the  two  houses,  whenever  he  shouhl 
think  it  convenient  for  them  to  meet ;  but  so  expressed , 
as  rather  to  insult,  than  pay  respect  to  their  authority '. 
And  no  one  could  help  considering  the  declaration  of  a 
similar  nature  just  published  in  Scotland  as  the  best  com- 
mentary on  the  present.  In  that  he  suspended  all  laws 
against  the  Roman  catholics  and  moderate  presbyterians , 
"  by  his  sovereign  authority,  prerogative  royal,  and  ab- 
solute power,  which  all  his  subjects  were  to  obey  without 
reserve ;  "  and  in  its  whole  tenor  spoke ,  in  as  unequivocal 
language  as  his  grandfather  was  accustomed  to  use,  his 
contempt  of  all  pretended  limitations  on  his  wiU*.  Though 
the  constitution  of  Scotland  was  not  so  well  balanced  as 
our  own,  it  was  notorious  that  the  crown  did  not  legally 
possess  so  absolute  a  power  in  that  kingdom ,  and  men 
might  conclude  that,  when  he  should  think  it  less  ne- 
cessary to  ob^rve  some  measures  with  his  English  sub- 
jects ,  he  would  address  them  in  the  same  strain. 

Those  ,  indeed ,  who  knew  by  what  course  his  favour 
was  to  be  sought ,  did  not  hesitate  to  go  before ,  and  light 
him ,  as  it  were ,  to  the  altar  on  which  their  country's 
liberty  was  to  be  the  victim.  Many  of  the  addresses  which 
Gil  the  columns  of  the  London  Gazette  in  168^ ,  on  oc- 
casion of  the  declaration  of  indulgence ,  flatter  the  king 
with  assertions  of  his  dispensing  power.  The  benchers 
and  barristers  of  the  Middle  Temple,  under  the  direction 
of  the  prostitute  Shower,  were  again  foremost  in  the  race 
of  infamy.  They  thank  him  "  for  asserting  his  own  royal 
prerc^tives ,  the  very  Ufe  of  the  law ,  and  of  their  pro- 

■  London  GRz«tle,  Harch  iS,  1687.  Ralph,  gifS. 
Ralph ,  943.  HaiDre ,  ii.  107. 
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fession ,  which  preit^tires ,  as  they  were  ^ren  by  God 
himself,  so  DO  power  upon  earth  could  diminish  them, 
but  they  must  always  remain  entire  and  inseparable  from 
his  royal  person ;  which  prerogatives  as  the  addressers 
had  studied  to  know,  so  they  were  resolved  to  defend , 
by  asserting  with  their  lives  and  fortunes  that  divine 
maxim ,  a  Deo  rex,  a  rege  lex.  "  ' 

These  addresses ,  which ,  to  the  number  of  some  hun- 
dreds ,  were  sent  up  from  every  description  of  persons , 
the  clergy ,  the  non-«oaformists  of  all  denominations ,  the 
grand  juries .  the  j  ustices  of  the  peace ,  the  corporations , 
the  inhahilanis  of  towns,  in  consequence  of  the  declara- 
tion j  afford  a  singular  contrast  to  what  we  know  of  the 
prevailiog  dispositions  of  the  people  in  that  year ,  and  of 
their  general  abandonment  of  the  king's  cause  before  the 
end  of  the  nest.  Those  from  the  clergy ,  indeed ,  disclose 
their, ill-hnmour  at  the  unconstitutional  indulgence,  li- 
miting their  thanks  to  some  promises  of  favour  the  king 
had  used  towards  the  established  church^  But  as  to  the 
rest ,  we  should  have  cause  to  blush  for  the  servile  hy- 
pocrisy of  our  ancestors ,  if  there  were  not  good  reason  to 
believe  that  these  addresses  were  sometimes  the  work  of 
a  small  minority  in  the  name  of  the  rest,  and  that  the 
grand  juries  and  the  magistracy  in  general  had  been  so 
garbled  for  the  king's  purposes  in  this  year,  that  they 
formed  a  very  inadequate  representation  of  that  great 
class  from  which  they  ought  to  he  taken '.  It  was ,  how- 

'  London  Gazette,  Jane  9,  1687.  Shower  had  bean  fcniglitcd  ■  little 
before,  on  presenting,  is  recorder  of  L-ondnn,  an  address  from  llie 
grand  jury  of  Middlesex,  thanking  the  king  for  his  dedaration.  Id. 
Ha;  11.  ' 

■  London  Gaxetles  of  16S7  and  1GS8  passim.  Ralph ,  946,  36S. 
These  addretses  grew  more  ardent  after  the  queen's  jvegoaDc;  became 
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cTcr,  very  natul^l  that  ihey  should  deceive  the  court. 
The  catholics  were  eager  for  that  security  which  nothing 
but  an  act  of  the  legislature  could  afford;  and  James, 
Tvho ,  as  well  as  his  minister ,  had  a  stroog  aversion  to  the 
measure ,  seems  ahout  the  latter  end  of  the  summer  of 
1687  to  have  made  a  sudden  change  in  his  scheme  of  go- 
vernment, and  resolved  once  more  to  try  the  disposition 
of  a  parliament.  For  this  purpose ,  having  dissolved  that 
from  which  he  could  espect  nothing  hostile  to  the  church, 
he  set  himself  to  manage  the  election  of  another  in  such 
a.  manner,  as  to  ensure  his  main  object,  the  security  of 
die  Romish  religion.  ' 

"  His  first  care,  "  says  his  biographer  Innes,  '^  was 
to  purge  the  corporations  from  that  leaven  which  was 

knoiTD.  They  vrete  renened  of  connte  aFter  the  birth  of  the  prince  of 
Wales.  Bnt  scarce  anj  appear  after  the  eipected  itiTasion  nai  ao- 
noaaced.  The  tories  (to  whom  add  the  dissenters)  aeem  to  haiq 
tbrown  off  the  mask  at  once,  and  deserted  the  king  irhom  they  had 
ao  grossly  flattered  as  iostantaneoualj  as  parasites  on  the  stage  desert 
their  patron  on  the  first  tidings  of  his  min. 

The  dissenters  have  heen  a  little  ashamed  of  their  Compliance  with  . 
the  declaration,  and  of  their  silence  in  the  popish  controversy  during 
Ihis  reign.  Neal,  755,  76S  :  and  see  Bio^r.  Brit.  art.  ^Isop.  The  best 
excuses  are  that  they  had  been  so  harassed,  it  was  not  in  human 
nature  to  refiise  a  mitigation  of  suffering  on  almost  any  terms;  that 
ihey  were  by  no  means  unanimous  in  their  traository  support  of  the 
osurl;  and  that  they  gladly  embraced  t)ie  first  offers  uf  an  equal  In- 
dulgence held  out  to  them  by  the  church. 

'  "  The  king  now  finding  that  nothing  which  had  the  least  appear- 
ance of  novetly,  though  never  so  well  warranted  by  the  prerogative, 
would  go  down  with  the  people,  unless  it  had  the  parliamentary 
stamp  on  it,  resolved  to  try  if  he  could  get  the  penal  laws  and  test 
taken  otf  by  that  authority.  "  Life  of  James,  ii.  iltj.  But  it  leems  by 
M.  Uaziire's  authorities,  that  neither  the  king  nor  lord  Sunderland 
wished  to  convoke  a  parliament ,  which  was  pressed  forward  by  the 
eager  cathoUcs.  ii.  399. 
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in  danger  of  corrupting  the  whole  kingdom ;  so  be  ap^ 
pointed  cerUin  regulators  to  inspect  the  conduct  of  se- 
veral borough  towns ,  to  correct  abuses  where  it  was  prac- 
ticable ,  and  where  not ,  by  forfeiting  their  charters ,  to 
turn  out  such  rotten  members  as  infected  the  rest.  But  in 
this ,  as  in  most  other  cases ,  the  king  had  the  fortune  to 
eboose  persona  not  too  well  qualified  for  such  an  employ- 
ment ,  and  extremely  disagreeable  to  the  people;  it  was  a 
sort  of  motley  council  made  up  of  catholics  and  presby- 
teriaus,  a  composition  which  was  sure  never  to  hold  long 
together,  or  that  oould  probably  unite  in  any  method 
suitable  to  both  their  interests;  it  served,  therefore,  only 
to  increase  the  public  odium  by  their  too  arbitrary  ways 
of  turning  out  and  putting  in  ;  and  yet  those  who  were 
thus  intruded,  as  it  were,  by  force,  being  of  the  presby- 
tenan  party,  were  by  this  time  become  as  little  incli- 
nable to  favour  the  king's  intentions  as  the  excluded 
members. "  ' 

This  endeavour  to  violate  the  legal  rights  of  electors, 
as  well  as  to  take  away  other  vested  franchises ,  by  new- 
modelling  corporations  through  commissions  granted  to 
regulators,  was  the  most  capital  delinquency  of  the  king's 
government ,  because  it  tended  to  preclude  any  repara- 
tion for  the  rest ,  and  directly  attacked  the  fundamental 
constitution  of  the  atate*.  But,  like  all  his  other  mea- 
sures ,  it  displayed  not  more  ill-will  to  the  liberties  of 
the  nation,  than  inability  to  overthrow  them.  The  ca- 
tholics were  so  small  a  body ,  and  so  weak ,  especially 

'  Life  of  Jamei ,  p.  139. 

■  Ralph,  gRS ,  gSa.  The  obJKt  wm  to  let  in  tlie  diiBcnter*.  This  vh 
rTideotly  a  deipeiate  gams  :  Jamei  had  ever  mortally  baled  ibc  aec- 
taries  as  eDcmiat  to  manarchy,  and  tlwj  were  in«caBcilc>bly  advene 
to  all  his  achemei. 
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in  corporate  towns,  that  the  whole  effect  produced  by  ibe 
regulators  was  to  place  municipal  power  an<i  trust  in  the 
faaods  of  the  non-conformists,  those  precarious  and  an- 
feithful  qllies  of  the  court ,  whose  resentment  of  past 
oppression  ,  hereditary  attachment  to  popular  principles 
of  gOTernment,  and  inveterate  abhorrence  of  popery, 
were  not  to  be  effaced  by  an  unnatural  coalition.  Hence 
though  they  availed  themselves ,  and  surely  without  re- 
proach ,  of  the  toleration  held  out  to  them ,  and  even 
took  the  benefit  of  the  scheme  of  regulation ,  so  as  to 
fill  the  corporation  of  London,  and  many  others,  Ihey 
were ,  as  is  confessed  above,  too  much  of  Englishmen  and 
protestants  for  the  purposes  of  the  court.  The  wiser  part 
of  the  churchmen  made  secret  overtures  to  their  party , 
and  by  assurances  of  a  toleration  ,  if  not  also  of  a  com- 
prehension within  the  Anglican  pale ,  won  them  over  to 
a  hearty  concurrence  in  the  great  prefect  that  was  on 
foot'.  The  king  found  it  necessary  to  descend  so  much 
from  the  banghty  attitude  he  had  taken  at  the  outset  of 
his  reign ,  as  personally  to  solicit  men  of  rank  and  local 
influence  for  their  votes  on  the  two  great  measures  of  re- 
pealing the  test  and  penal  laws.  The  cpuntry  gentlemen , 
in  their  different  counties ,  were  tried  with  circular  ques- 
tions, whether  they  would  comply  with  the  king  in  their 
elections,  or,  if  themselves  chosen,  tn  parliament.  Those 
who  refused  such  a  promise  were  erase4  from  the  lists  of 
justices  and  deputy-li^utenants '.  Yet  his  biograph.er  ad- 

'  Bnmet.  Life  of  Jmnes,  t6y.  Lord  Halifax,  as  it  nippoied,  pub- 
liihed  a  letter  of  advice  to  the  diHepIerf ,  wuniag  diem  againal  a 
coalition  with  the  court,  and  promisiug  all  indulgence  froni  the 
choTcii.  Balpb,  gSo.  Samara'  Tracts,  viii.  So.  D'Oylj't  Life  «f  San- 

*  Bslph,  967.  Lontdale,  p,  i5.  "  It  u  to  be  observed,  "  says  ihe 
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■nits,  that  he  received  little  encouragement  to  proceed  in, 
the  experim«it  of  a  parliament ' ;  aod  it  is  said  by  th& 
French  ambassador,  that  evasive  answers  were  returned 
to  these  questions ,  wilb  such  unifornuty  of  expression  , 
as  indicated  an  alarming  degree  of  concert.  ■ 

It  is  unnecessary  to  dwell  on  circumstances  so  well 
known  as  the  expulsion  of  the  fellows  of  Magdalen  Col- 
lege ^.  It  was  less  extensively  mischievous  than  the  new- 
modelling  of  corporations ,  but  perhaps  a  more  glaring 
act  of  despotism.  For  though  the  crown  bad  been  ac- 
customed from  the  time  of  the  reformation  to  send  very 
peremptory  commands  to  ecclesiastical  foundations,  and 
even  to  dispense  with  their  statutes  at  discretion ,  with 
so  little  resistance ,  that  few  seemed  to  doubt  of  its  pre- 
rogative ;  though  Elizabeth  would  probably  have  treated 
the  fellows  of  any  college  much  in  the  same  ma'nner  as 
James  H ,  if  they  bad  proceeded  to  an  election  in  de- 
fiance of  her  recommendation  ;  yet  the  right  was  not  the 
less  clearly  theirs,  and  the  struggles  of  a  century  would 
have  been  thrown  away ,  if  James  11  was  to  govern  as  the 
Tudors ,  or  even  as  his  lather  and  grandfather  had  done 
before  bim.  And  (hough  Parker,  bishop  of  Oxford,  the 

■Dtbor  of  this  memoir,  "  tbat  most  part  of  llie  ofSccs  !d  the  nalion , 
M  juMice*  of  the  peace,  depalj-lieutenanti ,  mayors,  aldermen,  and 
fireenieD  <if  towns,  are  filled  with  Romjin  calhnlics  and  diMcatera ,  after 
havlag  niffwed  ai  many  regulations  as  were  necessary  for  that  pur's 
pole.  Aiid  thus  stands  the  state  of  this  nalion  in  this  month  of  Sep- 
tember, 1B88.  "  P.  34.  Notice  is  given  in  the  London  Gazette  for 
December  :  1 ,  1687 ,  thai  the  lists  of  justices  and  depaty-lientmanti 
would  be  revised. 

*  Lib)  of  James,  i83. 

*  Hamre,  ii.  3oi. 

'  The  reader  will  find  almost  every  thing  relative  to  (he  Mibject  ia- 
diat  incomparable  repertory ,  the  State  Trial* ,  xii-  i  i  alM  loaie  note* 
in, the  Oxford  edition  of  Bornet, 
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first  presideut  whom  the  ecclesiastical  commissionprs  ob- 
truded on  the  college,  were  still  nominally  a  protestant ', 
his  successor  Gifford  was  an  avowed  member  of  the 
icburch  of  Rome.  The  college  was  filled  with  persons  of 
the  same  persuasion;  mass  was  said  in  the  chapel,  and 
ths  established  religion  was  excluded  with  a  degree  of 
open  force  which  entirely  took  away  all  security  for  its 
preservation  in  any  other  place.  This  latter  act,  ■espe- 
cially, of  the  A^dalen  drama, in  a  still  greater  degree 
than  the  nomination  of  Massey  to  the  deanery  of  Christ 
Church ,  seems  a  decisive  proof  that  the  king's  repeated 
promises  of  ceotenling  himself  with  a  toleration  of  bis 
own  religion  would  have  yielded  to  his  insuperable  bi- 
gotry and  the  zeal  of  his  confessor.  We  may  perhaps  add 
to  these  encroachments  upon  the  act  of  Uniformity  the 
design  imputed  to  him  of  conferring  tbe  archbishopric 
of  York  on  father  Petre ;  yet  there  would  have  been  dif- 
ficulties ihat  seem  insurmountable  In  the  way  of  -this , 
since  the  validity  of  Anglican  orders  not  being  acknow- 
ledged by  the  church  of  Rome ,  Petre  would  not  have 
sought  consecration  at  the  hands  of  Sancrofi ,  nor,  had 
he  done  so ,  would  the  latter  have  conferred  it  on  him , 
even  if  the  chapter  of  York  had  gone  through  the  indis- 
pensable form  of  an  election.' 

The  infatuated  monarch  was  irritated  hy  tha[t  which 

'  Parser's  Beaaoiu  for  Abrogadog  the  Tut  are  nrilten  in  such  a 
tone,  as  to  make  bin  readiness  to  abuidon  the  proleetant  lide  very 
niaDifest,eTeD  if  tbe  common  anecdotes  orhim  ahoiild  be  exaggerated. 

'  It  aeenlg,  however,  cnafirmed  by  Mdiure,  ii.  Sgo,  with  the 
addition,  ihat  Petre,  like  a  necond  Wolsey,  aspired  aico  to  be  chan- 
cellor. The  pope,  honever,  would  not  make  him  a  bishop,  against 
the  rules  oF  the  order  of  jesuita  to  which  he  belonged.  Id,  i4i,  James  - 
then  tried,  through  lord  Castlemain,  to  gel  him  a  cardinnl's  hat,  bill 
will,  as  little  success. 
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he  should  have  taken  as  a  terrible  warning ,  this  reftiat- 
ance  to  his  will  from  the  university  of  Osford.  That 
sanctuary  of  pure  unspotted  loyalty ,  as  some  would  say , 
that  sink  of  all  that  was  most  abject  in  serrility,  as  less 
courtly  tongues  might  murmur,  the  university  of  Oxford, 
which  had  but  four  short  years  back ,  by  a  solemn  decree 
in  convocatiou,  poured  forth  anathemas  on  all  who  bad 
doubted  the  divine  right  of  monarchy,  or  asserted  the 
privilegtsofsiibjerts  against  their  sovereigns,  which  haid 
boasted  in  its  Addresses  of  an  obedience  without  any 
restrictions  or  limitations ,  which  but  recently  had  seen  a 
known  booVert  to  popery  uid  a  person  disqualified  itt 
other  wa^  installed  by  the  chaptier  withont  any  remon- 
strance ib  \hb  diean'ery  of  Christ  Church ,  was  now  the 
scene  c^  a  firni  though  temperate  opposition  to  the  king's 
positive  command ,  and  soon  after  the  willing  instrument 
of  his  riun.  Id  Vain  the  pamphleteers,  on  the  side  of  the 
court ,  upbraided  tbfe  clergy  with  their  apostasy  from  thd 
principles  they  had  to  much  vaunted.  The  imputation  it 
was  hard  lo  repel ;  but  if  they  could  not  retr&ct  their 
course  without  shame  ,  tbey  could  not  continue  in  it  ' 
without  destruction  ' .  They  wer«  driven  to  extremity  by 

'  "  AlioTe  Iweotj  yean  tr^elher,  "  says  Sir  Roger  L'Estrange^ 
perhaps  himself  a  dijguiiied  catholic,  in  hi«  reply  to  the  reason*  o( 
tbe  clergy  of  the  diocese  of  Oxford  against  petitiomng  (Somers' 
TMcIs,  liii.  US),  "  irithoat  any  regard  to  the  nubility,  geutiy,  aad 
commonalty,  oar  clergy  have  been  pubUtfaiug  to  the  world,  that  the 
king  can  do  greater  thingi  than  are  dune  in  bis  declarationj  hut  now 
the  (ceneis  altered,  and  they  Ore  become  tnore  concerned  to  maintain 
their  reputatioo  even  with  the  commonal^  than  with  the  king.  "  See 
also  in  the  same  volnme,  p.  19,  "  A  remonstrance  from  the  cbardi 
of  England  to  both  home*  of  parliament,  "  )685;  and  p.  14S,  "  A 
new  lest  of  the  chtircli  of  England's  loyally;  "  both,  especially  tbe 
latter,  bitterly  reproaching  her  menbeta  for  their  apostasy  Irom 
tbrmer  profeggions. 
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the  order  of  M&y  4  •,  1688  ,  to  read  the  declaration  of  in- 
dulgence in  their  churches '.  This ,  as  is  "well  known ,  met 
with  great  resistance ,  and  by  inducing  the  primate  and 
six  pther  bishops  to  present  a  petition  to  the  king  against 
it,  brought  on  that  famous  peisecutiou ,  which,  more 
perhaps  than  all  his  former  actions,  cost  bim  the  alle- 
giance of  the  Anglican  church.  The  proceedings  upon 
the  trial  of  Uiose  prelates  are  so  familiar  as  to  require  no 
particular  notice'.  What  is  most  worthy  of  remark  is, 
that  the  very  party  who  bad  most  extolled  the  royal  pre- 
rogative, and  often  in  such  terms  as  if  all  limitations  ofH 
were  only  to  subsist  at  pleasure ,  [)ecame  now  the  instru- 
ments {^'bringing  it  down  withm  the  compass  and  control 
of  the  law.  If  the  king  had  a  right  to  suspend  the  eiecu~ 
tion  of  statutes  by  proclamation ,  the  'bishop's  petition 
might  not  indeed  be  libeUons ,  but  their  disobedience 
and  that  of  the  clergy  could  not  be  warranted  ,  and  the 
principal  argument  both  of  the  bar  and  the  bench  rested 
on  the  great  question  of  that  prerogative. 

The  king ,  meantime ,  was  blindly  hurrying  on  at  the 
mstigation  of  bis  own  pride  and  bigotry,  and  of  some 
ignorant  priests ,  confident  in  the  fancied  obedience  of 
the  church ,  and  in  the  hollow  support  of  tl>e  dissenters , 
after  all  bis  wiser  rounsellors ,  the  catholic  peers ,  the 
nuncio ,  perhaps  the  queen  herself ,  had  grown  sensible 
of  Uie  danger,  and  solicitous  for  temporizing  measures. 
He  had  good  reason  to  perceive  that  neither  the  fleet  nor 
the  army  could  be  relied  upon  ;  to  cashier  the  most  ri- 
gidly protestant  officers,  to  draft  Irish  troops  into  the 
regiments ,  to  place  all  impoi4ant  commands  in  the  bands 
of  catholics ,  were  difficult  and  even  desperate  measures , 

'  Ralpb,y82. 

'  See  State  Triabi.xn,  i83.  O'Oyly's  Lifeof  Suncroft,  i.  aSo. 
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which  rendered  his  designs  niore  notorious,  wilhout 
rendering  them  more  feasihle.  It  is  among  the  most  asto- 
hishing  parts  of  this  unhappy  sovereign's  impolicy,  that 
h*  sometimes  neglected ,  even  offended ,  never  steadily 
and  sufficiently  courted ,  the  sole  ally  that  could  by  pos- 
sibility have  co-operated  in  his  scheme  of  gotemment. 
In  his  brother's  reign ,  James  had  been  the  most  obse- 
quious and  unhesitating  servant  of  the  French  king.  Be- 
fore hb  own  accession ;  bis  first  step  was  to  implore , 
through  BarilloD ,  a  continuance  of  that  support  and 
protection ,  without  which  he  could  undertake  nothing 
which  be  had  designed  in  favour  of  the  catholics.  He 
received  a  present  of  5oo,oool.  with  tears  of  gratitude , 
and  telling  the  ambassador  he  had  not  disclosed  his  real 
designs  to  bis  ministers ,  pressed  for  a  strict  alliance  with 
Louis,  as  the  means  <^  accomplbhing  them  '.  Yet  with  a 
strange  inconsistency,  he  drew  off  gradnally  from  these 
professions ,  and  not  only  kept  on  rather  cool  terms  with 
France  during  part  of  bis  reign ,  but  sometimes  played  a 
double  game  by  treating  of  a  league  with  Spain. 

The  secret  of  this  uncertain  policy ,  which  has  not  been 
well  known  till  very  lately ,  is  to  be  found  in  the  king'& 
character.  James  had  a  high  sense  of  the  dignity  pertaining 
to  a  king  of  England ,  and  much  of  the  national  pride  ,  as 
well  as  that  of  hb  rank.  He  felt  the  degradation  of  impor- 
tuning an  equal  sovereign  for  money,  whidi  Louis  gave 
less  frequently  and  in  smaller  measure  than  it  was  de- 
manded. It  b  natural  for  a  proud  man  not  to  love  those 
before  whom  he  has  abased  himself.  James ,  of  frugal 
habits,  and  master  of  a  great  revenue,  soon  became 
more  indifferent  to  a  French  pension.  Nor  was  he  insen- 

■  t-ra,  App.  i9i  Dalnmple,  107;  Hanrc,  i.  396.  433. 


n,<jr.=^-,  by  Google 


CK&P.  XIV.  —  lAHES  ir.  S99 

sible  to  the  reproach  of  Europe  ,  that  be  was  grown  tbc 
vassal  of  France  and  had  tambhed  the  Instre  of  the  Eng- 
lish crown  '.  Had  he  been  himself  protestant ,  or  his 
subjects  catholic ,  he  would  probably  have  given  the  rans 
to  that  j  ealousy  of  his  ambitious  nei^^iboar ,  whidi,  eren 
in  his  peculiar  circtunstances ,  restrained  him  from  die 
most  eipedieot  course  :  I  mean  expedient ,  oa  the  hypo- 
thesis that  to  overthrow  ihe  civil  and  religious  institntkms 
of  his  people  was  to  be  ihe  main  object  of  his  re^.  For 
it  was  idle  to  attempt  this  without  the  steady  txt-opentiem 
of  France ;  and  those  sentiments,  of  dignity  and  inde- 
pendence which  at  first  sight  af^tear  to  do  him  honour, 
being  without  any  consistent  magnanimity  of  cfaaiaeter, 
served  only  to  accelerate  his  min  ,  and  confirm  the  per- 

'  SeTcral  proob  of  (his  occnr  in  ibe  coorae  of  M.  M ■sare**  wosk. 
When  the  Dntch  ambawpdor ,  Vao  Cttr* ,  jbowcd  bin  ■  pap",  pro- 
bably forged  to  exa^Mnle  him,  but  pgrportipg  to  be  wriUai  bj  iobm 
catholic*,  wherein  it  wu  iiid  ib>l  it  wodd  be  bettfr  far  ibe  p«o^ 
to  be  Tisul*  of  Pianc*  tban  iUtk*  of  die  deril ,  be  bant  out  into  nge. 
"  *  Jainai*!  non,  jamaii  je  ne  foai  tien  qni  me  paiae  metlic  au-ilea- 
■oas  dearoi*  de  Prance  ei  d'Equgnc.  Vim)!  tuoI  de  la  Fruee!  * 
s'^cria-t-il  arec  emporlement.  *  Honiienr !  n  le  pariemeol  aroit  Toofai , 
s'il  Tonloit  ennxv ,  j'aiiroi*  porti ,  je  portrrois  encore  la  oMiiurebie  k 
nn  degr£  de  connd^ration  qn'elle  n'a  junaii  en  loiia  ancan  de*  rot> 
mes  pr^leceueon,  el  Totre  Etat  j  lron*eroit  pcot^tre  m  projwei^ea- 
rit^. ' "  Vol.  ii.  i65.  Sonderiand  laid  to  Barillon,  "  Le  roi  d'An^- 
terre  se  reproche  de  ne  pa*  Mre  en  Enrope  tool  oe  qn'il  deroit  tec, 
et  aonvent  il  le  plai«t  qne  le  roi  votre  mailre  n'a  pai  poor  Ini  aaez  de 
consideration.  "  Id.  3i3.  On  the  other  hand,  Looii  wai  much  aor- 
tified  that  Jama  made  >o  few  applicalioiu  tar  bi»  aid.  Hi*  bope  ircMi 
to  haTe  been,  that  hj  meau*  of  French  troop*,  or  iroopc  at  lea*t  in 
his  f»j,  he  ihoold  get  a  footing  in  Eogland,  a»d  thia  waa  vhat  the 
other  was  too  pn>nd  and  jealoos  to  permit-  "  Conme  le  roi, "  be 
said,  in  1687,  **  ne  doate  pa*  de  mm  abetioa  et  do  de*ir  qne  j'at 
de  voir  la  religion  calholique  bien  etablie  en  Angleterre  ,  il  bat  croire 
(ju'il  se  trouve  asaez  de  forM  el  d'auliMite  poor  esecnter  *e*  deiaein*, 
puisqa'il  n'a  pa»  reconr*  a  moi.  "  P.  i58 ;  aim  174-  »a5.  3»o. 
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suasion  of  his  incapacity  ' .  Even  in  the  memorable  year 
1688 ,  though  the  veil  was  at  length  torn  from  his  eyes 
OD  the  vei^e  of  the  precipice ,  aod  he  sought  in  tremhling 
the  assistance  he  had  slighted  ,  his  sUly  pride  made  him 
half  unwilling  to  be  rescued ;  and  when  the  French  am- 
bassador at  the  Hague ,  by  a  bold  manoeuvre  of  diplo- 
macy ,  asserted  to  the  plates  that  an  alliaDce  already 
subsisted  between  his  master  aud  the  king  of  England  , 
the  latter  took  offence  at  the  unauthorized  declaration  , 
and  complained  privately,  that  Louis  treated  him  as  an 
iuferior  *■  It  is  probable  that  a  more  ingenuous  policy  in 

*  Jamei  iffeoted  tbe  ums  cereraomol  ai  the  king  of  Praaee ,  aixl 
received  the  latler's  BatbiBUdor  «ilting  aad  corered.  Lonii  only  said  , 
smiling,  "  Le  roi  man  fr^e  e«t  fier,  mais  il  aime  ataex  les  pistoles  de 
France.  "  Hazure,  i.  4s3.  Aroortentraordiiiiry  trait  of  Jamn's  pride 
is  neatioaed  bjr  Dasgcau ,  whom  I  quote  from  the  Qoarlerly  Revieir, 
xix.  470.  After  his  retii'ement  10  St.  Germain,  he  wtH-e  violet  in  ooart 
monroii)p,vibich,  by  etiquette,  waBconGned  to  thekinga  of  Frutc*. 
The  courtiers  were  a  tittle  astonished  to  see  toitn  gtmiaum,  thongb 
notataloM  where  to  wonhip.  Louis,  of  course,  had  too  much  magna- 
nirai^  to  express  resentment.  But  whatapictutc  ofUltleness  of  spirit 
does  thii  eihibit  in  a  wretched  pauper,  who  could  only  escape  bj 
the  most  contemptible  insiguificBuce  the  charge  of  most  nngratehd 
insolence  I 

'  Maziire,  iii.  So.  James  was  so  much  out  of  humour  at  D'Avaui's 
interfereoce,  that  he  asked  his  conGdents  "  if  the  l.iag  of  France 
thought  he  could  treat  him  like  the  cardinal  of  Fnrtteaburg ,'' a 
creature  of  Louis  XIV  whom  he  had  set  tip  for  the  dectorate  of 
Cologne.  Id.  %.  He  was  id  sburt  so  much  displeased  with  his  own 
■mlMissad^  at  the  Hague,  Skelton,  for  giving  into  this  declaration  of 
D'Avaux,  that  he  not  only  recalled,  but  sent  him  lo  the  Tower.  Burnet 
IM  dierefore  miilakm,  p.  7B8,  in  believing  that  there  was  •clually  an 
alliance,  though  it  was  very  natural  that  he  should  give  credit  to 
what  an  amlMssador  asserted  in  >  matter  of  such  importaiice .  In  fart, 
a  treaty  was  signed  between  James  and  Louis,  Sept.  i3,  by  which 
■&oae  French  ship*  were  lo  be  under  the  former's  orders.  Haiiu^, 
iii.  67. 
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the  court  of  Whitehall ,  by  determining  ihe  king  of 
France  to  declare  war  sooner  on  Holland  ,  would  have 
prerenled  the  expedition  of  the  prince  of  Orange. ' 

He  continued  to  receive  strong  assarances  of  attach- 
ment from  men  of  rank  in  England  ,  but  wanted  that 
direct  invitation  to  enter  the  Icingdom  wiUi  force  ,  which 
he  required  both  for  bis  security  and  hb  justification.  No 
men  who  thought  much  about  their  country's  interests 
or  their  own  would  be  hasty  in  venturing  on  so  awfiil  an 
enterprise.  Ilie  punishment  and  ingnominy  of  treason  , 
the  reproach  of  history  ,  too  often  the  sworn  slave  of 
fortune,  awaited  its  failure.  Thus  Halifax  and  Nottingham 
found  their  conscience  or  their  courage  unequal  to  the 
crisis ,  and  drew  back  from  the  hardy  conspiracy  that 
produced  the  revolution  *.  Nor ,  perhaps ,  would  the 
seven  eminent  persons,  whose  names  are  subscribed  to 
the  invitation  addressed  on  the  3othof  June,  1688  ,  to 

'  IjooJB  fxmtiaued  to  fiod  money,  though  deipliing  Jime*  and  dii- 
gnated  with  him.  Probahlj  id(h  a  Tiew  (o  bi*  own  grand  iDtereaii,  he 
ihauld,  nerfrtheleM,  have  declared  war  agaiuM  HDlImd  in  October, 
which  most  have  put  a  stop  to  the  orniaiiieiit.  Bot  he  had  discOTcreil 
that  Janiea  with  extreme  meaiuieE<a  had  pnTStelj  offered,  about  the 
endof  September,  to  join  the  allumce  against  him  B«  the  only  refource. 
This  nretched  action  i*  fint  brought  to  light  by  H.  Hazure,  iii.  104. 
He  excused  brmielf  to  the  king  of  Fraiice  by  an  assurance  that  he  was 
not  acting  sincerely  towardi  Holland.  Louia,  ihougb  be  gaie  up  hia 
intention  of  declaring  war,  bebaved  with  great  maguanimily  and  colB- 
pauioD  towards  tbe  falling  bigot. 

*  HaUIaz  all  along  discouraged  the  invaaioo ,  pointing  out  that  Ibc 
king  made  no  progress  in  bis  schemen.  Dalrymple,  passim.  Notting- 
ham said  be  would  keep  tbe  secret ,  hnt  could  not  be  a  party  to  a 
ti«iUonablB  undertaking.  Id,  »»8.  Bnrnet,  764;  and  wrote  as  late  al 
July  to  ad<rise  delay  and  caution.  Notwithstanding  the  splendid  success 
(if  the  opposite  comisela,  it  would  be  judging  too  aervilely  by  tkii 
event  not  to  admit  that  they  were  tremendously  hazardous. 


■■h,Gi:H)(^Ie 


3Ja  THE  CONSTlTUnOHAL  HISTOAT  OF' ENGLAND, 
the  prince  of  Orange  ,  the  earls  of  Danby,  Shrewsbury, 
and  Devonshire,  lords  Dela  me  re  and  Lumley,  the  bishop 
of  London  ,  and  admiral  Russell ,  have  committed  them'- 
selves  so  far ,  if  the  recent  birth  of  a  prince  of  Wales 
had  not  made  some  measures  of  force  absolutely  necessary 
for  the  common  interests  of  the  nation  and  the  prince  of 
Orange  ' .  It  canuot  be  said  without  absurdity,  that  James 
was  guilty  of  any  offence  in  becoming  fotber  of  this  child  ; 
yet  it  was  evidently  that  which  rendered  his  other  of- 
fences inexpiable.  He  was  now  considerably  advanced  in 
life,  and  the  decided  resistanceof  his  subjects  made  it  im- 
probable that  he  could  do  much  essential  injury  to  the  esta- 
blbhed  constitution  during  the  remainder  of  it.  The  mere 
certainty  of  all  reverting  to  a  protestjint  heir  would  be  an 
effectual  guarantee  of  the  Anglican  church.  But  the  birth 
of  a  son  to  be  nursed  in  the  obnoxious  bigotry  of  Rome , 
the  prospect  of  a  regency  under  the  queen  ,  so  deeply 
implicated ,  according  to  common  report ,  in  (he  schemes 
of  this  reign ,  made  every  danger  appear  more  terrible. 
From  the  moment  that  the  queen's  pregnancy  was  an- 
nounced ,  the  catholics  gave  way  to  enthusiastic  unre- 
pressed  exultation  ,  and  by  the  confidence  with  which 
they  prophesied  the  birth  of  an  heir,  furnished  a  pretext 
for  the  suspicions  which  a  disappointed  people  began  to 
entertain'.  These  suspicions  were  very  general ,  they  ex- 
tended to  the  highest  ranks ,  and  are  a  conspicuous  in- 
stance of  that  prejudice  which  is  chiefly  founded  on  our 
wishes.  Lord  Danby,  in  a  letter  to  William ,  of  March  27 . 

'  The  imitaiioii  tn  Willnm  seems  to  have  been  in  debate  some 
lime  before  the  pHnce  of  Wales's  birth  ;t>ut  it  does  not  follow  ihal  it 
noald  have  been  deE[Hilched  if  the  ijueeu  bad  borne  a  danghter ;  nor 
do  I  ihiuk  that  It  ^onld  have  been. 

>  Ralph,  gSo.  Maznre,  ii.  Sti?.      . 
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insinuates  his  doubt  of  the  queen's  pregnancy.  AHer 
the  child's  birth  ,  the  seven  subscribers  to  the  association 
iDviting  the  prince  to  come  over,  and  pledging  themselves 
to  join  him ,  say  that  not  one  in  a  thousand  believe  it  to 
be  the  queen's;  lord  Devonshire  separately  held  lan- 
guage to  the  same  effect  '.  The  princess  Anne  talked 
with  little  restraint  of  her  suspicions ,  and  made  no 
scruple  of  imparling  them  to  her  sister  '.  Though  no 
one  can  hesitate  at  present  to  acknowledge  that  the 
prince  of  Wales's  legitimacy  is  out  of  all  question ,  there 
was  enough  to  raise  a  reasonable  apprehension  in  the  pre- 
sumptive heir ,  that  a  party  not  really  very  scrupulous , 
and  through  religious  animosity  supposed  to  be  still  less 
so ,  had  been  induced  by  the  unbounded  prospect  of 
advantage  to  draw  the  king ,  who  had  been  wholly  their 
slave ,  into  one  of  those  frauds  which  bigotry  might  call- 
pious.  ^ 

The  great  event ,  however  ,  qf  what  has  been  emph»T 

'  Dalrjmple,  316,  118.  The  prince  was  urged  in  the  memorial  of 
the  seven  to  declare  ihe  frand  of  the  qneen's  pregnaDcji  to  be  one  of 
■he  grounds  of  his  expedition.  He  did  this;  and  it  is  the  only  part  of 
his  dealHratloD  that  is  false. 

■  State  Trials,  sii.  i5i.  Mary  put  some  Tcrj  seiuible  questions  to 
her  lister,  which  ghon-  her  desire  of  reaching  theiruth  in  so  important 
a  matter.  They  were  answered  in  a  style  <[>hich  shows  that  Anne  did 
got  mean  to  lessen  her  sister's  suspicions.  Dalrymple,  3o5.  Her  con- 
vnvalion  with  lord  Clarendon  on  this  enbject,  after  the  depositions 
had  been  taken  ,  ia  a  proof  that  she  had  made  np  her  min  not  to  I>e 
convinced.  Henry  Earl  of  Clarendon's  Diary,  77.79.  State  Trit|b,  ubi 

>  H.  MazDre  has  collected  nil  the  passages  in  the  letters  of  Barillon 
and  Bonreposto  the  court  of  France  relative  10 1I1&  queen's  pregnancy, 
ii.  366;  and  thoqe  relative  lo  the  hirth  of  the  prince  of  Wales,  p.  487. 
It  is  to  be  observed  that  this  took  place  more  than  •  month  before  lh« 
time  expected. 
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tically  denominated  in  the  language  of  our  public  acts 
the  Glorious  Revolution  stands  in  need  of  no  vulgar  cre- 
dulity ,  no  mistaken  prejudice  for  its  support.  It  can  only 
rest  on  the  basis  of  a  liberal  theory  of  government,  which 
looks  to  the  public  good  as  the  great  end  for  which  posi- 
tive laws  and  the  constitutional  order  of  states  have  been 
instituted.  It  caonot  be  defended  without  rejecting  the 
slavish  principles  of  absolute  obedience ,  or  even  that 
pretended  modification  of  them  which  imagines  some 
extreme  case  of  intolerable  tyranny ,  some ,  as  it  were  , 
lunacy  of  despotism  ,  as  the  only  plea  and  palliation  of 
resistance.  Doubtless  the  administration  of  James  n  was 
not  of  this  nature.  Doubtless  be  was  not  a  Caligula ,  or 
a  Commodus ,  or  an  Eszelin  ,  or  a  Galeazzo  Sforza  ,  or 
a  Christiem  II  of  Denmark  ,  or  a  Cbailes  IX  of  France  , 
or  one  of  those  almost  innumerable  tyrants  whom  men 
have  endured  in  the  wantonness  of  unlimited  power.  !No 
man  had  been  deprived  of  bis  liberty  by  any  illegal  war- 
rant. No  man  ,  except  in  the  single  though  very  import- 
ant instance  of  Afogdalen  College ,  had  been  despoiled  of 
his  property.  I  must  also  add ,  that  the  government  of 
James  II  will  lose  little  foy  comparison  with  that  of  his 
father.  The  judgment  in  favour  of  his  prerogative  to 
dispense  with  the  test  was  far  more  according  to  received 
potions  of  law,  far  less  injurious  and  unconstitutional 
than  that  which  gave  a  sanction  to  ship-money.  The  in- 
junction to  r^d  the  declaration  of  indulgence  in  churches 
was  less  offi^sive  to  scrupulous  men  than  the  similar 
command  to  read  the  declaration  of  Sunday  sports  in  the 
lime  of  Charles  I.  IVor  was  any  one  punished  for  a  refusal 
to  comply  with  the  one,  while  the  prisons  had  been  Oiled 
with  those  who  had  diac^yed  the  other.  Nay ,  what  is 
pnore  ,  there  are  much  stronger  presumptions  of  the  fa- 
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iher'athaD  of  the  son's  intention  to  lay  aside  parliamenU , 
and  set  up  an  avowed  despotism.  It  is  indeed  amusing  to 
observe ,  that  many  who  scarcely  put  bounds  to  their 
eulogies  of  Charles  I.  have  been  eontent  to  abandon  the 
cause  of  one  who  had  no  faults  in  his  public  condact 
but  such  as  seemed  to  have  come  by  inheritance.  The 
characters  of  the  father  and  son  were  very  closely  similar ; 
both  proud  of  their  judgment  as  well  as  their  station  , 
and  still  more  obstinate  in  their  understanding  than  in 
their  purpose ;  both  scrupulously  conscientious  in  certain 
great  points  of  conduct ,  to  the  sacrifice  of  that  power 
which  they  had  preferred  to  every  thing  else  ;  the  one 
far  superior  in  reUsh  for  the  arts  and  for  polite  letters  , 
the  other  more  diligent  and  indefetigafole  in  business ;  the 
father  exempt  from  those  vices  of  a  court  to  which  the 
BOO  was  too  long  addicted  ;  not  so  harsh  ,  perhaps  ,  or 
prone  to  severity  in  his  temper,  hut  inferior  in  general 
aincerity  and  adherence  to  bis  word.  They  were  both 
equally  unfitted  for  the  condition  in  which  they  were 
meant  to  stand — the  limited  Itings  of  a  wise  and  free 
people  ,  the  chiefs  of  the  English  commonwealth. 

The  most  plausible  argument  against  the  necessity  of 
BO  violent  a  remedy  for  public  grievances ,  as  the  abjura^. 
tioD  of  allegiance  to  a  reigning  sovereign  ,  was  one  that 
misled  half  the  nation  in  that  age  ,  and  is  still  sometimes 
insinuated  by  those  whose  pity  for  the  misfortunes  of  the 
house  of  Stuart  appears  to  predominate  over  every  other 
eentiment  which  the  hbtory  of  the  revolution  sboul(( 
excite.  It  was  alleged  that  the  constitutional  mode  of  re- 
dress by  parliament  was  not  taken  away ;  that  the  kill's 
attempts  to  obtain  promises  of  support  from  the  electors 
and  probable  representatives  showed  his  iolention  of  calU 
iog  one;  that  the  writs  were  in- fact  ordered  before  the 
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priDce  of  Orange's  expedition ;  that  aft»r  the  invader 
had  reached  London  ,  James  still  offered  to  refer  the 
terms  of  reconciliation  with  his  people  to  a  free  parlia- 
ment ,  though  he  could  have  no  hope  of  evading  any  that 
might  be  proposed  ;  that  by  reversing  illegal  judgments  , 
hy  annulling  unconstitutional  dispensations  ,  by  reinsta- 
ting those  who  had  been  unjustly  dispossessed,  by  punish- 
ing nicked  advisers ,  above  all ,  by  passing  statutes  to 
restrain  the  excesses  and  cut  off  the  dangerous  preroga- 
tives of  the  monarchy ,  as  efQcacious  ,  or  more  so ,  than 
the  Bill  of  Rights  and  other  measures  that  followed  the 
revolution,  all  risk  of  arbitrary  power,  or  of  injury  to  thfe 
established  religion ,  might  have  been  prevented  without 
a  violation  of  that  hereditary  right  which  was  as  funda- 
mental in  the  coostitution  as  any  of  the  subjects'  privileges. 
It  was  not  necessary  to  enter  upon  the  delicate  problem 
of  absolute  non-resisUnce  ,  or  to  deny  that  the  conserva- 
tion of'the  whole  was  paramount  to  all  positive  laws.  The 
question  to  be  proved  was  that  a  regard  to  this  geoeral 
safety  exacted  the  means  employed  in  the  revolution ,  and 
constituted  that  extremity  which ,  in  the  opinion  of  these 
reasoners ,  could  alone  justify  such  a  deviation  from  the 
standard  rules  of  law  and  religion. 

It  is  evidently  true  ,  that  James  had  made  very  little 
progress,  or  rather  experienced  a  signal  defeat ,  in  his 
endravour  to  place  the  professors  of  bis  own  reUgion  on 
a  firm  and  honourable  basis.  There  seems  the  strongest 
reason  to  believe,  that  far  from  reaching  his  end  through 
the  nfw  parliament ,  he  would  have  experienced  those 
wiirm  assaults  on  the  administration  which  generally  dis- 
tinguished tbe  house  of  commons  under  his  father  and 
brother.  But  as  he  was  in  no  want  of  money ,  and  had  not 
the  temper  to  endure  what  he  thought  the  lainguage  of 


■■h,Go()gle 


CHAP.  XIV.  —  JAMES  II.  33: 

republican  faction  ,  we  may  be  equally  sure  that  a  short 
and  angry  session  would  have  ended  with  a  more  decided 
resolution  on  his  side  to  govern  in  future  without  such 
impracticable  counsellors.  The  doctrine  imputed  of  old 
to  lord  Strafford ,  that  after  trying  the  good  -  will  of  par- 
liament in  vain ,  a  king  wds  absolved  from  the  l^al 
maxims  of  government ,  was  always  at  the  heart  of  die 
Stuarts.  His  army  was  numerous ,  according  at  least  to 
English  notions ;  he  had  already  begun  to  fill  it  with  po- 
pish officers  and  soldiers  ;  the  militia  ,  though  less  to  be 
depended  on,  was  under  the  command  of  lord  and  deputy 
lieutenants  carefully  selected ;  above  all ,  be  would  at  the 
last  have  reconrse  to  France ;  and  though  the  experiment 
of  bringing  over  French  troops  was  very  hazardous  ,  it  is 
difficult  to  say  that  he  might  not  have  succeeded  with  all 
these  means  in  preventing  or  putting  down  any  concerted 
insurrection.  But  at  least  the  renewal  of  civil  bloodshed 
and  the  anarchy  of  rebellion  seemed  to  be  the  alternative 
of  slavery  ,  if  William  had  never  earned  the  just  title 
of  our  deliverer.  It  is  still  more  evident ,  that  after  the 
invasion  had  taken  place,  and  a  general  defection  had 
exhibited' the  king's  inability  to  resist,  there  could  have 
been  no  such  compromise  as  the  tories  fondly  expected , 
no  legal  and  peaceable  settlement  in  what  they  called  a 
free  parliament,  leaving  James  in  the  real  and  recognised 
possession  of  his  constitutional  prerogatives.  Those  who 
have  grudged  William  III  the  laurels  that  he  won  for  our 
service  are  ever  prone  to  insinuate  that  his  unnatural 
ambition  would  be  content  with  nothing  less  than  the 
crown ,  instead  of  returning  to  his  country  after  he  had 
convinced  the  king  of  the  error  of  his  counsels ,  and 
obtained  securities  for  the  religion  and  liberties  of  Eng- 
land. The  hazard  of  the  enterprise ,  and  most  bazard- 
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ous  it  truly  was ,  was  lo  have  been  his ;  the  profit  and 
advantage  our  own.  I  do  not  know  that  William  absolute- 
ly expected  to  place  himself  on  the  throne ,  because  he 
could  hardly  anticipate  that  James  would  so  precipitately 
abandon  a  kingdom  wherein  he  was  acknowledged  and 
had  still  many  adherents.  But  undoubtedly  he  must,  in 
consistency  with  his  magnanimous  designs  ,  have  deter- 
mined to  place  England  in  its  natural  sUtion ,  as  a  party 
in  the  great  alliance  against  the  power  ofLouis  XIV.  To 
this  one  object  of  securing  the  liberties  of  Europe ,  and 
chiefly  of  his  own  country  ,  the  whole  of  his  heroic  life 
was  directed  with  undeviating  ,  undisheartened  firmness. 
He  had  in  view  no  distant  prospect ,  when  the  entire  suc- 
cession of  the  Spanish  monarchy  would  be  claimed  by 
that  insatiable  prince  ,  whose  renunciation  at  tbe  treaty 
of  the  Pyrenees  was  already  maintained  to  be  invalid. 
Against  the  present  aggressions  and  future  schemes  of 
this  neighbour  the  league  of  Augsburg  had  just  been 
concluded.  England  ,  a  free  ,  a  protestant ,  a  maritime 
kingdom ,  would  ,  in  her  natural  position  ,  as  a  rival  of 
France,  and  deeply  concerned  in  the  independence  of 
the  Netherlands,  become  a  leading  member  of  this  con- 
federacy. But  the  sinister  attachments  of  the  house  of 
Stuart  had  long  diverted  her  from  her  true  interests ,  and 
rendered  her  councils  disgracefully  and  treacherously 
subservient  to  those  of  Louis.  It  was  therefore  the  main 
object  of  the  prince  of  Orange  to  strengthen  tbe  alliance 
by  the  vigorous  co-operation  of  this  kingdom ;  and  with 
DO  other  view ,  the  emperor  ,  and  even  the  pope ,  had 
abetted  his  underuking.  But  it  was  impossible  to  imagine 
Uiat  James  would  have  come  with  sincerity  into  measures 
so  repugnant  to  his  predilections  and  interests.  What 
better  could  be  expected  than  a  recurrence  of  that  false 
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and  hollow  system  which  had  betrayed  Europe,  and 
dishonoured  England ,  under  Charles  II  ?  or  rather  , 
would  not  the  sense  of  injury  and  thraldom  have  inspired 
still  more  deadly  avei^ion  to  the  cause  of  those  to  whom 
he  musl  have  ascribed  his  humiliation  ?  There  was  as 
tittle  reason  to  hope  that  he  would  abandon  the  long 
cherished  schemes  of  arbitrary  power  ,  and  the  sacred 
interest  of  his  own  faith.  We  mustremember  ,  that  when 
the  adherents  or  apologists  of  James  II  have  spoken  of 
him  as  an  unfortunately  misguided  prince ,  they  have 
insinuated  what  neither  the  notorious  history  of  those 
times ,  nor  the  more  secret  information  since  brought  to 
light ,  will  in  aiiy  degree  confirm.  It  was  indeed  a  strange 
excuse  for  a  ting  of  such  mature  years ,  and  so  trained 
in  the  most  diligent  attention  to  business.  That  in  some 
particular  instances  he  acted  under  the  influence  of  his 
confessor ,  Petre  ,  is  not  unlikely ;  but  the  general 
temper  of  his  administration,  bis  notions  of  government, 
the  objects  he  had  in  view  were. perfectly  his  own,  and 
pursued  ratber  in  spite  of  much  dissuasion  and  many 
warnings,  than  through  the  suggestions  of  any  treacherous 
connsellors. 

Both  with  respect ,  therefore ,  to  the  prince  of  Orange 
land  to  the  English  nation ,  James  II  was  to  be  considered 
an  enemy  whose  resentment  could  never  be  appeased , 
and  whose  power,  consequently,  must  be  wholly  taken 
away.  It  is  true ,  that  if  be  had  remained  in  England ,  it 
would  have  been  extremely  difflcult  to  deprive  him  of 
the  nominal  sovereignty.  But  in  this  case ,  the  prince  of 
Orange  must  have  been  invested ,  by  some  course  or 
(Oher,  with  all  its  real  attributes.  He  undoubtedly  in- 
tended to  remain  in  this  country,  and  could  not  other- 
wise have  preserved  that  entire  ascendancy  which  was 
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necessary  for  his  ultimate  purposes.  The  king  could  not 
have  been  permitted ,  with  any  common  prudence ,  to 
retain  the  choice  of  his  ministers ,  or  the  command  of 
his  army,  or  his  negative  voice  in  laws ,  or  even  his  per- 
sonal liberty;  by  which  I  mean,  that  his  guards  must 
have  been  either  Dutch,  or  at  least  appointed  by  the 
prince  and  parliament.  Less  than  thb  it  would  have  been 
childish  to  require ;  and  this  would  not  have  been  en- 
dured by  any  man  even  of  James's  spirit ,  or  by  the  na- 
tion ,  when  the  reaction  of  loyalty  should  return ,  without 
continued  efforts  to  get  rid  of  an  arrangement  lar  more 
revolutionary  aiid  subversive  of  the  established  monarchy 
than  the  king's  deposition. 

In  the  revolution  of  1688  there  was  an  unusual  com- 
bination of  favouring  circumstances ,  and  some  of  the 
most  important ,  such  as  the  king's  sudden,  flight ,  not 
within  prior  calculation ,  which  render  it  not  precedent 
for  other  times  and  occasions  in  point  of  expediency,  what- 
ever it  may  be  in  point _of  justice.  Resistance  to  tyranny 
by  overt  rebellion  incurs  not  only  the  risks  of  failure , 
hut  those  of  national  impoverishment  and  confusion ,  of 
vindictive  retaliation  ,  and  such  aggressions  ,  perhaps 
inevitable ,  on  private  right  and  liberty,  as  render  the 
name  of  revolution  and  its  adherents  odious.  Those ,  on 
the  other  hand ,  who  call  in  a  powerful  neighbour  to 
protect  tbcm  from  domestic  oppression,  may  too  often 
expect  to  realize  the  horse  of  the  fable ,  and  endure  a 
subjection  more  severe ,  permanent  and  ignominious  , 
than  what  they  shake  off.  But  the  revolution  effected  by 
William  III  united  the  independent  character  of  a  na- 
tional act  with  the  regularity  and  the  coercion  of  anarchy 
which  belong  to  a  military  invasion.  The  United  Provinces 
were  not  such  a  foreign  potentate  as  could  put  in  jeopardy 
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the  independence  of  England  -,  nor  could  his  army  have 
maintained  itself  against  the  inclinaUons  of  the  kingdom  , 
though  it  was  sufficient  to  repress  any  turhulence  that 
would  naturally  attend  so  estraordinary  a  crisis.  Nothing 
was  done  by  the  multitude ;  no  new  men ,  soldiers  or  de- 
magogues ,  had  their  talents  brought  forward  by  this  rapid 
and  pacific  revolution ;  it  cost  no  blood ,  it  violated  no 
right ,  it  was  hardly  to  be  traced  in  ibe  course  of  justice ; 
the  formal  and  exterior  character  of  the  monarchy  re- 
mained nearly  the  same  in  so  complete  a  regeneration  of 
its  spirit.  Few  nations  can  hope  to  ascend  up  to  the  sphere 
of  a  just  and  honourable  liberty,  especially  when  long  use 
has  made  Ae  track  of  obedience  familiar,  and  they  have 
learned  to  move  as  it  were  only  by  the  clank  of  the  chain , 
with  so  little  toil  and  hardship.  We  reason  too  exclusively 
from  this  peculiar  instance  of  1688,  when  we  hail  the 
fearful  struggles  of  other  revolutions  with  a  sanguine  and 
confident  sympathy.  iVor  U  the  only  error  upon  this  side. 
For,  as  if  the  inveterate  and  cankerous  ills  of  a  common- 
wealth could  be  extirpated  with  no  loss  and  suffering,  we 
at-e  often  prone  to  abandon  the  popular  cause  in  agitated 
nations  with  as  much  fickleness  as  we  embraced  it,  when 
we  God  that  intemperance  ,  irregularity,  and  confusion , 
from  which  great  revolutions  are  very  seldom  exempt. 
These  are  indeed  so  much  their  usual  attendants ,  the 
re-action  of  a  self-deceived  multitude  is  so  probable  a 
consequence ,  the  general  prospects  of  success  in  most 
cases  so  precarious,  that  wise  and  good  men  are  more 
likely  to  hesitate  too  long ,  than  to  rush  forward  too 
eagerly.  Yet  "whatever  be  the  cost  of  this  noble  liberty, 
we  must  be  content  to  pay  it  lo  Heaven." 

It  is  unnecessary  even  to  mention  those  circumstances 
of  this  great  event ,  which  are  minutely  known  lo  almost 
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all  my  readers.  They  were  all  eminently  favourable  in 
their  effect  to  the  regeneration  of  our  constitution ;  even 
oneof  temporary  inconvenience,  namely,  the  return  of 
James  to  London  ,  ifter  his  detention  by  the  fishermen 
near  Feversham.  This,  as  Burnet  has  observed,  and 
as  is  easily  demonstrated  by  (he  writings  of  that  time , 
gave  a  different  colour  to  Ihe  state  of  a&irs ,  and  raised 
up  a  parly  which  did  not  before  exist ,  or  at  least  was  too 
disheartened  to  show  itself.  His  first  desertion  of  the 
kingdom  had  disgusted  every  one ,  and  might  be  construed 
into  a  voluntary  cession.  But  bis  return  to  assume  again 
the  government  put  William  under  the  necessity  of  using 
that  intimidation  which  awakened  the  mbtak«n  sympathy 
of  a  generous  people.  It  made  his  subsequent  flight, 
though  certainly  not  what  a  man  of  courage  enough  to 

'  Some  short  painphletB,vrriltenit  this  juncture  to  excite  sympathy 
for  the  king,  aod  disapprobation  of  the  course  pursued  iritli  respect 
to  bim,  are  in  the  Somers  Collection,  vol.  ix.  Bat  this  force  put  upon 
their  sovereign  first  ironncted  the  consciences  of  SancroFC  and  the 
other  bishops,  who  had  hitherto  done  as  much,  as  in  their  station  thej 
well  could,  to  ruin  Ihe  king's  cause  and  paretyie  his  arms.  SeTeral 
modem  irrilers  haye  endeavo>u«d  to  throw  an  interest  about  James  at 
'  the  moment  of  his  fall,  either  from  a  lurking  predileclioB  for  all  legi- 
timately crowned  heads,  or  from  a  notion  thai  it  becomes  a  generous 
historian  to  excite  compassion  for  the  uufbrtnnate.  There  can  he  na 
objection  to  pitying  James,  if  this  feeling  is  kept  unmingled  with  any 
blame  of  those  who  were  the  instruments  bf  his  misfortune.  It  was 
highly  expedient  for  the  good  of  this  country,  because  the  revalnttoD 
settlement  could  not  otherwise  be  attained  ,  to  work  on  James's  sense 
of  his  deterted  state  by  intimidation;  and  for  that  purpose  the  order 
conveyed  by  three  of  his  own  Subjects,  perhaps  with  some  radenets 
oif  maimer,  lo  leave  Whitehall  was  necessary.  The  drift  of  seTerat 
accounts  of  the  revolution  that  may  be  read  is  to  bold  forth  Mul- 
grave.  Craven,  Arran  ,  and  Dundee  lo  admiration,  at  ihe  expense  of 
William  and  of  those  who  achieved  the  great  consolidation  of  English 
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giTe  his  better  judgment  free  play  would  have  chosen, 
appear  excusable  and  defensive.  It  brought  out  too 
glaringly,  I  mean  for  the  satisfaction  of  prejudiced  minds , 
the  undeniable  fact ,  that  the  two  houses  of  conyention 
deposed  and  expelled  their  sovereigQ,  Thus  the  great 
schism  of  the  Jacobites,  though  it  must  otherwise  baye 
existed ,  gained  its  chief  strength ;  and  the  revolution , 
to  which  at  the  outset  a  coalition  of  whigs  and  tories  had 
conspired,  became  in  its  final  result,  in  the  settlement 
of  the  crown  upOn  William  and  Mary,  almost  entirely 
the  work  of  the  former  party. 

But  while  the  position  of  the  new  government  wasf 
thus  rendered  less  secure,  by  narrowing  the  basis  of 
public  opinion  whereon  it  stood ,  the  liberal  principles  I 
of  policy  which  the  whigs  had  esfVoused  became  incom-  t 
parably  more  powerful ,  and  were  necessarily  involved  ( 
in  the  continuance  of  the  revolution  settlement.  The  mi- 
aisters  of  William  HI  and  of  the  house  of  Brunswick  had 
no  choice  but  to  respect  md  countenance  the  doctrines 
of  Locke,  Hoadley,  and  Moleswortb.  The  assertion  of  ' 
passive  obedience  to  the  crown  grew  obnoxious  to  the  * 
crown  itself.  Our  new  line  of  sovereigns  scarcely  ven-  ' 
tured  to  hear  of  their  hereditary  right ,  and  dreaded  the 
cup  of  flattery  that  was  drugged  with  poison.  This  was 
the  greatest  change  that  afi'ected  our  monarchy  by  the 
fall  of  the  bouse  of  Stuart.  The  laws  were  not  so  ma-  [ 
terially  altered  as  the  spirit  and  sentiments  of  the  people.   | 
Hence  those  who  look  only  at  the  former  have  been 
prone  to  underrate  the  magnitude  of  this  revolution.  The 
fundamental  maxims  of  the  constitution ,  both  as  they 
regard  the  king  and  the  subject,  may  seem  nearly  the  i 
same ,  hut  the  disposition  with  which  they  were  received 
and  interpreted  was  entirely  different. 
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It  was  in  this  turn  of  feeling ,  in  this  change  ,  if  I  may 
so  Say,  of  the  heart ,  far  more  than  in  any  positive  statutes 
and  improTemenls  of  the  law,  that  I  consider  the  re- 
volution to  have  been  eminently  conducive  to  our  free- 
dom and  prosperity.  Laws  and  statutes  as  i^medial ,  nay 
more  closely  limiting  the  prerogative  than  the  Bill  of 
Rights  and  Act  of  Settlement ,  might  possibly  have  been 
obtained  from  James  himself,  as  the  price  of  his  conti- 
nuance on  the  throne ,  or  from  his  family  as  that  of  their 
restoration  to  it.  But  what  the  revolution  did  for  us  was 
this  ;  it  broke  a  spell  that  had  charmed  the  nation.  It  cut 

<  up  by  the  roots  all  that  theory  of  indefeasible  right ,  of 
paramount  prerogative ,  which  had  put  the  crown  in  con- 
tinual opposition  to  the  people.  A  contention  had  now 

}  subsisted  for  five  hundred  years ,  hut  particularly  during 
the  four  last  reigns ,  against  the  aggressions  of  arbitrary 
power.  The  sovereigns  of  this  country  bad  never  pa- 
tiently endured  the  control  of  parliament ;  nor  was  it 
natural  for  them  to  do  so ,  while  the  two  houses  of  paiv 
liament  appeared  historically,  and  in  legal  language,  to 

<  derive  their  existence  as  well  as  privileges  from  the  crown 
itself.  They  had  at  their  side  the  [diant  lawyers ,  who 

-  held  the  prerogative  to  be  uncontrollable  by  statutes ,  a 
doctrine  of  itself  destructive  to  any  scheme  of  recon- 
ciliation and  compromise  between  a  king  and  his  sub- 
jects; they  had  the  churchmen,  whose  casuistry  denied 
that  the  most  intoleraUe  tyranny  oould  excuse  resistance 
to  a  lawful  government.  These  two  propositions  could 
not  obtain  general  acceptation  without  rendering  all  na- 
tional liberty  precarious. 

It  has  been  always  reckoned  among  the  most  difficult 
problems  in  the  practical  science  of  government ,  to 
combine  an  hereditary  monarchy  with  security  of  free- 
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dom ,  so  that  neither  the  ftmhitiDO  of  kings  shall  under' 
mine  the  people's  rights ,  nor  the  jealousy  of  the  people 
overturn  the  throne.  England  had  already  experience  of 
both  these  mischiefs.  And  there  seemed  no  prospect  be- 
fore her  but  either  their  alternate  recurrence,  or  a  final 
submission  to  absolute  power,  unless  by  one  great  effort 
she  could  put  the  monarchy  for  ever  beneath  the  law, 
and  reduce  it  to  an  integrant  portion ,  instead  of  the  pri- 
ipary  source  and  principle  of  the  constitution.  She  mast 
reverse  the  favoured  maxim  :  A  Deo  res ,  a  rege  lex , 
and  make  the  crown  itself  appear  the  creature  of  the  law. 
But  our  ancient  monarchy,  strong  in  a  possession  of  seveii 
centuries ,  and  in  those  high  and  paramount  prerogatives 
which  the  consenting  testimony  of  lawyers  and  the  sub- 
mission of  parliaments  had  recognized ,  a  monarchy  from 
-which  tbe  house  of  commons  and  every  existing  peer, 
though  not  perhaps  the  aristocratic  order  itself,  derived 
its  participation  in  the  legislature ,  could  not  be  bent  to 
the  republican  theories,  which  have  been  not  very  suc- 
cessfully attempted  in  some  modem  codes  of  constitution. 
It  could  not  he  held ,  without  breaking  up  all  the  found- 
ations of  our  polity,  that  the  monarchy  emanated  from 
the  parliament ,  or  even  from  tbe  people.  But  by  tbe  re- 
volution and  by  the  act  of  settlement ,  the  rights  of  the 
actual  monarch ,  of  the  reigning  family,  were  made  to 
emanate  from  the  parliament  and  the  people.  In  technical 
language ,  in  the  grave  and  respectful  theory  of  our 
constitution ,  the  crown  is  still  the  fountain  from  which 
law  and  justice  spring  forth.  Its  prerogatives  are  in  the 
main  the  same  as  under  the  Tudors  and  the  Stuarts ; 
but  the  right  of  the  house  of  Brunswick  to  exercise  them 
can  only  he  deduced  from  the  convention  of  1688. 

The  great  advantage  therefore  of  the  revolution ,  as 
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I  would  explicitly  affirm ,  consists  in  that  wUch  was 
reckoQcd  its  reproach  by  many,  and  its  misfortune  by 
more ;  that  it  broke  the  line  of  succession.  No  other  re- 
medy could  have  been  found ,  according  to  the  temper 
and  prcjudicea  of  those  times,  against  the  unceasing 
conspiracy  of  power.  But  when  the  very  tenure  of  power 
was  conditional ,  when  the  crown ,  as  we  may  say,  gave 
recognizances  for  its  good  behaviour,  when  any  violent 
and  concerted  aggressions  on  public  liberty  would  have 
ruined  those  who  could  only  resbt  au  inveterate  faction 
by  thearms  which  liberty  put  in  their  hands ,  the  several 
parts  of  the  constitution  were  kept  in  cohesion  by  a  tie  far 
stronger  than  statutes ,  that  of  a  common  interest  in  its 
preservation.  The  attachment  of  James  to  popery,  his  in- 
fatuation ,  his  obstinacy,  bis  pusillanimity,  nay  even  the 
death  of  the  duke  of  Glocester,  the  life  of  the  prince  of 
Wales,  the  extraordinary  permanence  and  fidelity  of  his 
party,  were  all  the  destined  means  through  which  our 
present  grandeur  and  liberty,  our  dignity  of  thinking  on 
matters  of  government ,  have  been  perfected.  Those  liberal 
tenets,  which  at  the  lera  of  the  revolution  were  main- 
tained but  fay  one  denomination  of  English  party,  and 
'  rather  perhaps  on  authority  of  not  very  good  precedents 
in  our  hbtory,  than  of  sound  general  reasoning ,  became 
in  the  course  of  the  next  generation  almost  equally  the 
creed  of  the  other,  whose  long  exclusion  from  govern- 
ment taught  them  to  solicit  the  people's  favour,  and  by 
the  time  that  jacobitism  was  extinguished,  had  passed 
into  received  maxims  of  English  politics.  None  at  least 
would  care  to  call  them  in  question  within  the  walls  of 
parliament,  nor  have  their  opponents  been  of  much 
credit  in  the  path  of  literature.  Yet  as  since  the  extinc- 
tion  of  the   house   of  Stuart's  pretensions ,    and  other 
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events  of  ihe  last  half  century,  we  have  seen  those  ex- 
ploded doctrines  of  indefeasihle  hereditary  right  revived 
under  another  name ,  and  some  have  been  willing  to  mis- 
represent the  transactions  of  the  revolution  and  the  act 
of  settlement  as  if  they  did  not  absolutely  amount  to  a 
deposition  of  the  reigning  sovereign  ,  and  an  election  of  a 
new  dynasty  by  the  representatives  of  the  nation  in  par- 
liament ,  it  may  be  proper  to  state  precisely  the  several 
votes ,  and  to  point  out  the  impossibility  of  reconciling 
them  to  any  gentler  construction. 

The  lords  spiritual  and  temporal ,  to  the  number  of 
about  ninety,  and  an  assembly  of  all  who  had  sat  in  any 
of  king  Charles's  parliament ,  with  the  lord-mayor  and 
fifty  of  the  common  council ,  requested  the  prince  of 
Orange  to  take  upon  him  the  administration  after  the 
king's  second  flight,  and  to  issue  writs  for  a  convention 
in  the  usual  manner  '.  This  was  on  the  a6th  of  Decem- 
ber, and  the  convention  met  on  the  aad  of  January. 
Their  first  care  was  to  address,  the  prince  to  take  the 
administration  of  affairs ,  and  disposal  of  the  revenue 
into  his  hands,  in  order  to  give  a  kind  of  parliamentary 
sanction  to  the  power  he  already  exercised.  On  the  aSth 
of  January  the  commons ,  after  a  debate  in  which  the 
friends  of  the  late  king  made  but  a  faint  opposition ,  came 
to  their  great  votfe  :  That  king  James  11  having  endea- 
voured to  subvert  the  constitution  of  this  kingdom ,  by 

'  Pari.  Hisl.  t.  ifi.  The  former  addreas  on  the  king's  first  qultling 
London,  eigned  by  lh<  peers  and  bishops,  nho  ntel  at  Guildhall, 
Dec.  11,  did  not  in  eipresi  terms  desire  the  prince  of  Orange  to. 
assame  the  government,  or  to  call  a  parliameat,  though  it  evidently 
tended  to  that  result,  censuring  (he  king  and  extolling  the  prince's 
conduct.  Id.  19.  It  was  signed  by  the  archbishop,  his  last  public  act. 
Burnet  has  exposed  himself  to  the  lash  of  Ralph  by  stating  this, 
addrcMof  Dec.  11  iocoirectly. 
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breaking  the  original  contract  between  king  and  people , 
and  by  the  advice  of  Jesuits  and  other  wicked  persons 
having  violated  the  fundamental  laws ,  and  having  with- 
drawn himself  out  of  the  kingdom ,  has  abdicated  the  go- 
vernment ,  and  that  the  throne  is  thereby  vacant.  They 
resolved  unanimously  the  next  day ,  that  it  hath  been 
found  by  experience  inconsbtent  with  the  safety  and 
welfare  of  this  protestant  kingdom  to  be  governed  by  a 
popish  prince  ' .  This  vote  was  a  remarkable  triumph  of 
the  whig  party,  who  had  contended  for  the  excludou 
bill ,  and  on  account  of  that  endeavour  to  establish  a 
principle  which  no  one  was  now  found  to  controvert , 
bad  been  subjected  to  all  the  insults  and  reproaches  of 
the  opposite  faction.  The  lords  agreed  with  equal  unani- 
mity to  this  vote ,  which ,  though  it  was  expressed  only  as 
an  abstract  proposition ,  led  hy  a  practical  inference  to 
the  whole  change  that  the  whigs  bad  in  view.  But  upon 
the  former  resolution  several  important  divisions  took 
place.  The  first  question  put,  in  order  to  save  a  nominal 
allegiance  to  the  late  king,  was,  whether  a  regency 
with  the  administration  of  regal  power  under  the  style  of 
king  James  II  during  the  life  of  the  said  king  James ,  be 
the  best  and  safest  way  to  preserve  the  protestant  religion 
and  the  laws  of  this  kingdom  ?  This  was  supported  both 
by  those  peers  who  really  meant  to  exclude  the  king  from 
the  enjoyment  of  power ,  such  as  Nottingham ,  its  great 
promoter,  and  by  those  who,  like  Clarendon,  were 
anxious  for  his  return  upon  terms  of  security  for  their 
religion  and  liberty.  The  motion  was  lost  by  fifty-one 
to  forty-nine;  and  this  seems  to  have  virtually  decided, 
in  the  judgment  of  the  house,  that  James  had  lost  the 

'  CoDuuoua  Jotu-uiilsi  Pari  Hist. 
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ihrone ',  The  lords  then  resolved  that  there  was  an  ori- 
ginal contract  between  the  king  aud  people,  by  Gfly-Bve 
to  forty-six ;  a  position  that  seems  rather  too  theoretical , 
yet  necessary  at  that  time,  as  denying  the  divine  origin 
of  monarchy,  from  which  its  absolute  and  indefeasible 
authority  had  been  plausibly  derived.  They  concurred 
without  much  debate  in  the  rest  of  the  commons'  vote, 
till  they  came  to  the  clause  that  he  had  abdicated  the 
goveroment ,  for  which  they  substituted  the  word  desert' 
ed.  They  next  omitted  the  final  and  most  important 
clause ,  that  the  throne  was  thereby  vacant ,  by  a  majo- 
rity of  fifty-five  to  forty-one.  This  was  owing  to  the  party 
of.  lord  Danhy ,  who  asserted  a  devolution  of  the  crown 
on  the  princess  of  Orange.  It  seemed  to  be  tacitly  under- 
stood by  both  sides  that  the  infant  child  was  to  be  pre- 
sumed spurious.  This  at  least  was  a  necessary  supposition 
for  the  tories ,  who  sought  in  the  idle  rumours  of  the  time 
an  excuse  for  abandoning  bis  right.  As  to  the  whigs, 
though  they  were  active  in  discrediting  this  unfortunate 
boy's  legitimacy ,  their  own  broad  principles  of  changing 
the  line  of  succession  rendered  it,  in  point  of  argument, 
a  superfluous  inquiry.  The  tories ,  who  had  made  little 
resistance  to  the  vote  of  abdication ,  when  it  was  proposed 
in  the  commons,  recovering  courage  by  this  difiereoce 
between  the  two  houses ,  and  perhaps  by  observing  the 
king's  party  to  be  stronger  out  of  doors  ihau  it  had  ap- 
peared to  be,  were  able  to  muster  i5i  voices  against 

'  Somerrille  and  seTcnl  other  writer*  have,  not  accurately  stated 
tlie  queation,  and  loppose  the  lords  to  have  debated  -nhether  the 
tbrone,  on  the  bjpotheais  of  its  vacancy,  should  I>e  HUed  by  a  king 
or  a  regent.  Snch  ■  mode  of  patting  the  queation  would  have  been 
absurd.  I  observe  that  M.  Maznre  has  been  deerived  ky  these  aollio- 
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282  in  favour  of  agreeing  with  the  lords  in  leaving  out 
the  clause  about  the  vacancy  of  the  throne  ' .  There  was 
'  still ,  however ,  a  far  greater  preponderance  of  the  whigs 
in  one  part  of  the  convention ,  than  of  the  tories  in  the 
other.  In  the  famous  conference  that  ensued  between 
committees  of  the  two  houses  upon  these  amendments,  it 
was  never  pretended  that  the  word  abdication  was  used 
in  its  ordinary  sense ,  for  a  voluntary  resignation  of  the 
crown.  The  commons  did  not  practise  so  pitiful  a  subter- 
fuge. Nor  could  the  lords  explicitly  maintain ,  whatever 
might  be  the  wishes  of  their  managers ,  that  the  king  was 
not  expelled  and  excluded  as  much  by  their  own  word 
desertion ,  as  by  that  which  the  lower  house  bad  em- 
ployed. Their 'own  previous  vole  against  a  regency  was 
decisive  upon  this  point*.  But  as  abdication  was  a  gentler 
term  than  forfeiture ,  so  desertion  appeared  a  still  softer 
method  of  expressing  the  same  idea.  Their  chief  objec- 
tion to  the  former  word  was  that  it  led,  or  might  seem  to 
lead ,  to  the  vacancy  of  the  throne ,  against  which  their 
principal  arguments  were  directed.  They  contended  that 
in  our  government  there  could  be  no  interval  or  vacancy, 
the  heir's  right  being  complete  by  a  demise  of  tbtf  crown ; 
so  that  it  would  at  once  render  the  monarchy  elective  if 
any  other  person  were  designated  to  the  succession.  The 
commons  did  not  deny  that  the  present  case  was  one  of 
election ,  though  they  refused  to  allow  that  the  monarchy 

'  Pari.  Hiu.  (ii.  The  chief  speaLera  on  this  side  nere  old  sir  Tliomu 
Ciarges,  brother-iD-law  of  general  Monk,  who  had  be«n  dislinguished 
an  an  opponent  of  administration  under  Chnrles  and  Jaines,  and 
Mr,  Pmeh,  brother  of  lord  Nottingham,  who  had  been  solicited 
general  to  Charles,  bttt  v»$  rempvedin  the  late  reign. 

■  lames  i«  called  "  the  late  king  "  in  a  resolution  of  the  lordi  on 
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was  thus  rendered  perpetually  elertire.  They  asked ,  sup- 
posing a  right  to  descend  upon  the  neit  heir ,  whb  was 
that  heir  to  inherit  it ;  and  gained  one  of  their  chief  ad- 
vanlages  by  the  difficulty  of  evading  this  question.  It  was 
indeed  evident ,  that  if  the  lords  should  carry  Ibeir 
amendments ,  an  inquiry  into  the  legitimacy  of  the  prince 
of  Wales  could  by  no  means  be  dispensed  with.  Unless 
that  could  be  disproved  more  satisfactorily  than  they  had 
reason  to  hope,  they  must  come  back  to  the  inconve- 
niences of  a  regency ,  with  the  prospect  of  bequeathing 
interminable  confusion  to  their  posterity.  For  if  the  des- 
cendants of  James  should  continue  in  the  Roman  catholic 
religion ,  the  nation  might  he  placed  in  the  ridiculous 
situation  of  acknowledging  a  dynasty  of  exiled  kings  , 
whose  lawful  prerogative  would  he  Withheld  by  another 
race  of  protestant  regents.  It  was  indeed  strange  to  apply 
the  provisional  substitution  of  a  regent  in  cases  of  infancy 
or  imhecillity  of  mind  to  a  prince  of  mature  age ,  and  full 
capacity  for  the  exercise  of  power.  Upon  the  king's  re- 
turn to  England ,  this  delegated  authority  must  cease  of 
itself,  unless  supported  by  votes  of  parliament  as  violent 
and, incompatible  with  the  regular  constitution  as  his  de- 
privation of  the  royal  title ,  but  far  less  secure  for  the 
subject,  whom  the  statute  of  Henry  VII  would  shelter  in 
paying  obedience  to  a  king  de  facto ,  while  the  fate  of  sir 
Henry  Vane  was  an  awful  proof  that  no  other  name  could 
give  countenance  to  usurpation.  A  great  part  of  the  na- 
tion Dot  thirty  years  before  had  been  compelled  by  acts 
of  parliament '  to  declare  upon  oath  their  abhorrence  of 
that  traitorous  position ,  that  arms  might  he  taken  up  by 
the  king's  authority  against  his  person  or  those  commis- 

'  i3Car.  U.  c.  i;i7C«r.II.c.  ii. 
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sioned  by  him ,  through  the  influence  of  those  very  tones 
or  loyalists  who  had  now  recourse  to  the  identical  dis- 
tinction hetween  the  king's  natural  and  political  capacity, 
for  which  the  presbyterians  had  incurred  so  many  re- 
proaches. 

In  this  conference,  howeTer,  if  the  whigs  had  every 
advantage,  on  the  solid  grounds  of  expediency,  or  rather 
political  necessity ,  the  tories  were  as  much  superior  in 
the  mere  argument ,  eidier  as  it  regarded  the  common 
sense  of  words ,  or  the  principles  of  our  constitutional 
law.  Even  should  we  admit  that  an  hereditary  king  is 
competent  to  abdicate  the  throne  in  the  name  of  all  his 
posterity ,  this  could  only  be  intended  of  a  voluntary  and 
formal  cession ,  not  such  a  constructive  abandonment  of 
his  right  by  misconduct  as  the  commons  had  imagined. 
The  word  forfeiture  might  belter  have  answered  this  pur- 
pose; hut  it  had  seemed  too  great  a  violence  on  prin- 
ciples which  it  was  more  convenient  to  undermine  than 
to  assault.  Nor  would  even  forfeiture  hear  out  by  analogy 
the  exclusion  of  an  heir,  whose  right  was  not  liable  to 
be  set  aside  at  the  ancestor's  pleasure.  It  was  only  by  re- 
curring to  a  kind  of  paramount ,  and  what  I  may  call 
hyper-constitutional  law,  a  mixture  of  force  and  regard 
to  the  national  good ,  which  is  the  best  sanction  of  what 
is  done  in  revolutions,  that  the  vote  of  the  commons 
could  be  defended.  They  proceeded  not  by  the  stated 
rules  of  the  English  government ,  hut  the  general  rights 
of  mankind.  They  looked  not  so  much  to  Magna  Giarta , 
as  the  original  compact  of  society,  and  rejected  Coke  and 
Hale  for  Hooker  and  Grotius. 

The  house  of  lords ,  after  tbb  struggle  against  prin- 
ciples undoubtedly  very  novel  in  the  discussions  of  par- 
liament, gave  way  to  the  strength  of  circumstance  and 
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the  steadiness  of  the  commons.  They  resalred  not  to  insist 
on  their  amendments  to  the  original  vote ;  and  followed 
this  up  by  a  resolotion  that  the  prince  and  princess  of 
Orange  shall  be  declared  king  and  queen  of  England  ^  and 
all  the  dominions  thereunto  belonging  '.  Bat  the  com- 
mons with  a  noble  patriotism  delayed  to  concur  in  this 
hasty  settlement  of  the  crown ,  till  they  should  have  com- 
pleted the  declaration  of  those  fiindam^ital  r^hts  and 
liberties  for  the  sake  of  which  alone  they  had  gone  for- 
ward with  this  great  revolution  '.  That  declaration  being 
at  once  an  exposition  of  the  misgovemment  which  had 
compelled  them  to  dethrone  the  late  king ,  and  of  the 
conditions  upon  which  they  elected  his  successors,  was 
incorporated  in  the  final  resolution  to  which  both  houses 
came  on  the  i3th  of  February,  extending  the  limitation 
of  the  crown  as  far  as  the  state  of  affairs  required  :  That 
William  and  Mary,  prince  and  princess  of  Orange ,  be , 
and  be  declared  king  and  queen  of  England ;  France ,  and 
Ireland ,  and  the  dominions  thereunto  belonging,  to  hold 
the  crown  and  dignity  of  the  said  kingdoms  and  domi- 
nions to  them ,  the  said  prince  and  princess ,  during  their 

■  This  was  carried  bj  sixty-lno  (o  forty-iereD ,  accordia|[  to  lord 
Clarendon,  iereral  of  the  toiin  going  OTCr,  md  olhen  who  had  been 
bitherto  ■Wot  coming  donn  to  lole.  Forty  peer*  proieMed ,  including 
tweWe  hishopi ,  ont  of  lereiiteni  pmciit.  Trebwney,  who  had  i^ed 
iigaintt  the  regency,  wai  one  of  them;  bnt  not  Coinpton ,  Lloyd  of 
St.  Asaph,  Crewe,  Sprat,  or  Hall;  the  three  former,  I  beltere.  Being 
ID  the  majority.  Lloyd  had  been  abient  when  the  Tote  puaed  agiinit 
a  regency,  out  of  nnwiUingneu  lo  diiagree  with  the  majority  of  his 
brethren  ;  hot  be  wa«  entirely  of  Bnmet'*  mind.  The  votei  of  the  biibops 
are  not  accurately  «tated  in  moit  boofci,  which  baa  indnced  me  to 
mention  them  h«e.  Lords'  Joomals,  Feb.  6. 

*  It  li»d  been  resoWed,  Jan.  19,  that  before  the  committee  proceed 
to  fill  the  throne  now  Tacant,  they  will  proceed  to  lecare  onr  reli' 
gion,bwi,  and  liberties. 

III.  33 


■■h,Go()gle 


55/,  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND, 
lives ,  and  the  life  of  the  survivor  of  them ;  and  that  the 
sole  and  full  exercise  of  the  regal  power  be  only  in  and 
executed  by  the  said  prince  of  Ortnge ,  in  the  names  of 
the  said  prince  and  princess,  during  their  joint  lives;  and 
after  their  decease  the  said  crown  and  royal  dignity  of  the 
said  kingdoms  and  dominions  to  be  to  the  heirs  of  the 
body  of  the  said  princess ;  for  default  of  such  issue ,  to  the 
princess  Anne  of  Denmark ,  and  the  heirs  of  her  hody; 
and  for  default  of  snch  issue ,  to  the  heirs  of  the  body  of 
the  said  prince  of  Orange. 

Thus,  to  snm  up  the  account  of  this  extraordinary 
diange  in  our  established  monarchy,  the  convention 
pronounced ,  under  thQ  slight  disguise  of  a  word  unusual 
in  the  language  of  English  Ian,  that  the  actual  sovereign 
had  forfeited  his  right  to  the  nation's  allegiance.  It  swept 
away  by  the  same  vote  the  reversion  of  bis  posterity  and 
of  those  who  could  claim  the  inheritance  of  the  crown. 
It  declared  that ,  during  an  interval  of  nearly  two  months, 
there  was  no  king  of  England ,  the  monarchy  lying ,  as  it 
were ,  in  abeyance  from  the  23d  of  Decemb^  to  the 
i3th  of  February.  It  bestowed  the  crown  on  William  , 
jointly  with  his  wife  indeed ,  but  so  that  her  participation 
of  the  sovereignty  should  be  only  in  name  ' .  It  postponed 

'  Sm  Bamet'i  remarkikle  comerutioD  witb  Bentitick ,  wherein 
the  former  w«niilj  opposed  the  setlleiaeal  of  ihe  crown  oa  the  prince 
of  Onnge  aloae,  ■■  Uslifax  had  inggnled.  Bat  nothtng  m  it  is  inore 
remarkable  than  that  (he  bi^op  doei  Dot  perceive  that  tfaii  was  liw 
tnallj  done;  for  it  wonid  be  dilGcalt  to  prove  that  Marj'«  royalty 
differed  it  all  from  that  of  a  queen  comort,  eieept  iu  haTing-  ber 
name  in  the  atjle.  She  wai  ezactlj  in  the  same  predicament  aj  Philip 
had  been  during  his  marriage  with  Maiy  I.  Uer  admirable  mnper 
mide  her  acquiesce  in  tlu*  exduMon  from  power,  which  the  itenier 
chancier  of  her  hnalwDd  demanded ;  and  with  respect  to  the  condnct 
of  the  convention,  it  muH  be  obierved  ,  that  the  nation  owed  her  no 
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the  succession  of  the  princess  Anne  during  his  life.  Lastly, 
it  mftde  no  provision  for  any  futnre  devolution  of  the 
crown  in  failare  of  issue  from  those  to  whom,  it  was  thus 
limited ,  leaving  that  to  the  wisdom  of  future  parliaments. 
Yet  only  eight  years  before,  nay  much  less,  a  ki^e  part 
of  the  nation  had  loudly  proclaimed  the  incompetency  of 
a  full  parliament ,  with  a  lawful  king  at  its  head ,  to  alter 
the  lineal  course  of  succession.  No  whig  had  then  openly 
professed  the  doctrine  that  not  only  a  king ,  but  an  entire 
royal  &niily  might  be  set  aside  for  public  coof  enience. 
The  notion  of  an  origuial  contract  was  denounced  a^  a 
republican  chimera.  The  deposing  i^  kings  was  branded 
as  the  worst  birth  of  popery  and  fanaticism.  If  other  re- 
volutions have  been  more  extensive  in  their  effect  on  the 
established  government,  few  perhaps  have  displayed  « 
more  rapid  transition  of  public  opinion.  For  it  cannot  be 
reasonably  doubted  that  the  majority  of  the  nation  went 
along  with  the  vote  of  their  representatives.  Such  was  the 
termination  of  that  ctmlest  which  the  house  of  Stuart  had 

particular  debt  of  gratitnde ,  aor  had  she  any  better  claint  tbaa  her 
sUter  to  fill  a  throne  by  electitHi,  which  had  been  declared  vacant.  Id 
fact,  there  was  no  middle  course  between  what  was  done,  and  follow- 
ing the  precedent  of  Philip,  as  to  which  Benliuck  s^tid,  he  fancied 
the  prince  would  nqt  like  to  be  his  wife's  gentleman  usber;  for  a 
divided  lovereigDty  was  a  idodsItoub  and  impracticable  expedient  in 
theory ,  howerer  tbe  submissiTe  disposition  of  the  queen  might  have 
prevented  ila  mischiefs.  Burnet  aeenw  lo  have  bad  a  puzzled  view  of 
this,  for  he  says  afterwards  ;  "  it  seemed  to  be  a  double-bottomed 
monarchy,  where  there  were  two  joint  sovereigns;  but  tbose  who 
know  tbe  queen's  temper  and  principles  had  no  apprehensions  of 
divided  counsels,  or  of  a  distracted  government.  "  Vol.  ii.  i.  The 
convention  bad  not  trusted  to  the  queen's  temper  and  prindples.  It 
required  a  distinct  act  of  pariiament  (i  W.  and  H.  c.  6. )  to  enable 
her  to  exercise  the  regal  power  during  the  king's  absence  from  Eng- 
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obstinately  maintained  against  the  liberties,  and  of  late, 
against  the  religion  of  England;  or  rather,  of  that  far 
more  ancient  controTcrsy  between  the  crown  and  the 
people  which  had  never  been  wholly  at  rest  since  the 
reign  of  John.  During  this  long  period,  the  balance, 
except  in  a  few  irregular  intervals ,  had  been  swayed  in 
favour  of  the  crown  ;  and  though  the  govemment  of 
England  was  always  a  monarchy  limited  by  law ,  thoi^h 
it  always ,  or  at  least  since  the  admission  of  the  commons 
into  the  legislature,  partook  of  the  three  simple  Forms, 
yej  the  character  of  a  monM-chy  was  evidently  prevalent 
over  the  other  parts  of  the  constitution.  But  since  the 
revolution  of  1688 ,  and  particularly  from  thence  to  the 
death  of  Geacge  II ,  it  seems  equally  just  to  say,  that  the 
predominating  character  has  been  aristocratical ;  ihe.pre- 
ri^alive  being  in  tome  respects  too  limited,  and  in  others 
too  little  capable  of  effectual  exercise  ,  to  counterbalance 
the  hereditary  peerage,  and  that  class  of  great  territorial 
proprietors ,  who ,  in  a  political  division ,  are  to  be  rec- 
koned among  the  proper  aristocracy  of  the  kingdom.  This, 
however,  will  be  more  fully  explained  in  the  two  suc- 
ceeding chapters ,  which  are  to  terminate  the  present 
work. 
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CHAPTER   XV. 

on    THE    HEIGN    OF   WILLIAM    III. 

DM]«T«t!on  of  Right*.  —  Bill  of  Rigbta.  —  Military  Force  wilhont 
Consent  declared  illegal.  —  Discontent  with  the  new  Govemment. 
—  Its  Causes.  —  Incompatibility  of  the  Revolution  with  receiTed 
Prindples.  —  Character  and  Errors  of  William.  —  Jealooiy  of  the 
Whigs.  —  Bin  of  Indemnity.  —  Bill  for  resloring  Corporation*.  — 
Settlement  of  the  Revenne.  —  Appropriation  of  Supplies.  —  Diiea- 
tisfaction  of  the  King.  —  No  republican  Party  in  Existence.  — 
Williain  employs  Tories  in  Ministry.  —  Intrigues  with  (he  late 
King.  —  Schemes  for  his  Restoration.  —  Attainder  of  Sir  John 
Fenwick.  —  III  Snecess  of  the  War.  —  Its  F.xpensea.  —  Treaty  of 
Ryswick,  —  Jealousy  of  the  Commons.  —  Ajray  reduced.  —  Irish 
Forfeitures  resnoied.  —  Parliamentary  Inquiries.  —  Treaties  of 
Partition.  —  Improtemenis  in  Constitntion  under  William.  -^  Bill 
for  Triennial  Parliaments.  —  Law  of  TreasoD.  —  Statute  of  Ed- 
ward III.  —  Its  constructive  Interpretation.  —  Statate  of  WiU 
liam  in.  —  Liberty  of  the  Press.  —  Law  of  Lihel.  —  Religions 
Toleration.  —  Attempt  at  Comprehension.  —  Schism  of  the  Non- 
jurors. —  Ijws  against  Roman  Catholics.  —  Act  of  Settlement.  — 
LimitMiona  (^Prerogative  contained  in  it.  —  Privy-Council  super- 
seded by  a  Cabinet.  ^  Exclusion  of  Placemen  aud  Pensioners  from 
Parliament.  — Independence  of  Jndges.  —  Oath  of  Abjuration. 

X  HE  RevolutioD  is  not  to  be  considered  as  a  mere  effort 
of  the  nation  on  a  pressing  emergency  to  rescue  itself 
from  the  violence  of  a  particular  monarch ;  much  less  as 
grounded  upon  the  danger  of  the  Anglican  chut^h  ,  its 
emoluments  and  dignities ,  from  the  higotry  of  a  faostite 
religion.  It  was  rather  the  triumph  of  those  principles 
which ,  in  the  language  of  the  present  day,  are  deno- 
minated liberal  or  constitutional ,  over  those  of  ahsolule 
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monarchy,  or  of  monarchy  not  effectually  controlled  by 
stated  boundaries.  It  was  the  termination  of  a  contest 
between  the  regal  power  and  that  of  parliament ,  which 
could  not  have  been  brought  to  so  favonrable  an  issue  by 
any  other  means.  But  while  the  chief  renovation  in  the 
spirit  of  our  government  was  likely  to  spring  from  break- 
ing the  line  of  succession  ,  while  no  positive  enactments 
would  have  sufficed  to  give  security  to  freedom  with  the 
legitimate  race  of  Stuart  on  the  throne ,  it  would  have 
been  most  culpable <  and  even  preposterous,  to  permit 
this  occasion  to  pass  by,  without  asserting  and  defining 
those  rights  and  liberties  which  the  very  indeterminate 
nature  of  the  king's  prerogative  at  common  law,  as  well 
as  the  unequivocal  extension  it  had  lately  received,  must 
cootinually  place  in  j  eopardy .  The  house  of  lords ,  indeed , 
as  I  have  observed  in  the  last  chapter,  would  have  con- 
ferred the  crown  on  William  and  Mary,  leaving  the  re- 
dress of  grievances  to  future  arrangement ;  and  some 
emiaent  lawyers  in  the  commons ,  Maynard  and  Pollexfen, 
seem  to  have  had  apprehensions  of  keeping  the  nation  too 
long  in  a  state  of  anarchy  '.  But  the  great  majority  of  the 
commons  wisely  resolved  to  go  at  once  to  the  root  of  the 
nation's  grievances ,  and  show  their  new  sovereign  that 
he  was  raised  to  the  throne  for  the  sake  of  those  liberties, 
by  violating  which  his  predecessor  bad  forfeited  it. 

The  declaration  of  rights  presented  to  the  prince  of 
Orangeby  the  marquis  ofHalifax,  as  speaker  of  the  lords, 
in  the  presence  of  both  houses ,  on  the  i8th  of  February, 
consists  of  three  parts:  a  recitalofthe  illegal  and  arbitrary 
acts  committed  by  the  late  king,  and  of  their  consequent 
vote  of  abdication  -,  a  declaration ,  nearly  following  the 
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words  of  the  former  part ,  that  such  ebumerated  acts  are 
illegal  ^  and  a  resolution ,  that  the  throne  shall  be  filled 
by  the  prince  and  princess  of  Orange ,  according  to  the 
limitations  mentioned  in  the  last  chapter.  Thns  the  de- 
claration of  rights  was  indissolubly  connected  with  the 
revolution-settlement ,  as  its  motive  and  its  condition. 

The  lords  and  commons  in  this  instrument  declare  : 
That  the  pretended  power  of  suspeuding  laws  and  the 
execution  of  laws ,  by  regal  authority,  without  consent  of 
parliament ,  is  illegal ;  That  the  pretended  power  of  dis- 
pensing with  laws  by  r^al  authority,  as  it  hath  been  as- 
sumed and  exercised  of  late ,  is  illegal ;  That  the  com- 
mission for  creating  the  late  court  of  commissioners  for 
ecclesiastical  causes ,  and  all  other  commissions  and  courts 
of  the  like  nature,  are  illegal  and  pernicious;  That 
levying  of  money  for  or  to  the  use  of  the  crown ,  by  pre- 
tence of  pTeTOfa0mE^  without  grant  of  parliament ,  for 
longer  dme  dBin  any  other  manner  than  the  same  is  or 
shall  be  granted ,  is  illegal ;  That  it  is  the  right  d*  the 
subjects  to  petition  the  king,  and  that  all  commitments 
or  prosecutions  (or  such  petitions  are  illegal ;  That  the 
raising  or  keeping  a  standing  army  within  the  kingdom 
in  time  of  peace ,  luiless  it  be  with  consent  of  parliament , 
is  illegal ;  That  the  subjects  which  are  protestants  may 
have  arms  for  their  defence  suitable  to  their  condition , 
and  as  allowed  by  law  ■,  That  elections  of  members  of 
parliament  ought  to  be  free;  That  the  freedom  of  speech 
or  debates ,  or  proceedings  in  parliament ,  ought  not  to 
be  impeached  or  questioned  in  any  court  or  place  out  of 
parliament  -,  That  excessive  bail  ought  not  to  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punbhments  inflicted ;  That  juries  ought  to  be 
duly  impanelled  and  returned ,  and  that  jurors  which 
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pass  upon  men  io  trials  of  high  treason  ought  to  be 
freeholders ;  That  all  grants  aad  promises  of  fines  and 
forfeitures  of  particular  persons ,  before  conviction ,  are 
illegal  and  void ;  And  that  for  redress  of  all  grievances , 
and  for  the  amending  ,  strengthening ,  and  preserving  of 
the  laws,  parliaments  ought  to  he  held  frequently. ' 

This  declaration  was,  some  months  afterwards,  con- 
firmed hy  a  regular  act  of  the  legislatare  in  the  Bill  of 
Rights ,  which  estahtbhes  at  the  same  lime  the  limitation 
of  the  crown  according  to  the  vote  of  both  houses,  and 
adds  the  important  provision  ;  That  all  persons  who  shall 
hold  communion  with  the  church  of  Rome ,  or  shall 
marry  a  papist ,  shall  be  excluded ,  and  for  ever  inca- 
pable to  possess,  inherit,  or  enjoy  the  crown  and  govern- 
ment of  this  realm  ;  and  in  all  such  cases ,  the  pe<^le  of 
these  realms  shall  be  absolved  from  their  allegiance ,  and 
the  crown  shall  descend  to  the  n^btjpir.  This  was  as 
near  an  approach  to  a  generalization  dF  tke  principle  of 
resistance  as  could  be  admitted  with  any  security  for 
public  order. 

The  Bill  of  Rights  contained  only  one  clause  extending 
rather  beyond  the  propositions  laid  down  in  the  decla- 
ration. This  relates  to  the  dispensing  power,  which  the 
lords  bad  been  unwilling  absolutely  to  condemn.  They 
softened  the  general  assertion  of  its  illegality ,  sent  up 
from  the  other  bouse ,  by  inserting  the  words  "  as  it  has 
been  exercised  of  late  •,  "  In  the  Bill  of  Rights,  there- 
fore, a  clause  was  introduced,  that  no  dispensation  by 
non  obstante  to  any  statute  should  be  allowed ,  except  in 
such  cases  as  should  be  specially  provided  for  by  a  bill  to 
be  passed  during  the  present  spssion.   This  reservation 

'  Pari.  Hist   J.  108. 
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weut  to  satisfy  the  scruples  of  the  lords ,  who  did  not  agree 
without  difGculty  (o  the  complete  abolition  of  a  prerc^- 
tive ,  so  long  recognized ,  and  in  many  cases  so  con- 
venient ' .  But  the  palpable  danger  of  permitting  it  to 
exist  in  its  indefinite  state,  subject  to  the  interpretation 
of  time-serving  judges ,  prevailed  with  the  commons  over 
this  consideration  of  conveniency -,  and  though  in  the 
nest  parliament  the  judges  were  ordered  by  the  house  of 
lords  to  draw  a  bill  for  the  king's  dbpensing  in  such  cases 
wherein  Uiey  should  find  i(  necessary,  and  for  abrogating 
such  laws  as  had  been  usually  di^nsed  with  and  were 
become  useless ,  the  subject  seems  to  have  received  do 
further  attention.  • 

Except  in  this  article  of  the  dispensing  prert^tive, 
we  cannot  say,  on  comparing  the  Bill  of  Rights  with  what 
is  proved  to  be  the  law  by  statutes ,  or  generally  esteemed 
(o  be  such  on  the  authority  of  our  best  writers,  that  it 
took  away  any  legal  power  of  the  crown ,  or  enlai^ed  the 
limits  of  popular  and  parliamentary  privilege.  The  most 
questionable  proposition ,  though  at  the  same  time  one 
of  the  most  important ,  was  that  which  asserts  the  ille- 
gality of  a  standing  army  in  time  of  peace ,  unless  with 
consent  of  parliament.  It  seems  difficult  to  perceive  in 
what  respect  this  infringed  on  any  private  man's  right, 
or  by  what  clear  reason ,  for  no  statute  could  be  pre- 
tended ,  the  king  was  debarred  from  enlisting  soldiers  by 
voluntary  contract  for  the  defence  of  his  dominions ,  es- 
pecially after  an  express  law  had  declared  the  sole  power 
over  the  militia ,  without  giving  any  definition  of  thai 
word ,  to  reside  in  the  crown.  This  had  never  been  ex- 
pressly maintained  by  Charles  ll's  pariiamenls  -,  though 

■  Pari.  Hisl.  345 

'  Lords'  Journals,  i3  Nov.  i<>8t). 
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the  general  repuguance  of  the  nation  to  what  was  cer- 
taiDly  an  innoTation  might  have  provoked  a  body  of  men , 
who  did  not  always  measure  their  words ,  to  declare  ils 
illegality  '.  It  was,  however,  at  least  unconstitutional, 

'  The  guards  retained  out  of  the  old  army  disbanded  at  the  king's 
return  have  been  already  roentioaed  to  have  amounteil  to  about 
Sooo  men,  diough  some  aMcrt  their  nnmber  at  flnt  to  have  been  con- 
■idenlbly  leu.  No  objection  leeDU  to  luTe  been  made  at  the  time  to 
the  coniiauance  of  thaw  regimenti.  Bat  in  (((67 ,  on  the  insnil  ofiered 
to  the  coaata  by  the  Dalcb  fleet,  a  great  panic  arising,  13,000  fredi 
troops  were  hastily  levied.  The  commons,  on  July  iS,  came  to  an 
luuntmoDs  reaolotioD  ,  that  his  majesty  be  humbly  denred  fay  sndi 
members  »  ire  bis  [trivy-council,  that  when  a  peace  is  concluded,  the 
new-nused  forces  be  disbanded.  The  king  fonr  dayi  after,  in  a  speech 
to  both  housel.  Said,  he  irondered  what  one  ihing  be  had  done  since 
his  coming  into  EngUnd,  to  persuade  any  sober  person  that  he  did 
intend  to  gOTemby  a  standing  army;  be  said  he  was  more  an  &ig1ish- 
man  than  so.  He  desired  for  as  much  a*  concerned  htm,  to  preserte 
the  laws,  etc.  Pari.  Hist.  jt.  363.  Next  session  the  two  bouses  thanked 
him  for  having  disbanded  ihelate  raised  forces.  Id.  36g.  But  in  1673, 
during  the  second  Dutch  war,  a  considerable  force  having  been 
levied,  the  house  of  commons,  after  a  warm  debate ,  resolved ,  Nov.  3, 
that  a  standing  army  was  a  grievance.  Id.  604.  And  on  February  fol- 
lowing, that  the  GontiDDing  of  any  standing  forces  in  this,  natiai), 
other  than  the  militia,  is  a  great  grievance  and  vexation  to  the  people; 
and  that  this  honse  do  humbly  petition  his  majesty  to  cause  imme- 
diately to  he  disbanded  that  part  of  them  that  were  raised  since  Jan.  1, 
1 663.  Id.  66S.  This  was  done  not  long  afterwards;  but  early  in  1678, 
on  the  pretext  of  entering  intoa  war  with  Prance,  be  suddenly  raised 
an  army  of  10,000  men,  or  mom  according  to  some  acconnta,  whkb 
gave  so  much  alarm  to  the  parUament,  that  they  would  only  vote 
supplies  on  condition  that  these  troops  should  be  immediately  dis- 
banded. Id.  98S.  The  king  however  employed  the  money  without 
doing  so,  and  maintained  in  the  next  session,  that  it  had  been  ne- 
cesHry  to  keep  thein  on  foot,  intimating  at  the  same  time  that  he  was 
now  willing  to  comply,  if  the  house  thought  it  expedient  to  disbuid 
the  troops;  which  they  accordingly  voted  with  unanimity  to  be  ne- 
cessary for  the  safety  of  his  majesty's  person  and  preservation  ot  the 
peace  of  the  government.  Nov.   sS.  Id.  lo^'j.  James  showed  in  his 
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by  which ,  as  distingui^ied  from  iUegal ,  I  mean  a  no- 
velty of  much  importance ,  tending  to  endanger  the  e»t»- 
btished  laws.  And  it  is  manifest  that  the  king  couid  uever 
inflict  penalties  hy  martial  law,  or  gener^ly  by  any  other 
coarse ,  on  bis  troops ,  nor  quarter  them  on  the  inha- 
bitants, nor  cause  them  to  interfere  with  the  civil  au- 
thorities; so  that ,  even  if  the  propositions  so  absolutely 
expressed  may  be  somewhat  too  wide ,  it  still  should  be 
considered  as  virtually  correct  ' .  But  its  distinct  assertion 

speech  to  parliameDt,  Not.  9,  i685,  that  be  Lnteoded  to  keep  on  foot 
a  standing  army.  Id  1371.  Bnl  thongli  that  honae  of  conimoni  was 
very  differently  compmed  from  those  in  hii  brotfaar'a  rrign ,  and 
voted  as  large  ■  sapplj  u  the  king  required,  thej  retolted  that  ■  bit! 
he  broDgUt  in  to  render  the  militia  more  nseful;  an  obUqne  and  timid 
hint  of  their  diiapprolution  of  a  regnlar  force,  agaiost  which  MTeral 
members  had  spoken. 

I  do  not  find  that  any  one ,  eren  in  debate ,  goet  the  length  of 
denying  that  the  king  might  by  his  prerogative  maintain  a  regular 
army ;  none  at  leait  of  the  reiolatiaua  in  the  commons  can  be  said  to 
have  that  effect. 

'  It  !s  expressly  against  the  Petition  of  Bight,  to  quarter  troops  on 
the  citizens,  or  to  inflict  any  punishment  hy  martial  law.  No  court 
martial ,  in  bet,  can  have  any  coercive  jnrlsdiction  except  by  slatnte, 
unless  we  should  resort  to  the  old  triboual  of  the  coostable  and 
marBhal.  And  that  this  was  admitted,  even  in  bad  limes,  we  may 
learn  by  an  odd  case  in  sir  Thomas  Jones's  Reports,  147.  (Pasch. 
33  Car.  3.  1681.)  An  action  was  brought  for  assault  aud  false  impri- 
sonment. The  defendant  pleaded  that  he  was  lientenant-gOTemar  of 
the  isle  of  Scilly,  and  (hat  plaintiff  was  *  soldier  belonging  to  the 
garrison  ,  and  that  it  was  (he  ancient  cnstom  of  the  castle,  that  if  any 
soldier  refnsed  to  render  obedience,  the  governor  might  punish  him 
by.  imprisonment  for  a  reasonable  time,  vhich  he  had  therefore  done. 
The  plaintiff  demurred,  and  bad  judgment  iu  bis  fsTonr.  By  de- 
marring,  he  put  it  to  the  court  to  determine  whether  this  plea  ,  wbich 
is  obvionsly  Cibricated  in  order  to  cover  tbe  want  of  any  general  right 
to  maintain  discipline  in  Ibis  manner,  were  valid  in  point  of  law; 
which  they  decided ,  as  it  appears,  in  the  negative. 

In   tbe  next  reign,  however,  an  attempt  was    made  to  panish 
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in  the  Bill  of  Rights  put  a  most  essential  restraint  on  the 
moDarchy.  and  renderexl  it  in  effect  for  ever  impossible 
to  employ  any  direct  force  or  intimidation  against  the 
established  laws  and  liberties  of  the  people. 

A  revolution  so  thoroughly  remedial ,  and  accom- 
plished with  so  little  cost  of  private  suffering  ,  so  little 
of  angry  punishment  or  oppression  of  the  vanqui^ed  , 
ought  to  have  been  hailed  with  unbounded  thankfulness 
and  satisfaction.  The  nation's  deliverer  and  chosen  sove- 
reign ,  in  himself  the  most  magnanimous  and  heroic  cha- 
racter of  that  age  ,  might  have  espected  no  return  but 
admiration  and  gratitude.  Yet  this  was  very  far  from  the 
case  ;  in  no  period  of  time  under  the  Stuarts  were  public 
discontent  and  opposition  of  parliament  more  prominent 
than  in  the  reign  of  William  tQ  ;  and  that  high-souled 
prince  enjoyed  far  less  of  his  subjects'  affection  than 
Charles  11.  No  part  of  our  history,  perhaps ,  is  read  upon 
the  whole  with  less  satisfaction  than  these  thirteen  years , 
during  which  he  sat  upon  his  elective  throne.  It  will  be 
sufficient  for  me  to  sketch  generally  the  leading  causes , 
and  the  errors  both  of  the  prince  and  people ,  which 
hindered  the  blessings  of  the  revolution  from  being  duly 
appreciated  by  its  contemporaries. 

The  votes  of  the  two  houses ,  that  James  had  abdi- 
cated ,  or  ,  in  plainer  words ,  forfeited  his  royal  autho- 
rity ,  that  the  crown  was  vacant,  that  one  out  of  the 
regular  line  of  succession  should  he  raised  to  it ,  were 

deserters  capitally.  Dot  by  a  court  marual ,  but  on  the  aaihority  of  an 
ancient  act  of  parliameat.  Chief  justice  Herbert  ii  said  to  have  resign- 
ed his  place  in  lUe  king's  bench  rather  than  come  into  this.  Wright 
succeeded  hlni,  and  two  deserters,  having  been  convicted,  were 
execQted  in  London.  Kalph,  c^i.  I  cannot  discover  that  there  was 
any  thing  illegal  in  ihe  proceeding,  and  therefore  quettion  a  little 
Herbert's  motive.  See  3  tnst.  96. 
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so  untenable  by  any  knowti  law ,  so  repugnant  to  the  prin- 
ciples of  the  established  chnrch,  that  a  nation  accus- 
tomed to  tjunk  upon  matters  of  government  only  as 
lawyers  and  churchmen  dictated  could  not  easily  recon- 
cile them  to  its  preconceived  notions  of  duty.  The  6r3t 
hurst  of  resentment  against  the  late  king  was  mitigated 
by  his  fall ;  compassion  and  even  confidence  began  to  take 
place  of  it;  his  adherents,  some  denying  or  extenuating 
the  faults  of  his  administration ,  others  more  artfully  re- 
presenting them  as  capable  of  redress  by  legal  measures , 
having  recovered  from  their  consternation ,  took  advan- 
tage of  the  necessary  delay  before  the  meeting  of  the 
convention  ,  and  of  the  time  consumed,  in  its  debates  , 
to  publish  pamphlets  and  circulate  rumours  in  his  behalf. ' 
Thus,  at  the  moment  when  William  and  Mary  were 
proclaimed  ,  though  it  is  highly  probable  that  a  majority 
of  the  kingdom  sustained  the  bold  votes  of  its  represent- 
atives, there  was  yet  a  very  powerful  minority  who  be- 
lieved the  constitution  to  be  most  violently  shaken  ,  if 
not  irretrievably  destroyed ,  and  the  rightful  sovereign  to 
have  been  excluded  by  usurpation.  The  clergy  were  moved 
by  pride  and  shame,   by   the  just  apprehension   that 

'  See  several  in  ilie  Somers  Tracts,  vol.  z.  One  of  (beae,  a  Letter 
to>  Member  of  the  CoDTeiitioii,b^  Dr.  Sherlock ,  ii  veryablj  wrilten, 
and  pW*  all  the  consequeucea  of  a  change  of  goveninient,  as  lo 
popular  disutinfiiction ,  etc.,  much  as  they  turned  out,  ihoagh  of 
conrae  ^lUng  to  show  that  a  treaty  with  the  king  voaid  he  less  open 
(o  objectiiin.  Sherlock  declined  for  a  time  to  take  the  oaths,  bm  cam- 
plying  afterwards,  and  writing  in  Tindiealion ,  dr  at  least  excnse  of 
die  revolution,  incurred  the  hostility  of  the  Jacobites,  and  impaired 
his  own  rcpntatioD  by  bo  interested  a  want  of  consistency ;  for  he  had 
been  the  moat  eminent  champion  of  passive  obedience.  Even  the 
distinction  he  found  out,  of  the  lawfulness  oi  allegjauce  to  a  king  de 
facto,  was  coutraiy  to  his  fonner  doctrine. 
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their  mflneBce  over  the  people  would  .be  impaired  ,  by 
jealousy  or  hatred  of  the  non-conformists ,  to  deprecate 
so  practical  a  confutation  of  the  doctrines  they  had 
preached  ,  especially  when  an  oath  of  allegiance  to  their 
new  sovereign  came  to  he  imposed  ;  and  they  had  no  al- 
tematiTB  hat  to  resign  their  benefices ,  or  wound  their 
reputation  and  consciences  by  Bubmission  upon  some  ca- 
suistical pretext  ' .  Eight  bishops ,  incloding  the  primate 
and  sereral  <^those  who  had  been  foremost  in  the  defence 
of  the  dturch  daring  the  late  reign ,  with  about  four 
hundred  clergy  ,  some  of  them  highly  distinguished , 
chose  the  more  honourable  course  ot  refusing  the  new 
oaths;  and  Ihns  began  the  schism  of  the  non-jurors, 
more  mischievous  in  its  commencement  than  its  conti- 
nuance, and  not  so  dangerous  to  the  gorernment  of 
William  HI  and  George  I  as  the  false  submissioo  of  less 
sincere  men.  * 

It  seems  undeniable  ,  that  the  strength  of  this  jac(d)ite 
faction  sprung  from  the  want  of  apparent  necessity  for 


■  The  ucceuity  of  eicluding  men  so  coawientioiu ,  and  WTCnJ  of 
nhoiD  had  very  recently  lustained  bo  coDipicuouily  the  bnmt  of  the 
battle  ■gainitkiog  James,  was  TCiy  painfiil;  and  molivea  of  policy,  as 
wdl  ■■  gcncrONly,  were  not  wantntg  in  laTonr  of  cooie  indnlgence 
toward*  them.  On  the  other  hand,  it  wu  dtmgeroaa  to  gdmt  rad  * 
reflection  on  the  new  aettlement,  u  would  be  oaM  by  its  eDcnaiei,  ii 
the  dorgy,  Mpecidl^the  biihopi,  ihould  be  cKcnMil  ham  the  oath 
of  allegianoe.  The  home  of  lords  made  an  anundmeDt  oi  tbe  Ma 
requiriDg  tbia  oath,  digpensing  with  it  io  the  caie  of  mcIeaiMtical 
ftnoDt,  nnleai  they  ihould  he  celled  npoD  by  die  priTy-cootciL 
Thii,  it  was  ihoaght,  would  foriHsh  a  security  for  their  peaceable 
deraeanonr  ,  without  shocking  the  people  and  occuimiiig  a  da>genMU 
whiim.  But  the  comnimu  resolutely  opposed  this  amendment,  as  an 
unfoir  distinction ,  and  derogatory  to  the  king's  title.  Pari.  Ifist.  iiS. 
Lords'  Journals,    17  April,   lASg.  The  clo-gy ,   howerer,  had  aix 
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the  change  of  goyemmeDt.  Extreme  oppression  produces 
an  impetuous  tide  of  resistance,  which  bears  away  the 
reasonings  of  the  casuists.  But  the  encroachments  of 
James  II ,  heing  rather  felt  in  prospfict  than  much  actual 
injnry  ,  left  men  in  a  calmer  temper ,  and  di^osed  to 
weigh  somewhat  nicely  the  natnre  of  the  proposed  re- 
medy. The  revolution  was,  or  at  least  seemed  to  be, 
a  case  of  political  expediency ,  and  expediency  is  always 

looulbi  more  lime  atloTred  them ,  in  order  to  take  the  oath  ,  thao  the 
possetMtrs  of  lay  offices. 

Upon  the  whole,  I  think  the  reaioDs  for  depriTition  greatly  pre- 
ponderated. Pahlio  prayers  for  the  king  by  aame  form  part  of  ovi 
liturgy;  and  it  was  sorely  impossiUe  to  dispense  with  die  clergy's 
reading  ihem,  which  was  as  obnoxious  as  the  oath  of  allegiance-  Thiis 
the  beneficed  priests  niDst  have  been  excluded;  and  it  was  hardly 
required  to  make  an  exception  for  the  sake  of  a  few  bishops,  even  if 
difficnlties  of  the  same  kind  would  not  baTe  occmrad  in  die  exercise 
of  their  jnrisdictiaii,  which  bangs  npon,  and  hasa  perpetual  rdercnce 
to  the  sapremacy  of  ihe  crowu. 

The  king  was  impowered  to  reserve  a  third  part  of  the  value  of 
their  benefices  to  any  twelve  of  the  recasant  clergy,  i  W.  and  M. 
c.  8.  s.  16.  But  this  coold  only  be  done  at  the  expense  of  tb«r  suc- 
cessors; and  the  behaviour  of  the  n^n-jurors,  who  strained  every 
nerve  in  favour  of  ihe  dethroned  king,  did  not  recommend  them  to 
the  govern  men  t.  The  deprived  bishops,  though  many  of  them  through, 
their  late  behaviour  were  deservedly  esteemed,  cannot  be  reckoned 
among  the  emineat  char*cten  of  our  i^rck  for  learning  or  capacity. 
Sancroft,  the  most  d  latin  guiihed  of  them,  had  not  made  any  remark- 
able Ggare,  and  none  of  the  rest  had  any  pretensions  to  literary 
credit.  Those  who  filled  their  places  were  incomparably  superior. 
Among  the  non-juring  clergy  a  certain  unmber  were  considerable 
men;  but  upon  the  vihole,  the  well-HfTecIed  part  of  the  chnrch,  not 
only  at  the  rev<^tion  but  for  1^^  years  atttrwaids,  contained  by  far 
its  mou  useful  and  aUe  members.  Yet  the  effect  of  this  expulsion 
was  highly  unfavourable  to  the  new  government;  and  it  required  all 
ihe  influence  of  a  latitndinarian  school  of  divinity,  led  by  Locke, 
which  was  very  strong  among  the  laity  under  William ,  to  connter- 
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a  matter  of  uncertain  argument.  Id  many  respects  it  was 
far  better  conducted ,  more  peaceably,  more  moderately, 
with  less  passion  and  severity  towards  the  guilty,  with  . 
less  mixture  of  democratic  turhuleuce ,  with  less  innova- 
tion on  the  regular  laws ,  than  if  it  had  heen  that  extreme 
case  of  necessity  which  some  are  apt  to  require.  But  it 
was  obtained  on  this  account  with  less  unanimity  and 
heartfelt  concurreoce  of  the  entire  nation. 

The  demeanour  of  William  ,alwapcold  and  sometimes 
harsh ,  his  foreign  origin  (  a  sort  of  crime  in  English 
eyes  )  and  foreign  favourites  ,  the  natural  and  almost 
laudable  prejudice  against  one  who  bad  risen  by  the  mis- 
fortunes of  a  very  near  relation ,  a  desire  of  power  not 
very  judiciously  displayed  by  him  ,  conspired  to  keep 
alive  this  disaffection ;  and  the  opposite  party ,  regardless 
of  all  the  decencies  of  political  lying,  took  care  to  ag- 
gravate it  by  the  vilest  calumnies  against  one  ,  who , 
though  not  exempt  from  errors ,  must  be  accounted  the 
greatest  man  of  hb  own  age.  It  is  certain  that  his  govern- 
ment was  in  very  con^derahle  danger  for  three  or  four 
years  after  the  revolution ,  and  even  to  the  peace  of 
Ryswick.  The  change  appeared  so  marvellous ,  and  con- 
trary.to  the  bent  of  men's  expectation  ,  that  it  could  not 
he  permanent.  Hence  be  was  surrounded  by  the  timid 
and  the  treacherous ,  by  those  who  meant  to  have  merits 
to  plead  after  a  restoration  ,  and  those  who  meant  at 
least  to  be  secure.  A  new  and  revolutionary  government 
b  seldom  fairly  dealt  with.  Mankind,  accustomed  to  for- 
give almost  every  thing  in  favour  of  legitimate  prescrip- 
tive power  ,  exact  an  ideal  faultlessness  from  that  which 
claims  allegiance  on  the  score  of  its  utility.  The  personal 
failings  of  its  rulers ,  the  negligences  of  their  adminis- 
tration ,   even  the  inevitable  privations  and  difBculties 
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which  the  nature  of  homan  affairs  ,  or  the  miscoaduct 
of  their  predecessors  create ,  are  imputed  to  them  with 
invidious  minuteDess.  Those  who  deem  their  own  merit 
unrewarded  hecome  always  a  numerous  and  implacable 
class  of  adversaries  ;  those  whose  schemes  of  public  im- 
provement have  not  been  followed  think  nothing  gained 
by  the  change  ,  and  return  to  a  rrattess  censoriousness  , 
in  which  they  have  been  accustomed  to  place  delight. 
With  all  these  it  was  natural  that  William  should  have  to 
contend  ;  but  we  cannot  with  justice  impute  all  the  un- 
popularity of  his  administration  to  the  disaffeclioa  of  one 
party,  or  the  fickleness  and  ingratitude  of  another.  It 
.  arose  in  no  slight  degree  from  errors  of  his  own. 

The  king  had  been  raised  to  the  throne  by  the  vigour  and 
zeal  of  the  whigs ;  but  the  opposite  party  were  so  nearly 
upon  an  equality  in  both  houses,  that  it  would  have  been 
difficult  to  frame  his  government  on  an  exclusive  basis.  It 
would  also  have  been  highly  impolitic  ,  and  ,  with  res- 
pect to  some  few  persons ,  ungrateful ,  (o  put  a  slight  upon 
those  who  had  an  undeniable  majority  in  the  most  power- 
ful classes.  William  acted,  therefore,  on  a  wise  and 
liberal  principle  ,  in  bestowing  ofSces  of  trust  on  lord 
Danby ,  so  meritorious  in  the  revolution ,  and  on  lord 
Nottingham  ,  whose  probity  was  unimpeached  ;  while  he 
gave  the  whigs ,  as  was  due  ,  a  decided  preponderance  in 
his  council.  Many  of  them ,  hdwever  ,  with  that  indis- 
criminating  acrimony  which  belongs  to  all  factions,  could 
not  endure  the  elevation  of  men  who  had  complied  with 
the  court  too  long ,  and  seemed  by  their  tardy  opposi- 
tion '  to  be  rather  the  patriots  of  the  church  than  of  civil 
liberty.   They  remembered  that  Danby    had  heeil   im- 

■  Burnet.  Ralph,  174-  179- 
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peached  as  a  corrupt  and  dangerous  minister ;  that  Ha- 
lifax had  been  involved  ,  at  least  by  holding  a  confidei^ 
tial  office  at  the  time  ,  in  the  Last  and  worst  part  of 
Charles's  reign.  They  saw  Godolphin  ,  who  had  con- 
carred  in  the  commitment  of  the  bbhops ,  and  every 
other  measure  of  the  late  king  ,  stlU  in  the  treasury ;  and 
though  they  could  not  reproach  Nottingham  with  any 
misconduct ,  were  shocked  that  his  conspicuous  opposi- 
tion to  the  new  settlement  should  be  rewarded  with  the 
post  of  secretary  of  state.  The  mismanagement  of  aE^tirs 
in  Ireland  during  1689,  which  was  very  glaring,  furnished 
specious  grounds  fcH*  suspicion  that  the  king  was  betrayed '. 
It  is  probable  that  he  was  so ,  though  not  at  that  time  by 
the  chiefs  of  his  ministry.  This  was  the  beginning  of  that 
dissatisfaction  with  the  government  of  William  ,  on  the 
part  of  those  who  had  the  most  zeal  for  bis  throne  , 
which  eventually  became  far  more  harassing  than  the 
conspiracies  of  his  real  enemies.  Halifax  gave  way  to  the 
prejudices  <^  the  commons,  and  retired  from  power. 
These  prejudices  were  no  doubt  unjust  ,  as  they  res- 
pected a  man  so  sound  in  principle ,  though  not  uni- 
form in  conduct ,  and  who  had  withstood  the  arbitrary 

>  The  pu'liamentary  debates  are  full  of  complainli  ai  to  the  mu- 
managemeDt  of  all  things  in  Ireland.  These  might  be  thought  haaty 
or  faclioui,  hut  marsbiil  Schomberg's  leKera  to  the  king  yield  them 
strong  confirmilioo.  Dalrymple ,  Appendix,  16,  etc.  William's  reao- 
liition  to  tike  the  Iriah  war  on  himself  saved  not  onlj^  that  caantiy 
but  Eogland,  Our  own  constimtion  waa  wod  on  the  Boyne.  The  star 
of  the  hoose  of  Smart  grew  pale  for  ever  on  that  iUoatrions  day , 
nhen  James  displayed  again  ihe  pusillaoimily  which  had  cost  him 
hii  English  crowit.  Yet  Ihe  best  (riends  of  William  dissuaded  him 
from  gtnng  into  Ireland ,  so  intiDioent  did  the  peril  appear  at  home. 
Dalrymple,  id.  97.  "Things,"'  says  Burnet,  "^rere  in  a  very  ill 
disposition  towards  a  btal  torn.  " 
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ntaxims  of  Charles  and  James  in  that  cabinet  of  which 
he  unfortunately  continued  too  long  a  member.  But  his 
fall  is  a  warning  to  English  statesmen  ,  that  they  ;will  be 
deemed  responsible  to  their  country  for  measures  which 
they  countenance  hy  reniainiug  in  oflice  ,  though  (hey 
may  resist  them  in  council. 

The  same  hoifest  warmth  which  impelled  the  whigs 
to  murmur  at  the  employment  of  men  sullied  by  (heir 
compliance  with  the  court  made  them  unwilling  to  concur 
in  the  king's  desire  of  a  total  amnesty.  They  retained  the 
bill  of  indemnity  in  the  commons;  and  excepting  some 
by  name ,  and  many  more  by  general  clauses ,  gave  their 
adversaries  a  pretext  for  alarming  all  those  whose  con- 
dnct  had  not  been  irreproachable.  Clemency  is  indeed 
for  the  most  part  the  wisest,  as  well  as  the  most  generous 
policy ;  yet  it  might  seem  dangerotis  to  pass  over  with 
uolimited  forgiveness  that  servile  obedience  to  arbitrary- 
power ,  especially  in  the  judges ,  which ,  as  it  springs 
from  a  base  motive  ,  is  best  controlled  by  the  fear 
of  punishment.  But  some  of  the  late  king's  instru- 
ments had  ffed  with  him  ,  others  were  lost  and  ruin- 
ed; it  was  hetter  to  follow  the  precedent  set  at  the 
restoration,  than  to  give  them  a  chance  of  regaining  pub- 
lic sympathy  by  a  prosecution  out  of  the  regular  course 
of  law  '.  In  one  instance ,  the  expulsion  of  sir  Robert 
Sawyer  from  the  housed  the  majority  displayed  a  just 
resentment  against  one  of  the  most  devoted  adherents  of 
the  prerogative ,  so  Long  as  civil   liberty  alone  was  in 

'  Se«  th«  debate)  on  this  subject  in  the  P*r1iani«itaiy  HMtor^-, 
whicli  ii  ii  transcript  filial  Anchitel  Grev.  Tbe  whigs,  or  at  least 
lonie  hot'headed  men  amoDg  them ,  were  certainly  too  much  actnated 
hv  *  TindietiTe  spirit ,  and  conaomed  too  much  time  on  this  necessary 
bill. 
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clanger.  Sawyer  had  been  latterly  very  conspicuous  in 
defence  of  the  church  -,  and  it  was  expedient  to  let  the 
nation  see ,  that  the  days  of  Charles  11  were  not  entirely 
forgotten  ' .  Nothing  was  concluded  as  to  the  indemnity 
in  this  parliament ;  hut  in  the  iiext ,  William  took  the 
matter  into  his  own  hands  hy  sending  down  an  act  of  grace. 
I  scarcely  venture ,  at  this  distance  from  the  scene , 
to  pronounce  an  opinion  as  to  the  clause  introduced  by 
the  whigs  into  a  bill  for  restoring  corporations,  which 
excluded  for  the  space  of  seven  years  all  who  acted  or 
even  concurred  in  surrendering  charters  from  municipal 
ofBces  of  trust.  This  was  no  doubt  ii(tended  to  maintain 
their  own  superiority  by  keeping  the  church  or  tory  fac- 
tion out  of  corporations.  It  evidently  was  not  calculated 
to  assuage  the  prevailing  animosities.  But  on  the  other 

■  The  promincDt  instance  of  Sawyer'i  delinquency,  nliicb  ctased 
hi*  eipulaioD ,  was  his  refusal  of  a  writ  of  error  to  air  Tlionxs  Arm- 
strong. Pari.  Hist.  5i6.  It  waa  notorioua,  that  Armstrong  sofTered  by 
a  legal  mnrder;  and  an  attorney  •genera  I  in  such  a  case  could  not  be 
reckoned  a*  free  from  personal  reaponsibilit  j  aa  an  orduuiy  adrucate, 
who  maintains  a  cause  for  his  fee.  The  first  resolntion  had  been  to  give 
reparation  OM  of  the  eatates  of  the  jadgea  and  prosecutors  to  Ann- 
strong's  family  t  which  was,  perhaps  rightly,  abandoned. 

The  honae  of  lords,  who,  having  a,  power  to  examine  upon  oath, 
are  supposed  to  sift  the  truth  in  such  inquiries  hetterthan  the  com- 
mons, were  not  remiss  in  endeaTonring  to  bring  the  instramenta  of 
Stuart  tyranny  to  JQstice.  Besides  the  couiTnittee  appointed  on  the 
Very  second  day  of  the  convention,  i3  Jan.  ifiSg,  to  investigate  the 
supposed  circnmslancea  of  suspicion  as  to  the  death  of  lord  Essex,  a 
committee  renewed  afterwards,  and  farmed  of  persons  bj  no  means 
likely  to  have  abandoned  any  path  that  might  lead  to  the  detection 
of  guilt  in  the  late  king ,  another  was  appointed  in  the  second  ses^oa 
of  the  same  parliament  (Lords'  Jonrpals,  i  Nov.  i6Sg)  "to  conaider 
who  were  the  advisers  and  prosecutors  of  the  murdtrj  of  lord  Russell, 
col.  Sidney,  Armstrong,  Cornish,  etc.,  and  who  <y,ere  the  adviSen  of 
ifstiing  ont  writs  of  qno  warrantos  against  corporations,  and  who 
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hand ,  the  cowardly  submissiTeness  of  the  others  to  the 
quo  warrantos  seemed  at  least  to  deserve  this  censure ; 
and  the  measure  could  by  do  means  be  put  on  a  level  in 
point  of  rigour  with  the  corporation  act  of  Charles  U.  As 
the  dissenters ,  unquestioned  friends  of  the  revolution  , 
had  been  universally  excluded  by  that  statute ,  and  the 
tories  had  lately  been  strong  enough  to  prevent  their 
re-admission ,  it  was  not  unfair  for  the  opposite  party,  or 
rather  for  the  govern  ment ,  to  provide  some  security  against 
men ,  who ,  in  spite  of  their  oaths  of  allegiance ,  were  not 
likely  lo  have  thoroughly  abjured  their  former  principles. 
This  clause ,  which  modern  historians  generally  condeinn 
as  oppressive ,  had  the  strong  support  of  Mr.  Somers , 
then  solicitor-general.  It  was ,  however ,  lost  through  the 
court's  conjunction  with  the  lories  in  the  lower  house , 
and  the  bill  itself  fell  to  the  ground  in  the  upper;  so  that 

Here  iheir  regnlators,  sad  also  who  were  the  public  aswrtors  of  ths 
diapeiuing  power.  "  The  examinations  taken  before  this  comniittee 
are  printed  in  the  Lords'  Joumals,  lo  Dec.  1689;  and  there  certainly 
does  not  appear  any  want  of  zeal  to  convict  the  guilty.  But  neither 
tbe  law  nor  the  proofs  would  serve  them.  They  could  establish  no- 
thing against  Dudley  Norlh,  (he  tory  sheriff  of  1^83,  except  that  he 
had  named  lord  Russell's  panel  himself,  which,  though  irregular  and 
doubtless  Ul-designed,  bad  unluckily  a  precedent  in  the  conduct  of 
the  famous  whig  sheriff,  SLngsby  Bethell;  a  man  who,  like  North, 
though  on  the  opposite  side,  cared  more  for  his  parly  than  fbr 
decency  and  justice.  Lord  Halifax  was  a  good  deal  hurt  in  character 
by  this  report,  and  never  made  a  coDsiderabte  figure  afterwards. 
Burnet,  34.  His  mortification  led  hiro  to  engage  in  ao  intrigue  with 
the  late  king,  which  was  discoveredj  yet  I  suspect  that,  with  big 
nsual  Tersaliliiy,  be  again  abandoned  that  cause  before  his  death. 
Ralph,  4I17.  The  aclof  grace  (iW.  and  M.  c.  10.)  cimtained  a  small 
Dumber  of  exceptioiis,  too  many  indeed  for  its  name;  but  probably 
there  woidd  have  been  difficulty  in  prevailing  on  the  houses  to  pass  it 
generally;  and  no  one  was  evermolesled  afterwards  on  accoant  of  bit 
cnndact  before  the  revolution , 
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those  who  had  come  into  corporations  hy  very  ill  meu» 
retained  their  power,  to  the  great  disadvantage  of  the 
revolution  party,  as  the  neit  elections  made  a|^>ear. ' 

Hut  if.  the  whigs  behaved  in  these  instances  ^th  too 
much  of  that  passion  which ,  though  offensive  and  mis- 
chievous in  its  excess ,  is  yet  almost  inseparable  from 
patriotism  and  incorrupt  sentiments  in  so  numerous  an 
assembly  as  the  house  of  commons ,  they  amply  redeemed 
iheir  glory  by  what  cost  them  the  new  king's  favour, 
their  wise  and  admirable  settlement  of  the  revenue. 

The  first  parliament  of  Charles  II  had  fixed  on 
i,loo,oool.  as  the  ordinary  revenue  of  the  crown  ,  suf- 
ficient in  times  of  no  peculiar  exigency  tor  the  support 
of  its  dignity  and  for  the  public  defence.  For  this  they 
provided  various  resoutces ;  the  hereditary  excise  on  li- 
quors ,  granted  in  lieti  of  the  king's  feudal  rights ,  o&er 
excise  and  custom  duties  granted  for  his  life ,  the  post- 
office,  the  crown  lands,  the  tax  called  hearth-money,  or 
two  shillings  for  every  house  ,  and  some  of  smaller  con- 
sequence. These  in  the  beginning  of  that  reign  fcU  short 
of  the  estimate,  hut  before  its  termination,  by  the  improve- 
ment of  trade  and  stricter  managem^it  of  the  customs, 
they  certainly  exceeded  that  sum.  For  the  revenue  of 
James  from  these  sources ,  on  an  average  of  the  four  years 
of  his  reign,  amounted  to  i,5oo<9641-;  to  which  some- 
thing more  than  4oo,oool.  is  to  be  added  for  the  pnMlUce 
of  duties  imposed  for  eight  years  by  his  parliament  of 
i685. • 

'  Pari.  Hist.  5oS,  et  poal.  Journals,  i  and  to  Jan.  1689-90. 
Buraet's  account  is  coDfosed  and  inaccurate ,  ai  is  very  commonlv  tbe 
case  :  he  trusted,  I  beUere ,  almost  entirdj  to  his  msnior;.  Balph 
and  Somervitle  are  scarce  ever  candid  towards  the  vrhigs  in  this  reign. 

'  Pari.  Hilt.  i5o. 
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William  appears  to  have  entenaioed  no  doubt ,  that 
this  great  revenue ,  as  well  as  all  the  power  and  preroga- 
tive of  the  crown ,  became  vested  in  himself  as  king  of 
England ,  or  at  least  ought  to  be  instantly  settled  by  par- 
liament according  to  the  usual  method '.  There  could  in- 
deed be  no  pretence  for  disputing  his  right  to  the  heredi- 
tary excise ,  though  this  seems  to  have  been  questioned 
in  debate ;  but  the  commons  soon  displayed  a  considerable 
reluctance  to  grant  the  temporary  revenue  for  the  king's 
life.  This  had  been  done  for  several  centuries  in  the  first 
parliament  of  every  reign.  But  the  accounts  for  which 
they  called  on  this  occasion  exhibited  so  considerable  an 
increase  of  the  receipts  on  one  hand,  so  alarming  a  dis- 
position of  the  expenditure  on  the  other,  that  they  deemed 
it  expedient  to  restrain  a  liberality ,  which  was  not  only 
likely  to  go  beyond  their  intention ,  but  to  place  them , 
at  least  in  future  times ,  too  much  within  the  power  of 
the  crown.  Its  average  expenses  appeared  to  have  been 
1,700,000!.  Of  this  6io,oool.  was  the  chaise  of  the  late 
king's  army  ,  and  83,4931-  of  the  ordnance.  Nearly 
90,0001.  was  set  under  the  suspicious  head  of  secret  serr 
vice,  imprested  to  Mr.  Guy,  secretary  of  the  treasury'. 
Thus  it  was  evident ,  that ,  far  from  sinking  below  the 

'  Bdmet,  i3.  Ralph,.  i38.  ig4-  Some  of  the  lawyers  eDdeaToured 
to  persuade  the  honse,  that  the  rcTenue  having  been  graated  lo 
lames  for  his  life,  deTobed  to  William  daring  the  natural  life  of  the 
former;  a  tecfaniciil  sabdetj  againat  the  apirit  of  (he  grant.  Somers 
teems  not  to  have  come  into  thisi  hnt  it  ia  hard  to  collect  the  sense 
of  speeches  from  Grey's  memoranda.  Pari.  Hist.  iSg.  It  is  not  to  be 
understood  that  the  lories  nniTersally  were  in  favour  of  a  grant  for 
life,  and  the  whigs  against  it.  But  as  the  latter  were  the  majorily,  it 
was  in  their  power ,  speaking  of  them  as  »  party ,  to  have  carried  the 
meaaore. 

'  Pari.  Hist.  187. 
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proper  level ,  as  had  been  the  general  complaint  of  the 
court  in  the  Stiiart  reigns,  the  revenue  was  greatly  and 
dangerously  above  it;  and  its  excess  might  either  be  con-. 
somed  in  unnecessary  luxury,  or  be  diverted  to  the  worse 
purposes  of  despotism  and  corruption.  They  had  indeed 
just  dedared  a  standing  army  to  be  ill^al.  But  there 
could  be  no  such  security  for  the  observance  of  this  de- 
claration ,  as  the  want  of  means  in  the  crown  to  maintain 
one.  Their  experience  of  the  interminable  contention 
about  supply ,  which  had  been  fought  with  various  suc- 
cess between  the  kings  of  England  and  their  parliaments 
for  some  hundred  years ,  dictated  a  course  to  which  they 
wisely  and  steadily  adhered ,  and  to  which  perhaps  above 
all  other  changes  at  this  revolution ,  the  augmented  au- 
thority of  the  house  of  commons  must  be  ascribed. 

They  began  by  voting  that  i,aoo,oool.  should  be  the 
annual  revenue  of  the  crown  in  lime  of  peftce^and  that 
onehalf  oftbisshould  be  appropriated  to  the  maintenance 
of  the  king's  government  and  royal  family,  or  what  is  now 
called  the  civil  list ,  the  other  to  the  public  defence  and 
cuntingeni  eipenditure  ' .  The  breaking  out  of  an  ^bt 
years'  war  rendered  it  impossible  to  carry  into  ^ect  tbese 
resolutions  as  lo  the  peace  establishment ;  but  they  did 
not  lose  sigbl  of  their  principle ,  that  the  king's  regular 
and  domestic  expenses  ^ould  be  determined  by  a  fixed 
annual  sum  ,  distinct  from  the  other  departments  of 
public  service.  They  i^teedilv  improved  upon  their  ori- 
ginal svheme  of  a  deGnite  revMtne,  by  taking  a  mor«  close 
and  voustant  superintendence  of  these  departments  ,  the 
uavy,  army,  and  wdnaDce.  Estimates  li  the  probable 
vipeulilurv  wert  re;;uUriy  Uid  befor*  them ,  and  the 

•  ft«t.  lliH.  ,s»i. 


n,<jr.=^-,  by  Google 


CHAP.  XV.  —  WIIilAH.  377 

supply  granted  was  strictly  appropriated  to  each  partis 
cular  service. 

This  great  and  fundamental  principle ,  as  it  has  long 
been  justly  considered ,  that  the  money  voted  by  pariia^ 
ment  is  appropriated ,  and  can  only  be  applied ,  to  cer- 
tain specified  heads  (^  expenditure,  was  introduced,  as 
I  have  before  mentioned ,  in  the  reign  of  Charles  II ,  and 
generally ,  though  not  in  every  instance  ,  adopted  by  his 
parliament.  The  unworthy  bouse  of  commons  that  sat 
in  i685,  not  content  with  a  needless  augmentation  of 
the  revenue,  took  credit  with  the  king  for  not  having 
appropriated  their  supplies.  But  from  the  revolution  it 
has  been  the  invariable  usage.  The  lords  of  the  treasury , 
by  a  clause  annually  r^ieated  in  the  apprt^riation  act  (^ 
every  session ,  are  forbidden ,  under  severe  penalties ,  to 
order  by  their  warrant  any  monies  in  the  exchequer , 
so  appropriated ,  from  being  issued  for  any  other  sei^ 
vice ,  and  the  officers  of  the  exchequer  to  obey  any  such 
warrant.  This  has  given  the  house  of  commons  so  effec- 
tual a  control  over  the  executive  power,  or ,  more  truly 
speaking,  has  rendered  it  so  much  a  participator  in  that 
power,  that  no  administration  can  possibly  subsist  with- 
out its  concurrence ;  nor  can  the  session  of  parliament  he 
intermitted  for  an  entire  year,  without  leaving  both  the 
naval  and  military  force  of  the  kingdom  unprovided  for. 
In  time  of  war ,  or  in  circumstances  that  may  induce  war, 
it  has  not  been  very  uncommon  to  deviate  a  little  from 
the  rule  of  appropriation ,  by  a  grant  of  considerable 
sums  on  a  vote  of  credit ,  which  the  crown  is  thus  enabled 
to  apply  at  its  discretion  during  the  recess  of  parliament; 
and  we  have  had  also  loo  frequent  experience ,  that  the 
charges  of  public  service  have  not  been  brought  within 
the  limits  of  the  last  year's  appropriation.  But  the  ge- 
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neral  priociple  has  not  perhaps  been  often  transgressed 
without  sufficient  reason ;  and  a  house  of  commons  would 
be  deeply  responsible  to  the  country ,  if  through  supine 
confidence  it  should  abandon  that  high  privilege  which 
has  made  it  the  arbiter  of  court  factions ,  and  the  regu- 
lator of  foreign  conneiions.  It  is  to  thb  transfermce  of 
the  executive  goTemment ,  for  the  phrase  is  hanMy  too 
strong ,  from  the  crown  to  the  two  houses  of  parliament , 
and  especially  the  commons,  that  we  owe  the  proud  at- 
titude which  England  has  maintained  since  the  revolu- 
tion, so  extraordinarily  dissimilar,  in  the  eyes  of  Eu- 
rope ,  to  her  condition  under  the  Stuarts.  The  supplies 
meted  out  with  niggardly  caution  by  former  parliaments 
to  sovereigns  whom  they  could  not  trust ,  have  flowed 
with  redundant  protuseness ,  when  they  could  judge  of 
their  necessity  and  direct  their  application.  Doubtless  the 
demand  has  always  been  €xed  by  the  ministers  of  the 
crown ,  and  its  influence  has  retrieved ,  in  some  degree , 
the  loss  of  authority ;  but  it  is  still  true  that  qo  small 
portion  of  the  executive  power,  according  to  the  esta- 
blished laws  and  customs  of  oar  goTemment ,  has  passed 
into  the  hands  of  ^t  body  which  prescribes  the  ap- 
plication of  the  revenue,  as  well  as  investigates  at  its 
pleasure  every  act  of  the  administratioa.  ' 

The  convention  parBament  continued  the  revenue ,  as 
it  already  stood ,  onlii  Decenber.  1690'.  Ilieip  succes- 

'  H*lMlrs  PrpCMknt,  Ui.  80  et  Ma.  Hargravc's  Juridical  Argo- 
invnts,  i,  39  4, 

*  I  W.  md  M.  MM.  1.  c  ».  TVu  iMa  ialiMiliil  ••  a  [atinsioiul  *et 
"■(or  ^  p(*t«alui(  aU  dopMCs  Md  yiiMwiai  caaccrniiig  the  co(- 
U-«ii>|!,  l«KTiB(,  Mid  anjouoi  tbe  frntUr  mane  due  and  fxjMe 
>K  Itw  Kiptt^^'lkaUlv  ktBuxOurtall  and  James  U,  wiiilit  the 
»«MI*r  w^iajE  iW  »M,  b  «,de,  rfw  nwidaatiw   nf  the  preMOl 
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sors  conijdied  so  fur  with  the  king's  expectatioD ,  as.  to 
grant  die  excise  duties ,  besides  those  that  were  heredi- 
tary, for  the  lives  of  William  and  Mary,  and  that  of  the 
survivor '.  The  customs  they  only  continued  for  four 
years.  They  provided  extraordiflary  supplies  for  lh,c  con- 
duct  of  the  war  on  a  scale  of  armainent ,  and  consequaitly 
of  expenditure',  unparalleled  in  the  annals  of  England. 
Bat  the  hesitation ,  and ,  as  the  king  imagined ,  the  distrust 
they  had  shown  in  settling  the  ordinary  revenue,  sunk 
deep  ioto  his  mind ,  and  chiefly  alienated  him  from  the 
vhigs ,  who  were  stronger  and  more  conspicuous  than 
their  adversaries  in  the  two  sessions  of  1689.  If  we  believe 
Burnet ,  he  felt  so  indignantly  what  appeared  a  systematic 
endeavour  to  reduce  his  power  below  the  ancient  standard 
of  the  monarchy,  that  he  was  inclined  to  abandon  the 
government ,  and  leave  the  nation  to  itself.  He  knew 
well ,  as  he  told  that  bishop ,  what  was  to  be  alleged  for 
the  two  forms  of  government ,  a  monarchy  and  a  common- 
wealth ,  and  would  not  determine  which  was  preferable ; 
but  of  all  forms  he  thought  the  worst  was  that  of  i  mo- 
nai'cby  without  the  necessary  powers. ' 

The  desire  of  rule  in  William  III  was  as  magnanimous 
and  public-spirited  as  ambition  can  ever  be  in  a  human 

'  ■  W.  and  M.  c  3.  Aa  ■  maA  of  reipect,  no  doubt,  ta  th«  king 
and  qn«eD,  it  wai  provided  that  if  botb  should  die,  the  racceuor 
should  only  eajoj  thi«  revenne  of  excise  till  December,  i6(|3.  In  the 
liebate  oo  this  subject  in  the  new  pailiament,  the  torlei,  eicept  Sey- 
iilont',  fete  For  lettlmg  the  revenue  during  the  king's  life ;  bnt  msnj 
wbigi  spoke  on  the  other  side.  Plrl.  Hitt,  S5i.  The  laner  jnstlj  nr- 
ged  ,  that  the  amount  of  the  revenue  onght  to  be  well  known  before 
they  proceed  to  settle  it  for  an  indefinite  time.  The  tones,  at  that 
lime,  had  great  hopes  of  the  king's  bvour ,  and  look  this  method  of 
securing  it. 

'  Buniet ,  35 . 
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bosom.  It  was  the  consciousness  not  only  of  having  devot- 
ed himself  to  a  great  cause ,  the  security  of  Europe ,  and 
especially  of  Great  Britain  and  Holland ,  against  unceasing 
aggression  ,  hut  of  resources  in  his  own  firmness  and  sa- 
gacity which  no  other  person  possessed.  A  commanding 
force ,  a  copious  revenue,  a  supreme  authority  in  coun- 
cils, were  not  sought ,  as  by  the  crowd  of  kings,  for  the 
enjoyment  of  selfish  vanity  and  covetousness ,  but  as  the 
only  sure  instruments  of  success  in  his  high  calling ,  in 
the  race  of  heroic  enterprise  which  Providence  had  ap- 
pointed for  the  elect  champion  of  civil  and  religious  li- 
berty. We  can  hardly  wonder  that  he  should  not  quite 
render  justice  to  the  motives  of  those  who  seemed  to 
impede  his  strenuous  energies  \  that  he  ^ould  resent  as 
ingratitude  those  precautions  against  abuse  of  power  by 
bim ,  the  recent  deliverer  of  the  nation  which  it  had 
never  called  for  against  those  who  had  sought  to  en- 
slave it. 

But  reasonable  as  this  apology  may  be ,  it  was  still  an 
unhappy  error  of  William  that  he  did  not  sufficiently 
weigh  the  circumstances  which  had  elevated  him  to  the 
English  throne,  and  the  alteration  they  had  inevitahly 
nuide  in  the  relations  between  the  crown  and  (he  parlia- 
ment, (^Jiosen  upon  the  popular  principle  of  general 
freedom  and  public  good ,  on  the  ruins  of  an  ancient 
hereditary  throne,  he  could  expect  to  reign  on  no  other 
terms  than  as  the  chief  of  a  commonwealth,  with  no  other 
authority  than  the  sense  of  the  nation  and  of  parliament 
deemed  congenial  to  the  new  constitntion.  "Hie  debt  of 
gratitude  to  him  was  indeed  immense ,  and  not  sufficiently 
remembered ;  but  it  was  due  fw  having  enabled  the  na- 
li«u  to  rv^enerale  itself,  jukI  to  place  barriers  against 
tuturf  ass«ulls.  to  provide  securities  against  fntore  mis- 
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government.  No  one  could  seriously  assert  that  James  D 
was  the  only  sovereign  of  whom  there  had  been  cause  to 
complain.  In  almost  every  reign ,  on  the  contrary,  which 
our  history  records ,  the  innate  love  of  arhitrary  power 
had  produced  more  or  less  of  oppression.  The  revolution 
was  chiefly  heneficial  as  it  gave  a  stronger  impulse  to  the 
desire  of  political  liberty,  and  rendered  it  more  exten- 
sively attainable.  It  was  certainly  not  for  the  sake  of  re- 
placing James  by  William  with  equal  powers  of  doing 
injury,  that  the  purest  and  wisest  patriots  engaged  in  that 
cause ,  hut  as  the  sole  means  of  making  a  royal  govern- 
ment permanently  compatible  with  freedom  and  justice. 
The  Bill  of  Rights  had  pretended  to  do  nothing  more  than 
stigmatize  some  recent  proceedings ;  were  the  represen- 
tatives of  the  nation  to  stop  short  of  other  measures  be- 
cause they  seemed  novel  and  restrictive  of  the  crown's 
authority,  when  forthe  want  of  them  the  crown's  authority 
had  nearly  freed  itself  from  all  restriction  P  Such  was 
their  true  motive  for  limiting  the  revenue ,  and  sueh  the 
ample  justification  of  those  important  statutes  enacted  in 
the  course  of  this  reign ,  which  the  king ,  unfortunately  for 
hb  reputation  and  peace  of  mind  ,  too  jealously  resisted. 
It  is  by  no  means  unusual  to  find  mention  of  a  common- 
wealth or  republican  party,  as  if  it  existed  in  some  force 
at  the  time  of  the  revolution  ,  and  throughout  the  reign 
of  William  III;  nay  some  writers,  such  as  Hume,  Dal- 
rymple  and  Somerville ,  have ,  by  patting  them  in  a  sort 
of  balance  against  the  Jacobites ,  as  the  extremes  of  the 
whig  and  tory  factions ,  endeavoured  to  persuade  us  that 
the  one  was  as  substantial  and  united  a  body  as  the  other. 
It  may,  however,  be  confidently  asserted,  that  no  repub- 
lican parly  had  any  existence ;  if  by  that  word  we  are  to 
understand  a  set  of  men  whose  object  was  the  abolition 
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of  our  limited  monarchy.  There  might  unquestionably  be 
persons ,  especially  among  the  independent  sect ,  who 
cherished  the  memory  of  what  they  called  the  good  old 
cause,  and  thought  civil  liberty  irreconcileahle  with  any 
form  of  regal  government.  But  these  were  too  inconsi- 
derable and  too  far  removed  from  political  influence  to 
deserve  the  appellation  of  a  party.  I  believe  it  would  be 
difficult  to  name  five  individuals  to  whom  even  a  specu- 
lative preference  of  a  commonwealth  may  with  greal'pro- 
bability  be  ascribed.  Were  it  otherwise,  the  numerous 
pamphlets  of  this  period  would  hear  witness  to  their  ac- 
tivity. Yet  with  the  exception ,  perhaps ,  of  one  or  two , 
and  those  rather  equivocal ,  we  should  search ,  I  suspect , 
the  collections  of  that  time  in  vain  for  any  manifestations 
of  a  republican  spirit.  If  indeed  an  ardent  zeal  to  see  the 
.  prerogative  effectually  restrained,  to  vindicate  that  high 
authority  of  the  house  of  commons  over  the  executive 
administration  which  it  has  in  fact  claimed  and  exercised, 
to  purify  the  house  itself  from  corrupt  influence ,  if  a 
tendency  to  dwell  upon  the  popular  origin  of  civil  society^ 
and  the  priociples  which  Locke ,  above  other  writers , 
had  brought  again  into  feshion ,  be  called  republican ,  as' 
in  a  primary  but  less  usual  sense  of  the  word  they  may, 
no  one  can  deny  that  this  spirit  eminently  characterised 
the  age  of  William  m.  And  schemes  of  reformation 
emanating  from  this  source  were  sometimes  o£fered  to 
the  world ,  trenching  more  perhaps  on  the  established 
constitution  than  either  necessity  demanded  or  prudence 
Warranted.  But  these  were  anonymous  and  of  little  in- 
fluence ,  ner  did  they  ever  extend  to  the  absolute  sub- 
version of  the  throne. ' 

'  See  the  Soraers  Tracts,  but  still  more  the  Collection  of  State 
Tracta  in  the  time  of  William  HI ,  in  three  volnmes  Mio.  These  are 
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WitUam ,  however,  was  very  early  led  to  imagine , 
whether. through  the  iasinuaiions  of  lo.rd  Nottingham, 
as  Burnet  pretends ,  or  the  natural  prejudice  of  kings 
against  those  who  do  not  comply  with  them ,  that  there 
not  only  existed  a  repuhlicau  party,  but  that  it  numhered 
many  supporters  among  the  principal  whigs.  He  disGolved 
the  convention  parliament,  and  gave  his  confiden(^e  for 
some  time  to  the  opposite  faction  '.  But  among  these  a 
real  disaffection  lo  his  government  prevailed  so  widely, 
that  he  could  with  difBculty  select  men  sincerely  attached 

almost  eatirelj  od  thewbig  side,  and  many  of  tfaeni,  lu  I  hare  inti' 
mated  Id  the  text,  lean  so  far  toward  repoblicaniam,  tu  to  auert  the 
□rigiaal  sovereignly  of  the  people  in  very  iirong  terms,  and  lo  pro- 
pose Taiioas  cbangps  in  the  constitution ,  such  as  a  greater  eqaalitji  in 
the  repreientHtion.  But  I  have  not  observed  any  ooe  which  recom- 
mend* ,  even  coTertly,  the  abolition  of  hereditary  monArchj. 

'  The  sudden  dissolution  of  this  pailiament  cost  bin  the  hearts  of 
(hoEie  who  had  made  bim  king.  Besides  ceieral  temporaiary  writmgs, 
especially  the  Impartiallnquiry  ofdieEarl  ofWarriagton,  an  honest 
andintrepidwhig(Balph,  ii.  1 88 ),  we  hare  a  letter  from  Mr.  Whar- 
loQ  (afWwards  marquis  of  Wharton)  to  the  king,  in  Dolrymple , 
Appendix,  p.  So ,  on  tbe  change  in  his  goodcHs  at  this  time ,  written 
in  a  alrain  of  bold  and  bitter  expostulatioD,  especially  on  tbe  score  of 
his  employing^  those  wbo  bad  been  the  servants  of  the  late  tkmily , 
alluding  probably  to  Goddphin,  who  was  indeed  open  to  much  ex- 
ception. *'  I  wish , "  says  lord  Sbrewsbaiy  in  the  same  year ,  '*  yon 
could  have  established  your  party  npon  the  moderate  and  honest- 
principled  men  of  both  factions ;  bat  as  there  he  a  necessity  of  de- 
cbriug,  I  shall  make  no  difficaliy  to  ovtn  my  sense,  that  your  mnjetty 
and  the  government  are  much  more  safe  depending  upon  the  whig*, 
whose  designs,  if  any  against,  are  improbabie  and  remoter,  than 
with  the  tories ,  wbo  many  of  them ,  qaeslionless ,  would  bring  in 
king  James;  and  the  very  best  of  them,  1  doubt,  have  a  regency  still 
in  their  heads ;  for  tbongh  I  agree  them  to  be  tbe  properest  instni- 
menla  to  carry  tbe  prerogative  high,  yet  I  fear  they  have  so  im- 
reuonable  a  veneration  for  monarchy,  as  not  altogether  to  ^iprove 
the  fonndation  yours  is  built  upon."  Shrewsbnry  C<»resp<md.  i5. 
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to  it.  The  majority  professed  only  to  pay  allegiance  as  (o 
a  sovereign  de  fiiclo ,  and  violently  opposed  the  bill  of  re- 
cognition in  1690,  hoth  on  account  of  the  words  rightful 
and  lawful  king  which  it  applied  to  William ,  and  of  its 
declaring  the  laWs  passed  in  the  last  parliament  to  have 
been  good  and  valid '.  They  had  influence  enough  with 
the  king  to  defeat  a  bill  proposed  by  the  whigs,  by  which 
an  oath  of  abjuration  of  James's  right  was  to  be  taken  by 
all  persons  in  trust  *.  It  is  by  no  means  certain  that  even 
those  who  abstained  from  all  connexion  with  James  after 

■  ParL  Hift.  $75.  Ralph,  19J.  Bamet,  41.  Tno  remirkBble  proteita 
were  entered  on  the  jonmals  of  the  loidi  on  oecamon  of  this  bill ; 
one  by  the  whig) ,  who  were  out-anmbered  on  a  particnlar  dmsion , 
and  another  by  the  tories  on  the  pawing  of  the  bill.  They  tm  both 
Tehemently  eipreued,  and  are  among  the  not  very  numennu  instuices 
wherein  the  original  whig  and  tory  principles  have  been  opposed  to 
each  other.  The  tory  protest  was  expunged  by  order  of  the  bouse.  It 
u  signed  by  eleven  peers  and  six  bi»bop» ,  aaiong  whom  were  Siil- 
lingfleet  and  Lloyd.  The  whig  protest  bas  bnt  ten  signatnres.  The 
convention  had  already  passed  an  act  for  preveutiag  donbis  concern- 
ing their  own  authority,  1  W.  and  H.  slat.  i.  c.  i.  which  could  of 
course  have  no  more  validity  than  they  were  able  to  give  it.  Tbis 
bill  had  been  mnch  opposed  by  the  tories.  Pari.  Uiat.  v.  111. 

Id  order  to  make  this  clearer,  it  ibould  be  observed,  tbat  the  con- 
ventioD  which  restored  Charles  II  not  having  been  snininoned  by  his 
writ,  was  not  rei^oned  by  some  royalist  lawyers  capable  of  passing 
vahd  acts;  and  consequently  all  the  statutes  enacted  hy  it  were  con- 
firmed by  the  authority  of  the  next.  Clarendon  lays  it  down  as  un- 
deniable, that  sach  confirmation  was  necessary.  Nevertheless,  this 
objection  having  been  made  in  the  court  of  king's  bench  to  one  of 
their  acts,  the  jndges  would  not  admit  it  to  be  disputed,  and  said, 
that  the  act  being  made  by  king,  lords,  and  comiuons,  they  ought 
not  now  to  pry  into  any  defects  of  the  circumstances  of  calling  tfaem 
togedier,  neither  wonld  they  suffer  a  point  to  be  stirred,  wherein  the 
estates  of  so  many  were  concerned.  Heath  v.  Pryn,  i.  Veotris,  i5. 

■Great  indulgence  was  shown  to  ibeassertorsof  indefeasible  right. 
The  lords  resolved ,  that  ther«  should  be  no  penalty  in  the  hill  (o 
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his  loss  of  the  throne  woald  have  made  a  strenuous  re- 
sistance in  case  of  his  landing  to  recover  il '.  But  we  know 
that  a  large  proportion  of  the  tones  were  engaged  in  a 
confederacy  to  support  him.  Almost  every  peer,  in  fact, 
of  any  consideration  among  that  parly,  with  the  exception 
of  lord  Nottingham ,  is  implicated  hy  the  secret  docu- 
ments which  Macpherson  and  Dalrympte  have  hrought 
to  light;  especially  Godolphin,  Carmarthen,  and  Marl- 
borough ,  the  second  at  that  lime  first  minister  of  William, 
as  he  might  justly  he  called ,  the  last  with  circumstances 
of  extraordinary  aud  abandoned  treachery  towards  bis 
country,  as  well  as   bis  allegiance^.  Two  of  the  most 

dUable  any  person  frooi  oittiog  and  Toting  in  either  haniie  of  parliq- 
ment.  Jouroali,  May  5,  1690.  The  bill  iras  rejected  in  the  com- 
moui  b;  igi  10  178.  Journ^la,  April  26.  Par]  Hist.  Sg4.  BurDct,  41 , 
ibid, 

'  Some  English  mbjecd  look  James's  commission  ,  and  fitted  out 
priTateen  irhicb  attacked  oiir'ahipi.  Th*y  were  taken,  aud  it  was 
,  TCBoWed  to  by  them  as  pirates,  irhen  Dr.  Oldys,  the  king's  advocate , 
liad  the  aunrance  to  object  that  this  cuuld  not  be  done,  as  if  Jtmes 
had  still  the  prerogatives  of  a  sovereign  piince  by  the  law  of  nations. 
He  vias  of  conrse  tnmed  out ,  and  the  men  hanged ;  hut  this  is  one 
instance  among  many  of  the  difficulty  noder  which  the  government 
laboured  through  thecnrsed  distinction  of  .^icfa  and  jure  Ralph,  4i3. 
The  boards  of  customs  and  exci^  were  filled  by  Godolphin  with  Ja- 
cobites. Shrewsb.  Corresp.  St. 

'Th&  name  of  Carmarthen  is  perpetually  menlioucd  among  those 
Tthom  the  late  king  reckoned  his  friends.  Macpherson's  Papers,  i. 
4S7,  etc.  Yet  this  conduct  was  so  evidently  against  his  interest,  that 
we  may  perhaps  beheve  him  injiocerc.  William  was  certainly  well 
aware,  that  an  eiteuaive  conspiracy  had  been  formed  against  his 
throne.  It  was  of  great  importance  to  learn  the  persons  invoWed  in  it 
and  their  schemes.  May  we  not  presume ,  that  lord  Carmai-then's 
return  to  his  ancient  allegiance  was  feigned,  in  order  to  get  an  insight 
into  the  secrets  of  that  party?  Thishas  already  been  conjectured  by 
SomerviQe  (p.  ig'i)  of  lord  Sunderland,  who  is  aleu  implicated  hy 
Macpherson's  publication;  and  doubiles«  with  higher  probabilii]',  for 
III,  ,  aS 
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diitinguished  whigs  (and  if  the  imputation  is  not  fully 

Suuderisod,  ilwajf  >  favourite  of  William,  conld  not  without  in- 
MDily  hava  plotted  the  reitori^n  sf  >  prinee  be  wiu  wippoaed  to 
hare  bcir«7e(i.  It  u  rrident  that  William  wai  periecllj'  ntuten-  of  the 
Mb«l*  of  St.  Germain.  That  little  conrt  kneir  it  irw  betnjvd,  at¥l 
tha  luipicioa  fell  on  lord  Godolphin.  Dalrymple,  iSy.  But  I  tbink 
Sunderland  and  Carraarthm  more  likely. 

I  aboutd  he  inclined  to  auspect,  that  by  tooM  of  ihii  doable 
Ireachery  ibe  tecrel  of  princsM  Anoe'«  rop^ia*!  leltof  to  her  lather 
reached  WiUiam'i  ea».  She  had  eoaie  readily,  or  at  least  ifilhonl 
oppMitioD,  into  that  part  of  the  lettle men t  which  postponed  her  wc- 
cesiion  after  ihe  dealh  of  Uary,  for  the  remaiader  of  the  kin g'«  life. 
It  would  indeed  have  been  absurd  to  expect  that  WilliaiD  vaa  to  de- 
acand  froni  hii  ihrone  in  her  bToor ;  and  faar  pppoaition  eoald  not 
hare  been  of  mnch  avail,  Bnt  when  the  oiTil  list  and  rerenae  caiae 
to  be  letlted,  ihe  toriei  made  a  violent  efTort  to  aecure  an  inoome 
of  70,000!.  ■  year  to  her  and  her  faoiband.  Pari.  HisT.  4gi.  As  this  on 
one  hand  seemed  beyond  all  fair  proportion  to  the  income  of  the 
crown ,  so  the  whigs  were  hardly  less  unreasooable  in  contending 
that  she  shonid  depend  altogether  on  the  king 's  gensrout  j ;  eapecially 
as  by  letters  patent  in  the  lata  reign,  «Aioh  ibcy  affeeled  to  call  in 
qiteation ,  she  had  a  revenue  of  abont  3o,oool.  In  the  end  the  house 
resolved  to  address  the  king,  that  he  wontd  make  the  princess's  in- 
come GojOool.  in  the  whole.  This,  however,  left  an  irreconcileable 
enmity,  which  the  attifioes  of  Maiibomngb  and  his  wife  were  em. 
ployed  to  aggravate.  They  were  accustomed,  in  Ihe  ^nnger  nster'a 
little  court,  to  spesk  of  the  qneen  with  saverily,  and  of  the  king  with 
rude  and  odious  epithets.  Marlborough ,  bowaver,  went  much  farther. 
He  brought  that  narrow  and  foohsh  woman  into  his  own  dark  in- 
trigues with  Si.  Germain's.  She  wrote  to  her  father,  whom  she  had 
grossly,  and  almost  openly,  charged  with  imposing  a  spuiions  child 
at  prince  of  Wales ,  supplicating  bii  forgiveness ,  and  professing  re- 
pctttanoc  tot  the  part  she  had  taken.  Life  of  James ,  47G.  Maepheraon's 
Papers,!.  «4i. 

If  this  letter ,  as  cannot  seem  impn^ble,  became  known  to  Wil- 
liam, we  shall  have  a  more  satisfactory  explanation  of  Ihe  ^e^n's 
invincible  resentment  toward  her  sister  than  can  be  foiud  in  any 
other  put  of  their  histny.  Mary  refused  to  aec  the  ^nincesi  on  her 
death-bed;  which  shows  more  billeniess  than  suited  her  mild  and 
religions  temper,  if  we  loiA  only  to  their  public  sqaabbles  aboat  ihe 
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Churdiilb  u  iu  rooti*e.  Bnrael ,  90.  Cqn^nct  of  Dacheu  of  Mulbo- 
'  rough ,  4i-  Bot  the  queen  mnit  have  deeply  fell  the  anhappj,  (bongh 
necewatj,  itate  «f  eomity  in  nhich  ifae  irai  placed  towanb  her  father. 
She  had  borne  a  put  in  a  great  and  glorloui  enterpriie,  obedient  to 
a  woiosa'i  higheit  duty,  and  had  admirably  performed  tbo«c  of  the 
station  to  which  «he  was  called;  bat  still  with  tome  vioUlion  «f  lu- 
tnral  aentimenig ,  lud  aome  liability  to  the  reproach  of  tbois  who  ({q 
not  faiiiy  ettimate  the  cJrcumMance*  of  her  aitaaiion  ; 

Infalii !  titeanqae  ferut  «  facta  nuBorti. 
H«r  siiter,  who  had  voluntanly  trod  the  aame  path ,  who  bad  milled 
hsr  into  a  belief  of  her  brother'*  itlegitimMy,  had  now,  from  no  real 
aenae  of  duty,  but  ont  of  pique  and  weak  compliance  irith  canning 
ftTOnrilea,  loUdted  in  a  etandaatine  manner  the  lale  king'a  pardon, 
while  hit  malediction  reKinnded  in  the  em  of  the  queen.  Tbif  feeble 
IICM  and  dnplicity  made  ■  lialerly  friendship  imposMMe. 

As  for  lord  Miriborongb,  he  wm  among  the  firal,  if  we  except 
■ome  Scots  renegades ,  who  abandoned  the  cause  of  the  revolutioD . 
He  had  so  •iguBUy  broken  the  tie*  of  personal  gratitude  in  bis  deser< 
tion  of  the  king  on  that  occiaton ,  that ,  according  to  the  severe  re- 
ntariiof  Hame,  his  condact  required  for  ever 'afterwards  the  most 
apright,  the  most  disinterested,  and  most,  public-spirited  behaviour 
to  render  it  jnsiiGabte.  What  then  must  we  think  of  it ,  if  we  find  in 
the  whole  of  this  great  man's  political  life  nothing  but  ambition  and 
rapacity  in  his  motives,  nothing  Iral  treachery  and  ititrigue  in  his 
.  means  I  He  lietrayed  and  abandoned  Jame*  becanse  he  could  not  rise 
in  his  fhvour  without  a  .sacrifice  that  he  did  not  care  to  owke ;  he 
{Atadoned  William  and  betrayed  England  because  some  obstacle* 
ttoodyet  in  the  way  ufbJs  ambition.  I  do  not  mean  only,  when  I  say 
that  he  belr«yed  Englsnd,  thai  be  was  ready  to  lay  her  independ- 
ence and  Ubertj  at  the  feet  of  James  II  and  Louis  XIV ,  but  that  in 
one  memorable  instance  he  communicated  to  the  court  of  St.  Ger- 
main ,  and  through  that  to  the  court  of  Versailles ,  the  secret  of  an 
expedition  against  BreM,  which  failed  in  consequence  with  the  loss 
of  the  commander  and  eight  handred  men.  Dalrymple,  iii.  i3.  Life 
pf  James,  Sii.  Macpberson,  i.  JKy.  In  short ,  bis  whole  life  was  suci) 
a  pictiu«  of  meanness  and  treachery,  that  one  must  rate  military  ser- 
vices very  high  indeed  to  preserve  any  esteem  for  his  memory. 

The  private  memoirs  of  James  II  as  wdl  as  the  papers  pnblidied 
by  Hacpherson  show  na  how  little  treason,  and  especially  a  double 
treason,  is  thanked  or  trusted  by  those  whom  it  pretends  to  serve. 


n,,r.=^-,  by  Google 


388  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND. 
substantiated  against  others '  by  name ,  we  know  geoeratty 

We  lee  that  neither  Clmrclilll  nor  Busiell  obtlined  any  cnnfidence 
from  the  banished  king.  Their  motiTei  yten  always  suspected,  and 
•omelhing  more  solid  than  profeuioni  of  loyalty  naa  demanded, 
though  at  the  expense  of  their  own  credit  James  could  not  forgire 
Russell  for  saying  that  if  ihe  French  fleet  came  out  he  must  fight. 
Hacpherson,  i.  i4>-  If  ProTidence  inits  wrath  had  visited  this  island 
once  more  with  »  Stnait  restoraiion,  we  may  be  sure  that  these  per- 
fidious apostates  would  have  been  no  gainers  by  the  change* 

'  During  William's  absence  in  Iceland,  in  i6go,  some  of  the  wlugi 
Gondocted  themselves  in  a  manner  to  raise  saapicions  of  their  fidelity, 
u  appears  by  those  most  interesting  letters  of  Mary,  pnliliihed  by 
Dalrymple,  which  display  her  entire  and  devoted  affeciion  to  a  hus- 
band of  cold  and  sometimes  harah  manners,  but  capable  of  deep  and 
powerfill  attachment,  of  whirh  she  was  the  chief  object.  1  have  heard 
that  the  lale  prop^etor  of  these  royal  letters  was  offended,  but  not 
judiciously ,  with  their  publication ;  and  that  the  black  box  of  king 
William  that  contaioed  them  has  disappeared  from  Kensington.  The 
names  of  the  duke  of  Bolton ,  his  son  the  marquis  of  Winchester,  the 
earl  of  Monmonth,  lord  Montagu,  and  major  Wildman,  occur  as 
objects  of  the  queen's  or  her  minister's  suspicion.  Dalrymple ,  Ap- 
pendix ,  107,  etc.  But  Carmarthen  was  desirous  to  throw  odium  on 
the  whigs;  and  none  of  these,  except  on  one  occasion  lord  Win- 
chester, appear  to  be  mentioned  in  the  StnaM  Papers.  Even  Mon- 
mouth, whose  want  both  of  principle  and  sound  sense  niight  canae 
reasonable  distrust,  and  who  lay,  at  dilTcrent  times  of  his  life,  nnder 
this  suspicion  of  a  Jacobite  inlrigue ,  is  never  mentioned  in  Macpher- 
son ,  or  any  other  book  of  iinthority ,  within  my  recollection.  Yet  it 
is  evident  generally  thai  there  was  a  disaffected  party  amo^g  the 
whigs,  or,  as  in  the  Stuart  Papers  ihey  were  called,  republicans,  who 
entertained  the  baseless  project  of  restoring  James  upon  terms.  These 
were  chi^y  what  were  called  oompomiderB,  to  distinguish  them 
.  from  the  thorough-paced  royatisls,  or  old  tortes.  One  person  whom 
we  should  least  expect  is  occasionally  spoken  of  as  inclined  to  a  king 
whom  he  had  been  ever  conspicuous  in  opposing  —  the  earl  of 
Devonshire;  but  ibe  Stuart  agents  often  wrote  according  to  their 
wishes  tathei'  than  their  knowledge  ^  and  it  seems  hard  to  believe 
what  is  not  rendered  probable  by  any  part  of  his  public  conduct,  and 
agrees  so  little  with  the  general  consistency  of  his  faniily- 
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that  many  Were  liable  to  it)  forfeited  a  high  name  among 
their  contemporaries ,  in  the  eyes  of  a  posterity  which  has 
known  Aem  better-,  the  earl  or  duke  of  Shrewsbury, 
from  that  strange  feebleness  of  soul  which  hung  like  a  spell 
upon  his  nobler  qualities ,  and  admiral  Russell ,  from  in- 
solent pride  and  suUenness  of  temper.  Both  these  were 
engagetl  in  the  vile  intrigues  of  a  faction  they  abhorred  ^ 
but  Shrewsbury  soon  learned  again  to  revere  the  sove- 
reign he  had  contributed  to  raise,  and  wiUidrew  from 
the  contamination  of  Jacobitism.  It  does  not  appear  that 
he  betrayed  that  trust  which  William  is  said  wkh  extraor- 
dinary magnanimity  to  have  reposed  on  him ,  after  a  full 
knowledge  of  his  connexion  with  the  court  of  St.  Ger- 
main's'. But  Russell,  though  compelled  to  win  the  battle 
of  La  Hogue  against  his  will,  look  care  to  render  his 
splendid  victory  as  little  advantageous  as  possible.  The 
credulity  and  almost  wilful  blindness  of  faction  is  strongly 
mainifested  in  the  conduct  of  the  house  of  commons  as  to 
the  quarrel  between  this  commander  and  the  hoard  of 
admiralty.  They  chose  to  support  one  who  was  secretly 
a  traitor,  because  he  bore  the  name  of  whig ,  tolerating 
his  infamous  neglect  of  duty  and  contemptible  excuses, 
in  order  to  putt  down  an  honest ,  (hough  not  very  able 

'  Thia  fiict  apparenlly  resit  on  good  ~authorily^  it  is  repeatedly 
nieulioned  in  the  Sioart  Papers,  and  in  the  Life  of  Jam».  Yet 
Sluwabury's  letter  to  William,  after  FeDwiok'i  accDsidun  of  him, 
seems  hardlj  coaii^eat  with  the  kiug's  knowledge  of  the  troth  of 
that  charge  in  its  full  extmt.  I  think  that  he  served  his  master  faith- 
fully as  secretary,  at  least  after  foine  time,  though  his  warm  recom- 
meodatioD -of  Marlborough ,  "who  has  been  with  me  since  this  news 
[the  failure  of  the  attack  on  Brest  J  to  offer  his  services  with  all  Ibe 
expressions  of  duty  and  fidelity  imagiuable,"  (Shrewsbury  Corres- 
pondence,  47)  is  somewhat    inspicioas,  aware  as  hi-   was   of  that 
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minister,  who  belonged  to  the  torles'  .,  But  they  saw 
clearly  that  the  king  was  betrayed ,  though  nabtaken ,  in 
this  instance ,  as  to  the  persons ,  and  were  right  in  con- 
cluding that  the  men  who  had  effected  the  reTohition 
were  in  general  most  likely  to  maintain  it;  or,  in  the 
words  of  a  committee  of  the  whole  house ,  "  That  his  ma- 
jesty he  humbly  advised,  for  the  necessary  support  of 
his  goTemment ,  to  employ  in  his  councils  and  manage- 
ment of  his  affairs  such  persons  only  whose  principles 
oblige  them  to  stand  by  him  and  his  right  against  the  late 
king  James ,  aiid  all  other  pretenders  whatsoever  *.  "  It  is 
plain  from  this  and  other  votes  of  the  commons,  that  the 
tories  had  lost  that  majority  Which  they  seem  to  have 
held  in  the  first  session  of  this  parliament.^ 

It  is  not,  however,  to  be  inferred  from  this  extensive 
combination  in  favour  of  the  banished  king ,  that  bb  party 
embraced  the  majority  of  the  nation,  or  that  he  could 
have  been  restored  with  any  general  testimonies  of  satis- 
faction. The  friends  of  tlie  revolution  were  still  by  far 
the  more  powerful  body.  Even  the  secret  emissaries  of 
James  confess  that  the  common  people  were  strongly  pre- 
judiced against  bb  return.  His  own  enumeration  of  peers 

*  CommoDi'  Jouisala,  Nov.  18  et  pon.  Dairy mple  ,  iii.  ri.  Ralph, 
346. 

'  CommoDs'  Jouninli,  Jan.  1 1,  iGgi-S- 

'  BunMt  u;i ,  "  the  election*  of  parliament  C'^90)  "cnl  geuerall; 
for  men  irho  would  probably  have  declared  for  kin^  Jams*,  if  tbej 
coald  have  known  how  to  manage  matters  for  him."  P.  4i.  This  u 
qaite  an  exaggeration;  though  the  toriet,  lome  of  whom  were  at  thi* 
time  in  ptM«,  did  cenainly  succeed  in  sereral  divisioiu.  Bat  partie* 
bad  DOW  begun  to  be  tplit ;  the  Jacobite  loriea  Toting  with  (he  male- 
content  wfaigi.  Upon  the  nbole ,  rhb  house  of  common* ,  Uke  the 
next  which  foHowed  it ,  wa*  well  affected  to  the  revalntion-ietilemegt 
and  to  public  lihertj.  Whig  and  tory  were  becoming  little  OMire  ifeta 
nicknames. 
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attached  to  his  cause  cannot  he  hrought  to  more  than 
thirty,  exclusive  of  catholics  '  ;  and  the  real  Jacobites 
were ,  I  believe ,  in  a  far  less  proportion  among  the  cotti- 
mons.  The  hopes  of  that  wretched  victim  of  his  own 
bigotry  and  violence  rested  less  on  the  Loyalty  of  hia  for- 
mer subjects,  or  on  their  disaffection  to  his  rival ,  than 
on  the  perfidious  conspiracy  of  English  statesmen  and 
admirals,  of  lord-Ueutenants  and  governors  of  towns, 
and  on  so  numerous  a  French  army,  as  an  ill-defended 
and  disunited  kingdom  would  he  inolpable  to  resist.  H« 
was  to  return  ,  not  as  bis  brother,  alone  and  unarmed  , 
strong  only  in  the  consentient  voice  of  the  nation ,  but 
amidst  the  bayonets  of  3o,ooo  Frraicb  auxiliaries.  These 
were  the  pledges  of  just  and  constitutional  rule,  whom 
our  patriot  Jacobites  invoked  against  ibe  despotism  of 
William  III.  It  was  from  a  king  of  the  house  of  Stuart^ 
from  James  II ,  from  one  thus  encircled  by  the  soldiei's 
of  Loub  XIV,  that  we  were  to  receive  the  guarantee  of 
civil  and  religious  liberty.  Happily  the  determined  love 
of  arbitrary  power,  burning  uaextinguished  amidst  exile 
and  disgrace ,  would  not  permit  him  to  promise,  in  any 
distinct  manner,  those  securities  which  a  large  portion 
of  his  own  adherents  required.  The  Jacobite  faction  was 
divided  between  compounders  and  non^componuder* ; 
the  one  insisting  or  the  necessity  of  holding  forth  a  pro~ 
mise  of  such  new  enactments  upon  the  king's  restoration , 

' Maepheraon'a  Suta  P«p«rt,  i.  4^-  Thew  wera  all  toriei,  except 
tltree  or  four.  The  great  end  Jamea  and  hi)  •dherenta  had  in  Tiew 
was  lo  penaade  Louis  into  ■»  imuion  of  England ;  their  repreaeii' 
tationa,  therefinra,  are  to  be  taken  with  nmch  allonaace ,  and  In  Miaa 
catei  ire  know  them  to  be  hlie  j  ai  when  Jamen  a«sure*  hia  brother 
of  Veraaillea  that  three  parU  tt  lean  in  foar  of  the  English  clergy 
Ittd  Dot  idienthe  oaths  to  Willina.  Id.  409. 
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as  might  remove  all  jealousies  as  to  tbe  rights  'of  the 
church  and  people  ^  the  other ,  more  agreeably  to  James's 
temper,  rejecting  every  compromise  with  what  they 
called  the  republican  party  at  the  expense  of  his  ancient 
prerogative  ' .  In  a  declaration  which  he  issued  Irom 
St.  Germain  in  1693  there  was  so  little  acknowledgment 
of  error,  so  few  promises  of  security,  so  many  exceptions 
from  the  amnesty  he  offered ,  that  the  wiser  of  his  parti- 
sans in  England  were  willing  to  iasinnate  that  it  was  not 
authentic  '.  Thb  declaration  ,  and  the  virulence  of  Ja- 
cobite pamphlets  in  tbe  same  tone ,  must  have  done 
harm  to  hb  cause^.  He  published  another  declaration 
next  year  at  the  earnest  request  of  those  who  bad  se- 
ceded to  his  side  from  that  of  the  revolution ,  in  which 
he  held  forth  more  specific  assurances  of  consenting  to 
a  limitation  of  his  prerogative  *.  Bui  no  reflecting  man 

'  Mscphersan,  433.  Somers'  TriiclB,  xi.  94-  This  i»  a  pamphlet  of 
the  lime,  exposing  the  St.  Germiin  faction,  and  James's  nnwiUiug- 
nesi  to  make  concessions.  It  is  coiilirmed  bv  the  most  aulbeulic  do- 


*  Ralph,  35o.  Soniers' Tracts,  x.  iir. 

'  Many  of  tliese  Jacobite  tracts  are  printed  in  the  Somers  Collec- 
liop,  Tol.  X.  Tbe  more  'ire  read  of  tliem,  the  more  cause  appears  Cor 
tkankfii1nes«  that  the  nation  escaped  from  such  a  furious  party.  They 
confess,  io  general,  very  little  error  or  mlsgoTsmaient  in  James,  bat 
abound  iritb  malignant  calumnies  on  his  successor.  The. name  of 
Tnllia  is  repeatedly  given  to  the  mild  and  pious  Mary.  The  best  of 
these  libels  is  styled  "  Great  Britain's  just  Complaint,"  (p.  41(f)  by 
sir  James  Montgomery,  the  false  and  £ckle  proto-apostale  of  irhlggism. 
It  is  written  with  singulilT  vigour,  and  even  el^ance;  and  rather 
exteimates  than  denies  the  bults  of  the  late  r«ign. 

'Balph,  418.  See  the  Life  of  James,  Sol.  Ii  contains  chiefly  10 
absolute  promise  of  pardon,  a  declaration  that  he  would  protect  and 
defend  the  church  of  England  as  estabhshed  by  Ian,  and  secure  to  its 
members  all  the  churches,  universities,  schools,  and  colleges,  together 
with  its  immunities,  rights,  and  privileges,  a  promise  not  to  dispense 
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could  avoid  perceiving  that  such  promises  wrung  from 
his  distress  were  illusory  and  insincere ,  that  in  the  exult- 
ation of  triumphant  loyalty,  even  without  the  sword  of 
the  Gaul  thrown  into  the  scale  of  despotism ,  those  who 
dreamed  of  a  conditional  restoration  ,  and  of  fresh  gua- 
rantees for  civil  liberty,  would  find ,  like  the  presbyte- 
rians  of  1660  ,  that  it  became  tbem  rather  to  be  anxious 
about  their  own  pardon ,  and  to  receive  it  as  a  signal 
boon  of  the  king's  clemency.  The  knowledge  thus  ob- 

vrith  the  leat,  and  to  leave  the  dispeDsing  poirer  in  olher  matters  to 
be'  explained  and  limited  I>;  parliameot ,  to  fpve  the  rojal  aaient  to 
bills  for  frequent  parlidnents,  Irce  elections,  and  impartial  trial*,  and 
to  confirm  such  laws  made  under  the  present  nsnrpation  *s  shonld  be 
tendered  to  him  bj  parliament.  "  The  king  ,  "  he  says  himself,  "  was 
sensible  he  shonld  be  blamed  by  several  of  his  friends  for  submitting 
to 'such  hard  terms;  nor  was- it  to  be  wondered  at,  if  those  who  knew 
not  ifae  true  condition  of  his  affairs  were  scandalized  at  it;  but  after 
all  he  bad  nothing  else  to  do  "  P.  5o5.  He  was  so  little  satisfied  with 
the  articles  in  this  declaraliun  respecting  the  church  of  England,  that 
be  consulted  several  French  and  English  divines,  all  of  whom, 
including  Bossnet,  after  some  difference ,  came  to  an  opinion  thst  he 
could  not  in  conscience  undertake  to  protect  and  defend  an  erroneous 
chnrch.  Their  objectiun,  bowever,  seems  to  have  been  rather  to  the 
expression  than  the  plain  sense;  for  they  agreed  that  he  might  pro- 
mise to  leave  the  proteslant  church  in  possession  of  its  endowments 
and  privileges.  Many  too  of  the  English  Jacobites  ,  especially  the  non- 
juring  bii&ops,  were  displeased  with  the  declaration,  as  limiting  the 
prerogative,  tboagh  it  contained  nothing  which  they  were  not 
clamorous  to  obtain  from  William.  P,  5f4-  A  decisive  proof  how 
little  that  party  cared  for  civil  liberty,  and  bow  litlle  would  have 
satisfied  tbem  at  the  revolution ,  if  James  had  put  the  church  out  of 
danger !  The  next  paragraph  is  remarkable  enough  to  be  extracted 
for  the  better  confirmatioii  of  what  I  have  just  said.  "  By  this  the  king 
saw  he  had  outsbot  himself  more  ways  than  one  iu  this  declaration , 
and  therefore  what  expedient  he  would  have  foand  in  case  he  bad 
been  restored ,  not  to  put  a  force  either  upon  his  conscience  or  honour, 
does  not  appear,  because  it  never  came  to  a  Iriali  but  this  is  certain, 
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lained  of  Jamea's  incorrigible  obstinacy'  seems  gradually 
to  have  (^QTinced  the  disaffected  that  uo  hope  For  the 
nation  or  for  themselves  could  be  drawn  from  bis  restora- 
tion ' .  His  conaexions  with  the  treacherous  connsellors 
of  William  grew  weaker,  and  even  before  the  peace  of 
Ryiwick  it  was  evident  that  the  aged  bigot  cooJd  never 
wield  again  the  sceptre  he  had  thrown  away.  The  scheme 
of  assassinating  our  illustrioas  sovereign ,  which  soiae  of 
James's  desperate  zealots  had  devised  withoat  his  privity,  as 

bia  church  or  EogUiid  friendt  abtaWed  him  boforehaDd,  aod  wnt 
hiiD  -word ,  that  if  he  coniidereil  the  presnble  and  the  voy  Mrmj  of 
the  declaration  ,  he  wu  doI  bound  to  ttaud  hy  it ,  oi'  lo  put  it  oat 
Terbatim  at  it  wai  worded;  that  the  dianging  tome  expreuioiu  and 
ambignom  terau,  to  long  ai  what  naa  principally  umed  at  had  been 
kept  to ,  coald  not  be  called  a  receding  from  hii  declaratioD ,  no  more 
than  a  new  edition  of  a  book  can  be  connled  a  different  work ,  though 
GtBrected  and  amended.  And  indeed  the  preamble  showed  bis  pro- 
miia  wai  conditional,  which  they  not  performing,  the  king  conM 
not  be  tied  ;  for  my  lord  Hiddieton  had  writ,  that  if  the  king  ligned 
the  declaration,  those  viho  took  it  engaged  lo  restore  him  in  three  or 
four  months  after;  ihe  king  did  hia  part,  bat  their  failure  mnst needs 
take  off  the  king's  future  obligation.  " 

In  a  Latin  leller,  the  original  of  which  is  wnttcn  in  James's  own 
hand,  to  Innocent  XII,  dated  from  Dublin,  Nov.  16,  16S9,  he 
declares  himself  "  Catholicam  fidem  reducere  in  Ina  regna  itatuisae.  " 
Somers'  Tracts,  i.  SSi.  Thongfa  this  may  baie  been  drawn  tip  by  a 
priest,  I  suppose  the  king  understood  what  he  said.  It  appears  also 
by  lord  Balcarras's  Memoir,  that  lord  Helfort  had  drawn  up  tb« 
declaration  aa  to  indemaitj  and  iudulgence  in  such  a  manner,  that 
the  king  might  break  it  whenever  be  pleased.  Somers'  Tracts,  ai.  517. 

'  The  protenants  were  treated  ivith  neglect  and  jealoasy,  whatever 
might  have  been  their  loyalty,  at  the  court  of  Janes,  as  they  were 
afWwards  at  that  of  his  Mm,  The  ioconHgibility  of  this  Stutrt  family 
is  very  remarkable.  KeniMt,  638  and  yBS,  ennmerates  many  inMonecs. 
Sir  James  Montgomery,  the  earl  of  Middleton,  and  others,  were 
shunned  at  the  coarl  irf  St.  Germain  a«  guilty  of  this  aole  crime  of 
here^,  nnlesa  we  add  that  of  wishing  for  legd  aecnriliei. 
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may  charitably  and  e?eii  reasooably  be  supposed  ' ,  gave 
a  fatal  blow  to  tbe  interests  of  that  faction.  It  was 
instantly  seen  that  the  murmurs  of  malecontent  whigs 

'  James  himself  expt!cit1jr  dcDies,  in  ihe  extracts  from  his  Life 
ptiblished  by  Hicphersoa ,  all  parti dpation  in  the  icheme  of  killing 
Williiin ,  and  lays  that  he  had  twice  rejected  propoaals  for  bringing 
him  off  alive;  thongh  it  is  not  tme  that  he  q>eaks  of  Ae  (haign  with 
indignatioD,  as  tome  have  pretended.  It  was  verv  natoral,  and  very 
confornisble  to  the  principles  of  kiogi,  and  others  besides  kings,  in 
former  times,  that  he  shonid  have  lent  an  ear  to  this  projtct;  and  •■ 
to  James's  moral  and  religious  character,  it  was  not  better  than  that 
of  Clarendon ,  whom  we  know  to  hare  coanteiianced  similar  deaigM 
for  the  assassination  of  Cromwell.  En  bet ,  the  received  code  of  ethics 
has  been  improved  in  this  reject.  We  may  be  anre  at  leaat  that  thoso 
who  ran  such  a  risk  for  Jsmes's  sake  expected  to  be  thanked  and 
rewarded  in  the  event  of  sdcccm.  I  cannot,  therefore,  agree  with 
Dalrymple,  who  says  that  nothing  bat  the  fory  of  party  oonid  have 
exposed  James  to  tfaia  ss^cion.  Thongh  the  proof  seem*  very  short 
of  conviction ,  there  are  sone  facts  worthy  of  notice,  i.  Bnmet  posi- 
tively charges  the  late  king  with  privit;  to  the  conspiracy  of  Grandval , 
executed  in  Flanders  for  a  design  on  William's  life;  169!  (p.  gS), 
and  this  he  does  with  so  much  particuUriiy ,  and  so  little  hesilation , 
that  he  seems  to  have  drawn  his  infomiation  from  high  authority.  Tbe 
sentence  of  the  cotut-nurtiil  on  Grandval  aba  sIlDde*  to  James's 
knowledge  of  the  crime  (Somen'  Tracts,  z.  58o),  and  mentions 
expresnons  of  liis,  which,  thongh  not  conclnsive,  wonld  raise  a 
stzOBg  premmption  in  any  ordinary  case.  s.  William  himself,  in  a 
memorial  intended  lo  have  been -delivered  to  the  ministers  of  all  the 
allied  powers  at  Ryswiok,  in  answer  to  that  of  James  (Id.  xi.  io3. 
Baigh,  730),  positively  impntes  to  the  latter  repeated  conspirades 
againat  his  life;  and  he  was  incapable  of  saying  what  he  did  not 
believe.  In  the  same  memorial  be  shows  too  moch  magnanimity  to 
atsert  that  the  birth  of  the  prince  of  Wales  was  an  imposture.  P.  1 1 1 1 
3.  A  paper  by  Chamock ,  undeniably  (HK  of  the  conspirators,  addraaed 
to  James,  contains  a  marked  allusion  to  William's  possible  death  in  a 
short  time ;  which  even  Hacpberton  calls  a  delicate  mode  of  hinting 
the  aMastinatioB-plot  10  him.  Macpha-son,  Suie  Papers,  i.  S19, 
Compare  also  State  Trials,  xii.  i3i3.  i3s7.  i3sg-  4-  SomerviUei 
though  a  disbeliever  in  James's  participation,  has  a  very  corioui 
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had  nothing  in  common  with  the  disaffection  of  Jaco- 
bites. The  nation  resounded  with  an  indignant  cry  against 
the  atrocious  conspiracy.  An  associatioii  abjuring  the 
title  of  James  ,■  and  pledging  the  subscribers  to  revenge 
the  king's  d«ath  ,  after  the  model  of  that  in  the  reign  of 
Elizabeth  ,  was  generally  signed  byboth  houses  of  paHia- 
ment,  and  throughout  the  kingdom  '.  The  adherents  Xtt 

quotation  from  Lamberti,  tending  to  Implicate  Louis  XIV,  p.  4^8  • 
and  1*%  can  hardi;  >uppa>e  that  he  kept  the  other  out  of  the  secret. 
Indeed ,  the  crime  is  greater  ■nd  leas  credible  in  Louis  than  in  James. 
But  devout  kings  have  odd  notiuDs  of  morality ;  and  Iheir  Confessors, 
1  suppose ,  much  the  same.  I  admit,  as  before,  that  the  CTidence  blls 
short  of  conviction i  and  thai  the  verdict,  in  ihe'language  of  Scots 
law,' should  he.  Not  Proven;  but  it  is  loo  much  for  oui'  Stiiart  apolo- 
gists to  treat  the  question  as  one  ahsolntelj  determined.  Documents 
may  yet  appear  that  will  change  its  aspect. 

1  leare  the  ahove  paragraph  as  it  was  written  before  the  publication 
of  M.  Hazure's  valuable  History  of  the  Revolution.  He  has  therein 
brought  to  light  a  commission  of  James  to  Crosby,  In  iGgl,  autbo- 
tiung  and  requiring  him  "  to  seize  and  secure  the  person  of  the 
prince  of  Orange,  and  to  bring  him  before  us,  taking  to  yoor  assist- 
ance snch  other  of  oar  faithful  subjects  in  whom  you  may  place  con- 
fidence. "  Hist,  de  la  B^tol.  iii.  443.  It  is  justly  observed  by  M.  Ma- 
zure ,  that  Crosby  might  think  no  renewal  of  bis  aulborily  necessary 
in  i6g6  to  do  that  which  he  had  been  required  to  do  in  i6g3.  If  we 
look  attentively  at  James's  own  language,  in  Macpherson's  extracts, 
without  much  regarding  the  glosses  of  lanes ,  it  will  appear  that  he 
does  not  deny  in  express  terms  that  he  had  consented  to  the  attempt 
in  1696  to  seize  the  prince  of  Orange's  person,  tu  the  commission  to 
Crosby  he  is  required  not  only  to  do  this,  but  lo  bring  him  before  the 
king.  But  is  it  possible  to  consider  this  language  as  any  thing  else  tbau 
an  euphemism  for  assassination  ? 

Upon  the  whole  evidence,  therefore,  I  now  think  that  James  was 
privy  to  the  conspiracy ,  of  which  the  natural  and  inevitable  conse- 
qnence  must  have  been  foreseen  by  himself;  but  I  leave  the  text  as  it 
stood,  in  order  to  show  that  I  have  not  been  guided  by  any  prejudicr 
against  his  character. 

'  Pari.  Hist.  99 1.  Fifteen  peers  and  ninety -two  commoners  refused. 
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ihe  exiled  family  dwindled  into  so  powerless  a  minority, 
that  they  could  make  no  sort  of  opposition  to  the  act  of 
settlement,  and  did  not  recover  an  efficient  character  as 
a  party  till  towards  the  latter  end  of  the  ensuing  reign. 

Perhaps  the  indignation  of  parliament  against  those 
who  sought  to  bring  back  despotism  through  civil  war 
and.  the  murder  of  an  heroic  sovereign  was  carried  too 
far  in  the  bill  for  attainting  sir  John  Fenwick  of  treason. 
Two  witnesses  ,  required  by  our  law  in  a  charge  of  that 
nature  ,  Porter  and  Goodman  ,  had  deposed  before  the 
grand  jury  to  Fenwick's  share  in  the  scheme  of  invasion  , 
though  there  is  no  reason  to  believe  that  he  was  privy  to 
the  intended  assassination  of  the  king.  His  wife  subse- 
quently prevailed  on  Goodman  to  quit  the  kingdom  ;  and 
thus  it  became  impossible  to  obtain  a  conviction  in  the 
course  of  law.  This  was  the  apology  for  a  special  act  of 
the  legislature  ,  by  which  he  suffered  the  penalties  of 
treason.  It  did  not ,  4ike  some  other  acts  of  attainder, 
inflict  a  punishment  beyond  the  offence ,  but  supplied 
the  deficiency  of  legal  evidence.  It  was  sustained  by  the 
production  of  Goodman's  examination  before  the  privy- 
council  ,  by  the  evidence  of  two  grand-jurymen  as  to  the 
deposition  he  had  made  on  oath  before  them  .  and  on 
which  they  had  found  the  bill  of  indictment.  It  was  also 
shown  that  he  had  been  tampered  with  by  lady  Mary 
Fenwick  to  leave  the  kingdom.  This  was  undoubtedly  as 
good  secondary  evidence  as  can  well  be  imagined  ;  and 
though  in  criminal  cases  such  evidence  is  not  admissible 
by  courts  of  law  ,  it  was  plausibly  urged  that  the  legis- 

Thenamesof  the  Utier  were  circulated  in  a  printed  paper,  which  the 
honse  voted  to  be  a  breach  of  their  privilege,  and  destruction  of  the 
freedom  and  liberliea  of  parliament.  Oct.  3o,  1(196.  This,  however, 
aboifs  the  DopopuUrilj  of  their  opposition. 
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lature  miglit  prevent  Fenwick  (rota  taking  advantage  of 
his  own  nnderhand  management ,  without  transgressng 
the  moral  rules  of  justice,  or  even  setting  the  dangerons 
precedent  of  punishing  treason  upon  a  single  testimony. 
Yet ,  upon  the  whole ,  the  importance  of  adhering  to  the 
stubborn  rules  of  Jaw  in  matters  of  treason  is  so  weightr, 
and  the  difficulty  of  keeping  such  a  body  as  the  house 
of  commons  within  any  less  precise  limits  so  manifest , 
that  we  may  well  concur  with  those  who  thought  sir 
John  Fenwick  much  too  inconsiderable  a  person  to  war- 
rant such  an  anomaly.  The  jealous  sense  of  liberty  pre- 
valent in  William's  reign  produced  a  very  strong  opposi- 
tion to  this  hill  of  attainder;  it  passed  in  each  house  , 
especially  in  the  lords ,  by  asmall  majority '.  Nor  perhaps 

'  Bumet;  we  the  notes  on  the  Oxford  edition.  Ralph,  6(|i.  The 
tnotioa  A>r  bringing  in  the  bin,  Not.  d,  1^96,  wh  earned  by  169  10 
61 1  bnt  thii  majority  lessened  at  every  alage  :  and  the  final  dirilim 
was  only  189  to  i56.  In  the  lorda  it  pfa*ed  by  68  to  (ii;  leTeralwhigi, 
•nd  even  the  duke  of  Uevonahire,  then  lord  ateward,  Todng  in  the 
■ninorily.  Pari.  Hist.  91)6  —  i  iSj.  Marlborough  probkbly  made  prince 
George  of  Denmark  sapport  the  measure.  Shrewabnry  Coiretpond- 
enee,  449-  Many  remarkable  letter*  on  the  mbject  are  to  be  [oimdin 
this  collection ;  bnt  I  trim  the  reader  againit  InistiDg  any  part  of  the 
volume  except  the  letters  themselves.  The  editor  haj,  in  defiance  of 
notorious  &cts,  represented  sir  John  Fenwick'l  discloanres  as  Ailse, 
and  twice  charges  him  irith  prevarication  (p.  404),  nslng  the  word 
frithont  any  knowledge  of  its  sense,  in  declining  tci  answer  ^estiaiu 
pnt  to  him  fay  members  of  the  home  of  commons,  whicli  be  could 
not  have  answered  without  inflaming  the  uiimosity  that  sought  his 
life. 

It  is  said,  in  a  note  oflord  Hardwicke  on  Burnet,  that  "  the  king, 
before  the  session,  had  sir  John  Fenwick  broogbl  to  the  cal{iocl 
Conncil,  where  he  was  present  himself.  But  sir  John  wonld  not  explain 
his  paper.  "  See  also  Shrewsbury  CoireSpondence,  ifig,  et  poat.  The 
truth  was,  that  Fenwidk  having  had  his  information  al  sectwd-tiand , 
conid  not  prove  his  assertions,  and  feared  to  >iake  his  case  wonoby 
TepeatiDg  them. 
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would'it  have  been  carried  but  for  Fenwick'a  imprudent 
disclosure ,  in  order  to  save  his  life ,  of  some  great  states- 
men's intrigues  with  the  late  king ;  a  disclosure  which 
he  dared  not ,  or  was  not  in  a  situation  to  confirm ,  bat 
which  rendered  him  the  victim  of  their  fear  and  revenge. 
Russell ,  one  of  those  accused  ,  brought  into  the  com- 
mons the  bill  of  attainder  ;  Marlborough  voted  in  Bivour 
of  it ,  the  only  instance  wherein  he  quitted  the  tories  ; 
Godolphin  and  Bath,  with  more  humanity,  took  the  other 
side  ;  and  Shrewsbury ,  who  could  not  easily  vote  against 
the  court ,  absented  himself  from  the  bouse  of  lords  '. 
It  is  now  well  known  that  Fenwick's  discoveries  went  not 
4  step  beyond  the  truth.  Their  effect,  however  was,  bene- 

'  Godolphin,  who  wii  then  fint  commuiioiMraf  (he  trMtoiy,  not 
mnolt  to  (he  liking  of  thawhigi,  temulo  harebeeD  tricked  by  Sun- 
derUnd  into  retiring  from  office  on  tliit  occa*ioa.  Id.  4>S-  Shrews- 
bury, secretary  of  itate,  could  hardly  be  restrained  by  the  king  and 
hi*  own  friends  from  resigaiog  the  aeils  as  loon  ai  he  kneir  of  Ten- 
wtck's  aooiiHlion.  His  behaTioarshowE  either  a  connctoiuDeps  of  guilt, 
or  an  incotieaivibla  conardioe.  Yet  at  fint  he  wrote  to  the  king,  pre- 
(etiding  to  mention  candidly  all  that  had  paiied  between  him  and  the 
earl  of  Uiddleton,  which  in  fact  amounted  to  nothipg.  P.  147.  This 
l«tter,  however,  seems  to  show  that  a  story  which  has  been  seTcral 
timea  told,  and  i*  confinned  by  the  biographer  of  Jame*  II  and  fay 
HMpbenoo's  Papers,  that  Williani  coimpeUed  Shrewsbury  to  accept 
onceini<)(|3,  bylettiDghimknow  that  bawa*  aware  of  hiicoiuieiian 
with  St.  Germain,  is  not  fonnded  io  troib.  He  coald  hardly  hare 
written  in  aach  a  style  to  the  king  with  that  fact  in  bis  way.  Hoot 
month,  however,  bad  some  suspicion  of  It,  as  appears  by  the  hints 
he  fnniisbcd  to  sir  J.  Fenwick  toward*  astablishing  the  chargsa. 
P.  4S0.  Lord  Dartmouth,  full  of  inveterate  prejndices  against  the 
king,  charges  him  with  personal  pique  against  sir  John  Fenwick, 
and  with  instigating  members  to  vote  for  the  bill.  Yet  it  rather 
•eemi  that  be  was,  at  least  for  some  time,  by  no  meads  aniioni  for  it. 
Shrewsbury  Corraspopdence  :  and  compare  Cone's  Life  of  MarlboT 
rough,  i.  63. 
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ficial  to  the  state  ,  as  by  displaying  a  strange  want  of  se- 
crecy in  the  court  of  St.  Germain  ,  Fenwick .  never 
halving  had  any  direct  communication  with  those  he  ac- 
cused ,  it  caused  Godolphin  and  Marlborough  to  break  off 
their  dangerous  course  of  perfidy.  ' 

Amidst  these  scenes  of  dissension  and  disaffection ,  and 
amidst  the  public  losses  and  decline  vhich  aggravated 
them  ,  we  have  scarce  any  object  to  contemplate  with 
pleasure  ,  but  the  magnanimous  and  unconquerable  soul 
of  William.  Mistaken  in  somepartsof  his  domestic  policy, 
unsuiled  by  some  failings  of  bis  character  for  the  English 
nation ,  it  is  still  to  hb  superiority  in  virtue  and  energy 
over  all  her  own  natives  in  that  age  that  England  is  in- 
debted for  the  preservation  of  her  honour  and  liberty  , 
not  at  the  crisis  only  of  the  revolution  ,  but  through  the 
difficult  period  that  elapsed  until  the  peace  of  Ryswick.  A 
war  of  nine  years ,  generally  unfortunate ,  unsatisfactory 
in  its  result,  carried  on  at  a  cost  unknown  to  former 
times ,  amidst  the  decay  of  trade  ,  the  exhaustion  of  re- 
sources ,  the  decline  ,  as  there  seems  good  reason  to  be- 
lieve, of  population  itself,  was  the  festering  wound  that 
turned  a  people's  gratitude  into  factiousness  and  treachery. 
It  was  easy  to  excite  the  national  prejudices  against  cam- 
paigns in  Flanders ,  especially  ^heti  so  unsuccessful ,  and 
to  inveigh  against  the  neglect  of  our  maritime  power.  Yet 
unless  we  could  have  been  secure  against  invasion  ,  which 
Louis  would  infallibly  have  attempted ,  had  not  his  whole 
force  been  occupied  by  tlie  grand  alliance,  and  which  in 
the  feeble  condition  of  our  navy  and  commerce  at  one 
time  could  not  have  been  impracticable  ,  the  defeats  of 
Steenkirk  andLandenjnight  probably  have  been  sust^ned 

*  LireorjaioM,  ii.  55S.  ^ 
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at  home.  The  war  of  ^689  ,  and  the  great  confederacf 
of  Europe ,  which  William  alone  could  animate  with 
any  steadiness  and  energy  ,  were  most  evidently  and  un- 
deniably the  means  of  preserving  the  independence  of 
England.  That  danger ,  which  has  sometimes  been  in 
our  countrymen's  mouths  with  little  meaDing  ,  of  beco- 
ming a  province  to  France ,  was  then  close  and  actual ; 
for  I  hold  the  restoration  of  the  house  of  Stuart  to  be  but 
another  expression  for  that  ignominy  and  servitude. 

The  expense ,  therefore ,  of  this  war  must  not  be 
reckoned  unnecessary ,  nor  must  we  censure  the  govem- 
m^ul  for  that  small  portion  of  our  debt  which  it  was 
compelled  to  entail  on  posterity  '.  It  is  to  the  honour  of 
AYilliam's  administration  ,  and  of  his  parliaments  ,  not 
always  clear-sighted ,  but  honest  and  zealous  for  the  pub- 
lic weal ,  that  they  deviated  so  little  from  the  praise- 
worthy, though  sometimes  impracticable  policy  of  pro- 
viding a  revenue  commensurate  with  the  annual  expen- 
diture. The  supplies  annually  raised  during  the  war  were 
aboQt  five  millions,  more  than  double  the  revenue  oF 

'  The  debt  at  tbe  king**  death  amounled  to  i(i,3t>4,7oi).,  of  which 
aboie  three  nullion!  were  to  expire  in  1710.  SincUir'i  HiM.  of  Re- 
venae,  i.  4i5  (third  edilian).  Of  this  lam  664,if>3l.  was  iacaired  be- 
fore the  reToIotiou ,  beiag  a  part  of  the  money  <^  which  Chirlei  II 
had  robbed  the  public  creditor  by  ihutting  up  the  exchequer.  In- 
terest was  paid  upon  Ihii  dowo  to  i683 ,  when  the  king  stopped  it. 
The  legialatnre  ought  ondoobtedly  10  hare  done  jngtice  mare  efifec- 
tnally  and  >peedily  than  by  paidng  an  act  in  1 699 ,  which  was  not  (o 
take  effecl  till  December  i5,  1705,  (roni  which  time  the  excise  was 
charged  with  three  per  cent,  interest  on  the  fmocipal  sum  of 
i,3i8,5slil.  subject  to  he  redeemed  by  payment  of  a  moiety.  No  com- 
pensation  was  given  for  the  loss  of  lo  many  yean'  interest  11  and 
■  3  W.  III.  c.  la  §,  i5.  Sinclair,  i.  397.  Stale  Trials,  xiy.  i  ,  et  post. 
According  to  a  particalar  statement  in  Somers'  Tracts,  lii.  383,  the 
receipts  of  the  exchequer,  inctnding  loans  ,  duriug  the  whole  reign 
III.  36 
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James  H.  But  a  great  dedioe  look  place'  in  the  produce 
of  the  taxes  by  which  that  revenue  was  levied.  In  1693 
the  customs  had  dwindled  to  less  than  half  their  amount 
before  the  revolution  ,  the  excise  duties  to  little  more 
than  half  '.  Tliis  reitdered  heavy  impositions  on  land 
inevitable-,  a  tax  always  obnoxious,  and  keeping  up 
disaffection  in  the  most  powcFful  class  of  the  community. 
The  first  land-lax  was  imposed  in  1690  at  the  rate  of 
three  ahiUingg  in  the  pound  on  the  rental ,  and  it  con- 
tinued ever  afterwards  to  he  annually  granted  ,  at  dif- 
ferent rates,  bat  commonly  at  four  shillings  in  the  pound , 
till  it  was  made  perpetual  in  1798.  A  tax  of  twenty  per 
cent,  might  well  seem  grievous ;  and  the  notorious  ine- 
quality of  the  assessment  in  different  counties  tended  ra- 
ther to  aggravate  the  burthen  upon  those  whose  contri'- 
bution  was  the  fairest.  Fresh  schemes  of  finance  were 
devised  ,  and ,  on  tbe  whole,  patiently  borne  by  a  jaded 
people.  The  Bank  of  England  rose  under  the  anspices  of 
the  whig  party,  and  materially  relieved  the  immediate 
exigencies  of  the  government ,  while   it  palliated   the 

of  WiUiam,  amounted  to  ratber  more  thaa  71,000,000!.  Theamhorof 
ihe  Letter  to  tbe  Rev.  T,  Carte ,  in  amwer  10  the  Utter's  Letter  lo  k 
Bystander,  estlmatei  the  sanu  raised  auder  Cbarln  U,  &oin  Christnni, 
i6Ga,  to  Cliristiaas ,  i6S4,  at  46,i33,g>31.  Cailc  had  made  them  atlj 
3i, 474,1(151.  But  bit  ealimate  ia  eTidentlj  false  and  deceptive.  Both 
reckon  ihe  grass  produce, not  the  exchequer  paym^ta.  Thia  oontro* 
TCriy  was  about  the  year  i74i-  Acccwdioglo  Sin ctair.  Hist,  of  KereaDe, 
i.  309,  Carte  had  the  last  word;  but  I  nnnot  concdve  how  heaiuwercd 
(he  ahoTe-iDeDtioned  'letter  to  bim.  Whatever  might  be  the  rchtive 
ej^ndilDre  of  the  two  reif^s ,  it  is  evideat  that  the  war  of  i68g  waa 
brought  on,  ia  •  great- measure ,  by  ibe  corrupt  policy  of  Cbarlea  II. 
'  Davenant,  Esaay  on  Ways  and  Means.  Id  another  of  liis  iraets, 
vol.  ii.  166 ,  edit.  1771,  this  writer  computes  tbe  payroents  of  the 
state  in  1688  at  one  shllliDg  in  the  pound  of  the  national  income;  bat 
after  the  war  al  two  ihiUings  and  iLxpcoee. 
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general  distress,  discounting  bills  and  lending  money  at 
an  easier  rate  of  interest.  Yet  its  notes  were  depreciated 
twenty  per  cent,  in  exchange  for  silver  ,  and  exchequer 
tallies  at  least  twice  as  much ,  till  they  were  funded  at  an 
interest  of  eight  per  cent ' .  But  these  resources  generally 
falling  very  short  of  calculation ,  and  being  anticipated  at 
such  an  exorbitant  discount,  a  constantly  increasing  defi- 
ciency arose,  and  publiccreditsunksolow,  that  ahoDt  the 
year  1696  it  was  hardly  possible  to  pay  the  fleet  and  army 
from  month  to  month ,  and  a  total  brankruptcy  seemed 
near  at  hand.  These  distresses  again  were  enhanced  by  the 
depreciation  of  the  circulating  coin ,  and  by  the  bold 
remedy  of  a  re -coinage,  which  made  the  immediate 
stagnation  of  commerce  more  complete.  The  mere  ope- 
ration of  exchanging  the  worp  silver  coin  for  the  new, 
which  Mr.  Montague  had  the  courage  to  do  without  lower- 
ing the  standard  ,  cost  the  government  two  millions  and 
a  half.  Certainly  the  vessel  of  our  commonwealth  has 
□ever  been  so  close  to  shipwreck  as  in  this  period ;  we 
have  seen  the  storm  raging  in  still  greater  terror  round 
our  heads ,  but  with  far  stouter  planks  and  tougher  ca- 
bles to  confront  and  ride  through  it. 

Those  who  accused  William  of  neglecting  the  ma- 
ritime force  of  England  knew  little  what  they  said ,  or 
cared  little  about  its  truth*.  A  soldier  and  a  native  of 

'  Godfrey's  Short  Account  of  Btuik  of  England,  in  SoniAn'  Tract* , 
xi.  S.  Keonet's  £kimpl«te  Him.  iii.  713.  Ralph,  681.  Shrembnrj'  P*- 
pen.  HacpherMin'*  Annal*  of  Cotumcrce,  A  D.  1697.  tiinelair's  Iliit. 
of  ReTCnae. 

>  '■  Nor  is  it  true  ibat  the  sea  irat  neglected ;  for  I  think  doring 
OMch  the  greater  part'  of  the  war  which  began  in  1689  we  wora  ea- 
tirel;  matter*  of  the  *«>,  by  oar  victory  in  1691 ,  which  wa»  only 
three  years  after  it  broke  out ;  »  ihat  for  tcvcD  year*  we  carried  the 
broom.  And  for  any  neglect  of  our  *ea  afCurt  olberwKe,  1  hcheve,  I 
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Holland,  he  naturally  looked  to  the  Spanish  Netherlands 
as  the  theatre  on  which  the  battle  of  France  and  Europe 
was  to  be  fought.  It  nas  by  the  possession  of  that  country 
and  its  chief  fortresses  that  Louis  aspired  to  hold  Holland 
in  vassalage ,  to  menace  the  coasts  of  England ,  and  to 
keep  the  Empire  under  his  influence.  And  if  with  (he 
assistance  of  those  brave  regiments ,  who  learned  in  the 
well-contested ,  though  unfortunate  battles  of  that  war , 
the  skill  and  discipline  which  made  them  conquerors  in 
the  next ,  it  was  found  that  France  was  still  an  overmatch 
for  the  allies,  what  would  have  been  effected  against  her 
by  the  decrepitude  of  Spain ;  the'perverse  pride  of  Aus- 
tria, and  the  selfish  disunion  of  Germany?  The  eommerce 
of  France  might  perhaps  have  suffered  more  by  an  ex- 
clusively maritime  warfare;  but  we  should  have  fdituned 
this  advantage ,  which  in  itself  is  none ,  and  would  not 
have  essentially  crippled  her  force ,  at  the  price  of  aban- 
doning to  her  ambition  the  quarry  it  had  so  long  in  pur- 
suit. Meanwhile  the  naval  annals  of  this  war  added  much 
to  our  renown ;  Russell ,  glorious  in  his  own  despite  at 
La  Hogoe ,  Rooke  and  Shovel  kept  up  the  honour  of  the 
English  flag.  After  that  great  victory,  the  enemy  never 
encountered  us  in  battle  \  and  the  wintering  of  the  fleet 

tDBj  ID  few  words  prove  thai  all  the  princes  nnce  the  Conqoest  aeva- 
made  ao  remarkable  an  ImproTenieut  to  our  Daval  streDf^  as  king 
WiUlam.  He  [  Swift]  should  h«e  been  told,  if  he  did  not  know, 
what  havoc  the  Dutch  had  made  of  our  shipping  in  king  Charles  the 
Second's  reign ;  and  that  his  successor,  king  James  the  Second ,  had 
Dot  in  his  whole  navy  iilted  oat  to  defeat  the  designed  invasion  of 
Ihe  prince  of  Orange  an  iDdividual  ship  of  ihe  first  or  second  rank, 
which  all  lay  neglected,  and  mere  skeletons  of  former  servicea ,  at 
thai  moorings.  These  this  abased  prince  repaired  at  an  immense 
charge ,  and  bronght  them  to  their  pristine  magnificence."  Annrer  to 
Swift's  Conduct  of  the  Allies ,  in  Somers'  Tracts,  xiii.  147. 
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al  Cadiz  in  1694,  a  measure  rletermiDed  by  William's 
energetic  mind ,  against  the  advice  of  his  ministers ,  and 
in  spile  of  the  fretful  insolence  of  the  admiral ,  gave  us 
so  decided  a  pre-eminence  hoth  in  the  Atlantic  and  Me- 
diterranean seas,  that  it  is  hard  to  say  what  more  coutd 
have  been  achieved  by  the  most  exclusive  attention  to 
the  navy ' .  It  is  true  that ,  especially  during  the  first  part 
of  the  war,  vast  losses  were  sustained  through  the  cap- 
ture of  merchant  ships-,  hut  this  is  the  inevitable  lot  of  a 
coTfmiercial  country,  and  has  occurred  in  every  war, 
unlil  the  practice  of  placing  the  traders  under  convoy  of 
armed  ships  was  inlroduced.  And  when  we  consider  ihe 
treachery  which  pervaded  this  service ,  and  the  great  fa- 
cility of  secret  intelligence  which  the  enemy  possessed  , 
we  may  be  astonished  that  our  failures  and  losses  were 
not  more  complete. 

The  treaty  of  Ryswicl  was  concluded  on  at  least  as 
fair  terms  as  almost  perpetual  ill  fortune  could  warrant 
us  to  expect.  It  compelled  Louis  XIV  to  recognize  the 
king's  title,  and  thus  both  humbled  the  court  of  St.  Ger- 
main ,  and  put  an  end  for  several  years  to  its  intrigues. 
It  eslinguished ,  or  rather  the  war  itself  had  extinguished, 
one  ofthebcAd  hopes  of  theFreoch  court,  the  scheme  of 
procuring  the  election  of  the  dauphin  to  the  empire.  It 
gave  at  least  a  breathing  time  to  Europe ,  so  long  as  the 

'  Dalrymple  hm  remarked  the  important  contequeiicei  of  this  bold 
meamre;  but  we  have  learned  only  hy  the  publication  of  turd  Shrens- 
buT^'s  Correspondence,  that  It  origiualed  with  the  king,  and  was 
carried  through  by  him  against  the  mutinons  remonslrancei  of  Riis- 
aell.  See  pp.  68.  104.  101.  110.  zH.  Thi*  was  a  moat  ndion*  mao  ; 
as  ill-tempered  and  violent  as  he  was  perGdious.  Bnt  the  rudeness 
»*ith  which  the  king  was  treated  by  some  of  hi«  B*r»ants  is  very  re- 
markable. Lord  Siuiderland  wrote  to  him  at  least  with  great  l^unl- 
ness.  Hardwicke  Papers,  4^4' 


-,,<jr.=^-,hyGo(.)gle 


4o6  THE  CONSTITUTIONAL  HISTORY  OF  ENGLAND, 
feeble  lamp  of  Qiartes  U's  life  should  continue  to  gUm- 
mer ,  during  which  the  fate  of  his  vast  succesuon  might 
possibly  be  regulated  without  injury  to  the  liberties  of 
Europe ' .  But  to  those  who  looked  with  the  king's  eyes 
on  the  prospects  of  the  continent ,  this  paciBcation  could 
appear  nothing  else  than  a  preliminary  armistice  of  vigi- 
lance and  preparation.  He  knew  that  the  Spanish  domi- 
nions ,  or  at  least  as  large  a  portion  of  them  as  could  be 
grasped  by  a  powerful  arm ,  had  heen  for  more  than  thirty 
years  the  object  of  Louis  XIV.  The  acquisitions  of  that 
monai%h  at  Aix-la-Chapelle  and  Ntmeguen  had  been 
comparativelY  trifling ,  and  seem  hardly  enough  to  justify 
the  dread  that  Europe  felt  of  his  aggressions.  But  in  con- 
tenting himself  for  the  time  with  a  few  strong  towns,  or 
a  moderate  district ,  be  constantly  kept  in  view  the  weak- 
ness of  the  king  of  Spain's  constitution.  The  queen's  re- 
nunciation of  her'  right  of  ssccesuon  was  invalid  in  the 
jurisprudence  of  his  court.  Sovereigns ,  according  to  the 

'  The  pe«ce  nf  Rjsnick  niB  dMoIutety  necesui-f ,  not  oaljon  ac- 
couDt  of  ihe  defectioD  of  the  doke  of  Saioy ,  and  the  manire*t  dtuil- 
vantage  with  which  the  allies  carried  on  the  war,  but  because  public 
credit  in  England  was  almtxit  nnnihibterf,  aod  it  wan  hardly  possible 
to  pay  tbe.  nnny.  The  extreme  distress  for  money  h  forcibly  di»> 
pl*yed  In.iotne  of  the  king'*  letters  to  lord  Shivwibaty.  P.  i  tj,  etc 
These  were  in  1B96,  the  very  naJir  of  Ejig;li*h  pro*perity;  from 
which ,  by  the  favour  of  Providence  and  the  buoyant  energies  of  the 
naliait,  we  have,  though  not  quite  vith  in  uniform  motiDii,  eulmi- 
nated  to  our  present  height  (1814). 

If  th«  treaty  could  have  been  conclnded  on  the  basis  originally  laid 
down ,  it  wniild  even  have  been  honourable..  But  ihe  Frencli  rase  ia 
their  tenns  diuing  ibe  aegotiatiim ,  and  through  the  selfishueu  of 
Austria  obtained  itlraabargh,  which  they  had  at  first  offered  to  relin- 
quish .  and  were  very  near  geiiuig  Luxemburg.  Shrewsbury  Corree- 
pondenee,  3i6,  eic.  Still  the  lermiwere  better  than  those  offered  in 
ilSgS,  which  William  has  been  censured  for  refuong. 
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public  latv  of  France ,  UDCODtrollable  by  the  rights  of 
others ,  were  incapable  of  limiting  their  own.  They 
might  do  all  things  but  guarantee  the  pririleges  of  their 
subjects  or  the  independence  of  foreign  states.  By  the 
queen  of  France's  death  her  claim  upon  the  inberitance 
of  Spain  was  devolved  upon  the  dauphin  -,  so  that  ulti- 
mately, and  virtually  in  the  first  instance,  the  two  great 
monat'chies  would  be  coitsolidaled  ,  and  a  single  will 
would  direct  a  force  much  more  than  equal  to  all  the 
rest  of  Europe.  If  we  admit  that  every  little  oscillation 
in  the  balance  of  power  has  sometimes  been  too  minutdy 
regarded  by  English  statesmen ,  it  would  be  absurd  to 
contend  that  such  a  subversion  of  it  as  the  union  of 
France  and  Spain  under  one  head  did^ot  most  seriously 
threaten  both  the  independence  of  England  and  Holland 
and  the  prolestant  religion. 

The  house  of  commons  which  sat  at  the  conclusion  of 
Uie  treaty  of  Ryswick  ,  chiefly  composed  of  whigs  ,  and 
having  zealously  co-operated  in  the  prosecution  of  the  late 
war,  could  not  be  supposed  lukewarm  in  (he  cause  of  li- 
berty, or  indiETerent  to  the  aggrandizement  of  France. 
But  the  nation's  exhausted  state  seemed  to  demand  an 
intermission  of  its  burthens  ,  and  revived  the  natural 
and  laudable  disposition  to  fr ugat it y  which  bad  charac- 
terised in  all  former  times  an  English  parliament.  The 
arrears  of  the  war ,  joined  to  loans  made  during  its  pro- 
gress ,  left  a  debt  of  about  seventeen  millions ,  which  ex- 
cited much  inquietude,  and  evidently  could  not  be  dis- 
charged but  by  steady  retrenchment  and  uninterrupted 
peace.  But ,  more  than  this ,  a  reluctance  to  see  a  stand- 
ing army  established  prevailed  among  the  great  majority 
both  of  whigs  and  tories.  It  was  unknown  to  their  ances- 
tors—this was  enough  for  one  party;  it  was  dangerous 
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to  liberty — this  aUrmed  the  odier.  Men  of  ability  and 
honest  inteution ,  but ,  like  most  speculative  politicians 
of  the  sisteenth  and  seventeenth  centuries ,  rather  too 
fond  of  seeking  analogies  in  ancient  history,  influenced 
the  public  opinion  by  their  writings ,  and  carried  too  far 
the  undeniable  truth ,  tbat  a  large  army  at  the  mere  con- 
trol of  an  ambitions  prince  may  ot^en  overthrov  the  li- 
berties of  a  people'.  It  was  not  snfBciently  remembered^ 
that  the  Bill  of  Rights ,  the  annual  mutiny  bill ,  the  nec^- 
sity  of  annual  votes  of  supply  for  the  maintenance  of  a 
regular  army ,  besides ,  what  was  far  more  than  all ,  the 
publicity  ot  all  acts  of  government ,  and  the  strong  spirit 
of  liberty  burning  in  the  people ,  had  materially  dimi- 
nished a  danger  ^hich  it  would  not  be  safe  entirely  to 
conteirn. 

Such,  bowever,  was  the  influence  of  what  may  be 
called  the  constitutional  antipathy  of  the  English  in  that 
age  to  a  regular  army ,  that  the  commons ,  in  the  first 
.  session  after  the  peace ,  voted  that  all  troops  raised  sinc^ 
1680  should  be  disbanded,  reducing  the  forces  to  about 
7000  men,  which  they  were  with  difficulty  prevailed 
upon  to  augment  to  10,000'.  They  resolved,  at  the 
same  time  ^that ,  "  in  a  just  sense  and  acknowledgment 
of  what  great  things  his  majesty  has  done  for  these  king- 
doms ,  a  sum  not  exceeding  700,0001.  be  granted  to  his 
majesty  during  bis  life,  for  the  support  of  the  civil  list. " 

'  Hoyle  DOW  publUbed  his  "  A^umenl,  showing  that  a  atandiag 
»rTay  it  incoDBiateni  with  >  free  goTerameiit,  and  abtohitely  dearae- 
ti*e  to  the  constiiutioa  of  the  EngUah  monarch)', "  ( Stale  TracM, 
ii.  564)  and  TreDchard  his  Hiilory  of  Standing  tnnies  in  England- 
Id.  653.  OiherpampbleUof  a  simitar  description  may  be  found  in  (he 
lame  volume. 

'Journals,  ii  Dec.  1S97.  Pari.  Hiil.  1167. 
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So  ample  a  gift  from  an  impoverished  nation  is  tlie 
strongest  testimony  of  their  affection  to  the  king'.  Bat 
he  was  justly  disappointed  by  the  former  vote,  which, 
in  the  hazardous  condition  of  Europe,  prevented  this 
country  from  weanng  a  countenance  of  preparation, 
more  likely  to  avert  than  to  bring  on  a  second  conflict. 
He  permitted  himself,  however,  to  carry  this  resentment 
too  far,  and  lost  sight  of  that  subordination  to  the  law 
which  is  the  duty  of  an  English  sovereign ,  when  he 
evaded  compliance  v*ilh  this  resolution  of  the  commons , 
and  look  on  himself  the  unconstitutional  responsibility 
of  leaving  sealed  orders,  wheu  he  went  to  Holland ,  that 
16,000  men  should  be  kept  up,  without  the  knowledge 
of  his  ministers,  which  they  as  unconstitutionally  obeyed. 
In  the  next  session  a  new  parliament  having  been  elected, 
full  of  men  strongly  imbued  with  what  the  courtiers 
styled  commonwealth  principles,  or  an  extreme  jealousy 
of  royal  power  *,  it  was  found  impossible  to  resist  a  di- 

'  Journals,  11  Dec.  Iliyp-  Pari,  Hist.  5.  116S.  It  was  carried  by 
3iS  to  86. 

*  "  The  elections  fell  geaerally, "  lays  Bumet,  "  on  men  who  were 
in  the  interest  of  goremmeui;  many  of  them  had  indeed  some  po- 
pular noiioiu ,  which  ihey  had  drank  in  under  a  bad  goTernmeDt, 
and  thought  this  ought  to  keeji  them  under  a  good  one;  so  thai  those 
who  wished  well  to  the  public  did  apprehend  great  difficulties  in 
managing  ihem,  "  Upon  which  Speakn-  Onslow  has  a  Tery  proper 
note:  "They  might  happen  to  think,"  he  says,  "  a  good  one  might 
become  a  bad  one,  or  a  bad  one  might  ancceed  to  a  good  one.  Tbej 
were  the  best  men  of  the  age,  and  were  for  maintaining  the  revolu- 
tion government  by  its  own  principles,  and  not  by  those  of  a  govern- 
ment it  had  superseded."  "  The  elections  ,  we  read  in  a  letter  of  Mr.' 
Montague,  Ang.  i6g8  ,  have  made  a  humour  appear  in  the  counlrles 
that  is  not  very  comfortaUe  to  us  who  are  in  business.  But  yet  after 
all ,  the  present  members  are  «tich  as  will  neither  hurt  England  nor 
this  government,  but  I  beh'eve  they  must  be  handled  very  nicely.  " 
Shrewsbury  Correspondence,  55 1.  This   parliament,  however.,   fell 
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minulion  of  the  army  lo  7000  troops'.  These  loo  were 
voted  lo  be  natives  of  the  British  dominions-,  and  the 
king  incurred  the  severest  mortification  of  his  reigo ,  in 
the  neceesity  of  sending  back  his  regiments  of  Dutch 
guards  and  French  refugees.  The  messages  that  passed 
between  him  and  the  parliament  bear  witness  bow  deeplj 
he  felt ,  and  how  fruitlessly  be  deprecated  this  act  of  uo- 
kindness  and  ingratitude ,  so  strikingly  in  contrast  with 
the  deference  that  parliament  has  generally  shown  to  tbe 
humours  and  prejudices  of  tbe  crown ,  in  matters  of  far 
higher  moment*.  The  foreign  troops  were  too  numerous, 
and  it  would  have  J>een  politic  to  conciliate  tbe  national- 
ity of  the  multitude  hy  reducing  their  number^  yet  they 
tad  claims  which  a  grateful  and  generous  people  should 
not  have  forgotten  ;  they  were ,  many  of  tliem ,  the  chi- 
valry of  protestantism ,  tbe  Hugonot  gentlemen  who  had 
lost  all  but  their  swords  in  a  cause  which  we  deemed  our 
own ;  they  were  the  men  who  had  terrified  James  front 
Whitehall ,  and  brought  about  a  deliverance  ,  which ,  to 
speak  plainly,  we  had  neither  sense  nor  courage  lo  achieve 

iato  ■  great  miitake  al>oul  ibe  I'eductioa  of  tlie  army,  as  Boliagliroke 
in  hisI-<etler>oDHiitor;iery  candidly  admit!,  thoagb  coimected  with 
ihoM  who  had  voted  for  it. 

'  Journals,  17  Dec.  i6g8.  Pari.  Hist.  1191. 

'  Jonrnali,  lo  Jan.  i8,  lo;  and  i5  Uarch.  Lords' JouroaU ,  8  Feb. 
Pari.  Hist.  1167,  tigi.  Ralph,  S08.  Burnet,  119.  It  h  now  beyond 
doubt,  lliat  William  had  kHous  ihoughti  of  quitting  the  govrm- 
ment ,  and  retiring  10  Holland  ,  sick  of  the  factiou  and  ingratitude  of 
this  nation.  —  Shrewsbury  Correspondence  ,  $71.  Hardnicke  Paper*, 
365.  This  was  in  hi*  cbaraGteT,  and  not  like  the  vulgar  story  which 
that  retailer  of  all  gossip,  Dalrymple,  calli  a  well-anthenticated  ira- 
dition,  that  the  king  wjlked  furtoiigiy  round  his  room  ,  exclaimiogt 
"  If  I  had  a  son  ,  by  G  — the  guardu  should  not  leave  ine.  "  II  Would 
be  vain  to  ask  hon  this  >on  would  have  enabled  him  to  Le^  them 
against  tbe  bent  of  ihe  parliament  and  people- 
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for  ourselves ,  or  which  at  least  we  could  never  have 
achieved  without  enduring  the  convulsive  throes  of 
anarchy.  ^  • 

There  b ,  if  not  mere  apology  for  the  conduct  of  the 
Gomnions ,  yet  more  to  ceusure  on  the  king's  side ,  in 
another  scene  of  humiliation  which  he  passed  through , 
in  the  business  of  the  Irish  forfeitures.  These  confisca- 
tions of  the  property  of  those  who  bad  fought  on  the 
side  of  James,  though,  in  a  Legal  sense,  at  the  crown's 
disposal ,  ought  undouhtedly  to  have  heen  applied  to  the 
public  service.  It  was  the  intention  of  parliament  that 
two-thirds  at  least  of  these  estates  should  be  sold  for  that 
purpose;  and  William  had,  in  answer  to  an  address 
(Jan.  1690) ,  promised  to  make  no  grant  of  them  till  the 
matter  should  be  considered  in  the  ensuing  session.  Se- 
veral bills  were  brought  in  to  carry  the  original  resolu- 
tions into  effect ,  but ,  probably  through  the  influence  of 
government ,  they  always  Fell  to  the  ground  in  one  or 
other  house  of  parliament.  Meanwhile  the  king  granted 
away  the  whole  of  these  forfeitures,  about  a  million  of 
acres,  with  a  culpable  profuseness,  to  the  enriching  of 
bis  personal  favourites ,  such  as  the  earl  of  Portland  and 
the  countess  of  Orkney'.  Yet  as  this  had  been  done  in 

'  The  prodi^Ilj  of  WUIbm  in  gnots  to  hi«  faTonrites  wa*  on  im- 
deniable  reproticfa  to  hii  reign.  Charle*  II  bad ,  boirerer,  with  inudi 
grtaler  profiiKtiesa,  thoagh  much  lew  liUmed  for  it,  gifen  away 
almoat  ill  tbe  crorrn  lands  in  a  fnr  yean  after  the  totomtion ;  and 
the  commonf  could  not  now  be  prevailed  upon  to  diake  thoae  grant*, 
which  was  urged  hy  the  court ,  in  order  la  defeat  the  remmption  of 
thoie  in  the  present  reign.  The  length  of  time  ,  nndoubledl]' ,  made  a 
conaiderabU  differeitce.  An  enormout  granr  of  the  crown'i  doaMniat 
rights  iu  North  Walei  tn  the  earl  of  Porthmd  excited  much  clamour 
in  i'i<l7 .  and  produced  a  apeech  from  Mr.  Price  ,  afterwards  a  baron 
of  the  exchequer,  which  was  mnch  extolled  for  its  boldneii,  not 
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ihe  exercise  of  a  lawful  prerogative,  it  is  not  easy  to 
justify  the  act  of  resumption  passed  in  1699.  The  pre- 
cedents for  rC^mption  of  grants  were  obsolete  and  from 
had  times.  It  was  agreed  on  all  hands  that  the  royal  do- 
main is  not  inalienable ;  if  this  were  a  mischief,  as  could 
not  perhaps  be  doubted ,  it  was  one  that  the  legislature 
had  permitted  with  open  eyes ,  till  there  was  nothing  left 
to  be  alienated.  Acts  therefore  of  this  kind  shake  the 
general  stability  of  possession,  and  destroy  that  confi- 
dence in  which  the  practical  sense  of  freedom  consists , 
that  the  ahsolate  power  of  the  legislature,  which  in 
strictness  is  as  arbitrary  in  England  as  in  Persia,  will  be 
exercised  in  consistency  with  justice  and  lenity.  They 
are  also  accompanied  for  the  most  part,  as  appears  to 
have  been  the  case  in  this  instance  of  the  Irish  forfei- 
tures ,  with  partiality  and  misrepresentation  as  well  as 
violence ,  and  seldom  fail  to  excite  an  odium ,  far  more 
than  commensurate  to  the  transient  popularity  which  at- 
tends them  at  the  outset.  ■ 

But  even  if  Ihe  resumption  of  William's  Irish  grants 
could  he  reckoned  defensible,  there  can  be  no  doubt 
that  the  mode  adopted  by  the  commons,  of  tacking,  as 
it  was  called ,  the  provbions  for  thb  purpose  to  a  money 

rathei  10  My,  viruIeDce  and  diMfI«etion.  Thii  is  printed  io  Pari.  Hist. 
978  ,  and  many  other  book*.  The  king  ,  on  an  address  from  the  hotue 
of  commoni .  revoked  the  grant ,  which  indeed  was  not  jnslifiable. 
Hit  answer  on  this  occauon ,  it  may  here  be  remarked ,  was  by  its 
mildness  and  courtesy  a  striking  contrast  to  the  insolenl  mdeness  with 
which  the  Stuarts,  one  andi  all ,  ^ad  invariably  treated  the  house. 
Yet  to  this  Tomit  were  many  wretches  eager  to  return. 

■  Pari  Hist.  1171,  1101, etc.  Ralph,  Burnet,  Shrewsbury  Corres- 
pondence. See  also  DaTfluani's  Essay  on  Grants  and  IteBtim|it!ons, 
and  sundry  pamphlets  in  Somen' Tracts,  vol.  ii.  and  State  Tracts, 
temp.  W.  3.  Tol.  ii. 
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bill,  so  as  to  render  it  impossible  for  the  lords  even  to 
modi^  them ,  vithl>at  depriving  the  king  of  his  supply , 
tended  to  sahvert  the  constitution  and  ftnnihilate  the 
rights  of  a  co-equal  house  of  parliament.  This  most  re- 
prehensible device,  though  not  an  unnatural  consequence 
of  their  pretended  right  lo  an  exclusive  concern  in  mo- 
ney bilk ,  had  been  employed  in  a  former  instance  du- 
ring this  reign ' .  They  were  again  successful  on  this  occa- 
sion ;  the  lords  receded  from  their  amendments ,  and 
passed  the  bill  at  the  king's  desire ,  who  perceived  that 
the  fury  of  the  commons  was  tending  to  a  terrible  con- 
vulsion *.  But  the  precedent  was  infinitely  dangerous  to 
their  legislative  power.  If  the  commons ,  after  some  more 
attempts  of  the  same  nature ,  desisted  from  so  unjust  an 
encroachment ,  it  must  be  attributed  to  that  which  has 
been  |be  great  preservative  of  the  equilibrium  in  our  go- 
vernment ,  the  public  voice  of  a  reQecting  people ,  averse 
to  manifest  innovation ,  and  soon  offended  by  the  intem- 
perance of  factions. 

The  essential  change  which  the  fall  of  the  old  dynasty 
had  wrought  in  our  constitution  displayed  itself  in  such 
a  vigorous  spirit  of  inquiry  and  interference  of  parlia- 
ment with  all  the  course  of  government ,  as ,  if  not  ab- 
solutely new ,  was  more  uncontesled  and  more  effectual 
than  before  the  revolution.  The  commons  indeed  under 
Charles  II  had  not  wholly  lost  sight  of  the  precedents 
which  the  long  parliament  had  established  for  them ; 
but  not  without  continual  resistance  from  the  court ,  in 
^hich  their  right  of  examination  was  by  no  means  ad- 
•  mitted.  But  the  tories  throughout  the  reign  of  Williani 

'  In  Feb.  1691. 

■  See  the  Mme  authorities  ,  eapecially  the  Shrembuiy  Letters , 


n,<jr.=^-,hyGo(.)gle 


4i4  THE  COHSTITCTIONAL  HISTORY  OF  ENGLAND. 
evinced  a  departure  from  the  ancient  principles  of  their 
faction  in  nothing  more  than  in  asserting  to  the  fullest 
extent  the  powers  and  privities  of  the  commons ;  and 
in  the  coalition  they  formed  with  the  malecontent  whigs, 
if  the  men  of  liheiiy  adopted  the  nickname  of  the  men 
of  prerogative ,  the  latter  did  not  less  take  np  the  maxims 
and  feelings  of  the  former.  The  bad  success  and  3Uft~ 
pected  management  of  public  affairs  co-operated  with 
the  strong  spirit  of  party  to  establish  this  important  ac- 
cession of  authority  to  the  house  of  commons.  In  June 
1689,  a  special  committee  was  appointed  to  inquire  into 
the  miscarriages  of  the  war  10  Ireland ,  especially  as  to 
the  delay  in  relieving  Londonderry.  A  similar  committee 
was  appointed  in  the  lords.  T%e  former  reported  se- 
verely against  col.  Lundy,  governor  of  that  city,  and  the 
house  addressed  the  king,  that  he  might  he  sent  over 
to  be  tried  for  the  treasons  laid  to  his  chaise  ' .  I  do  not 
think  there  is  any  earlier  precedent  in  the  journals  for 
so  specific  an  inquiry  into  the  conduct  of  a  public  officer, 
especially  one  in  military  command.  It  marks,  there- 
fore ,  very  distinctly  the  change  of  spirit  which  I  have 
so  frequently  mentioned.  No  courtier  has  ever  since  ven- 
tured to  deny  this  general  right  of  inquiry,  though  it  is 
the  constant  practice  to  elude  it.  The  right  to  inquire 
draws  with  it  the  necessary  means,  the  examination  of 
witnesses,  records,  papers ,  enforced  by  the  strong  arm 
of  parliamentary  privilege.  In  one  respect  alone  these 
powers  have  fallen  rather  short;  the  commons  do  not 
administer  on  oath ,  and  having  neglected  to  claim  this 
authority  in  the  irregular  times  when  they  could  make  a 
privilege  by  a  vote ,  they  would  now  perhaps  find  diffi-* 

'  ComiDoiis'  Journalt,  June  1.  Aug.  11. 


n,<j,-7=^-,hyGi:u)(^Ie 


CHAP.  XV.  —  WILLIAM.  4i5 

culty  in  obtaining  it  by  consent  of  the  house  of  peers. 
They  renewed  this  committee  for  inquiring  into  the  mis- 
carriages of  the  war  in  the  next  session'.  They  went 
very  fully  into  the  dispute  between  the  board  of  admi- 
ralty and  admiral  Russell,  after  the  battle  of  LaHogue  *, 
and  the  year  after  investigated  the  conduct  of  his  suc- 
cessor, Killigrew  andDelaval,  in  the  command  of  the 
channel  fleet  ^.  They  went,  in  the  winter  of  16941  into  a 
very  long  examination  of  the  admirab  and  the  orders 
issued  by  the  admiralty  during  the  preceding  year;  and 
then  voted  that  the  sending  the  fleet  to  the  Mediter- 
ranean, and  the  continuing  it  there  this  winter,  has 
been  to  the  honour  and  interest  of  his  majesty  and  his 
kingdoms^.  But  it  is  hardly  worth  while  to  enumerate 
later  instances  of  exercising  a  right  which  had  become 
indisputable ;  and  even  before  it  rested  on  the  basis  of 
precedent  could  not  reasonably  be  denied  to  those  who 
might  advise  ,  remonstrate ,  and  impeach. 

It  is  not  surprising ,  that-  after  such  important  acqui- 
sitions of  power,  the  natural  spirit  of  encroachment,  or 
the  desire  to  distress  a  hostile  government ,  should  have 
led  to  endeavours,  which  by  their  success  would  have 
drawn  the  executive  administration  more  directly  into  the 
hands  of  parliament.  A  proposition  was  made  by  some 
peers,  in  December  1692  ,  for  acommitteeof  both  houses 
to  consider,  of  the  present  state  of  the  nation  ,  and  what 
advice  should  be  given  to  the  king  concerning  it.  This 

<  la.  Nov.  I. 

'  Pari.  Hilt.  6&y.  Dalrymple.  ConuDona  and  Lordi'  Juuroala. 

'  Pari.  Hist.  7<)3.  DeUval  and  Killigrew  were  Jacobites ,  nhnni 
Williaoi  generously  but  imprudeDlly  put  inlo  the  command  of  the 
fleet. 

I  Commons'  Journals,  17  Feb.  i6g4-5. 
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daagerous  project  was  lost  by  48  lo  36,  several  toriesanti 
dissatisfied  whigs  uniting  in  a  protest  against  its  rejec- 
tion ' .  The  king  had  in  his  speech  to  parliament  requested 
their  advice  in  the  most  general  terms,  and  this  slight 
expression ,  though  no  more  than  is  contained  in  the 
common  writ  of  summons ,  was  tortured  into  a  pretext 
for  so  extraordinary  a  proposal  as  that  of  a  committee  of 
delegates,  or  council  of  state,  which  might  soon  have 
grasped  the  entire  administration.  It  was  at  least  a  re- 
medy so  little  according  to  precedent ,  or  the  analogy  of 
our  constitution ,  that  some  very  serious  cause  of  dissa- 
tbfaction  with  the  conduct. of  affairs  could  be  its  only 
excuse- 

Burnet  has  spoken  with  reprobation  of  another  scheme 
engendered  by  the  same  spirit  of  inquiry  and  control , 
that  ofa  council  of  trade,  to  be  nominated  by  parliament, 
with  powers  for  the  effectual  preservation  of  the  interests 
of  the  merchants.  If  .the  members  of  it  were  intended  to 
be  immoveable ,  or  if  the  vacancies  were  to  he  filled  by 
consent  of  parliament ,  this  would  indeed  have  encroached 
on  the  prerogative  in  a  far  more  eminent  degree  than  the 
famous  India  bill  of  1788 ,  because  its  operation  would 
have  been  more  extensive  and  more  at  home.  And  even 
if  they  were  only  named  in  the  first  instance ,  as  has  been 
usual  in  parliamentary  commissioners  of  account  or  in- 
quiry, it  would  still  be  material  to  ask ,  what  extent  of 
power  for  the  preservation  of  trade  was  to  be  placed  in 
their  hands.  The  precise  nature  of  the  scheme  is  not  ex- 
plained by  Burnet.  But  it  appears  by  the  Journab  that 
this  council  were  to  receive  information  from  merchants 
as  to  the  necessity  of  convoys ,  and  send  directions  to  the 

'  Pari.  Hist.  941.  Burnet,  io5. 
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board  of  admiralty,  subject  to  the  king's  control,  to  re- 
ceive comf^ots  and  represent  the  same  to  the  king ,  and 
in  many  other  respects  to  exercise  very  important  and 
anomalous  functions.  They  were  not ,  however,  to  be 
members  of  the  house.  But  even  with  this  restriction ,  it 
was  too  hazardous  a  departure  from  the  general  maxims 
of  the  constitution.  '  ' 

The  general  unpopularity  of  William's  administration, 
and  more  particularly  the  reduction  of  the  forces ,  afford 
an  ample  justification  for  the  two  treaties  of  partition 
which  the  tory  &ction ,  with  scandalous  injastioe  and 
inoonusteucy,  turned  to  his  reproach.  No  one  could 
deny,  that  the  i^grandizement  of  France  by  both  of 
these , treaties  was  of  serious  consequence.  But  accord- 
ing to  English  interests ,  the  first  object  was  to  secure  the 
Spanish  Netherlands  from  becoming  provinces  of  that 
power ;  the  next  to  maintain  the  real  independence  of 
Spain  and  the  Indies.  Italy  was  hut  the  last  in  order, 
and  though  the  possesion  of  Naples  and  %cUy,  with  the 
ports  of  Tuscany,  as  stipulated  in  the  treaty  of  partition  , 
would  have  rendered  France  absolute  mistress  of  that 
whole  country  and  of  the  Mediterranean  sea ,  and  essen- 
tially changed  the  balance  of  Europe ,  it  was  yet  more 
tolerable  than  the  acquisition  of  the  whole  monarchy  in 
the  name  of  a  Bourbon  prince  ,  which  the  opening  of  the 
succession  without  previous  arrangement  was  likely  to 
produce.  They  at  least ,  who  shrunk  from  the  thought  of 
another  war,  and  studiously  depreciated  the  value  of 
continental  alliances ,  were  the  last  who  ought  to  have 
exclaimed  against  a  treaty  which  had  been  ratified  as  the 

'  Burnet,  i63.  G>mmoiia'  Jonrnds,  Jan.  3i,  i(>(|S-6.  An  abjuration 
of  K.  lameifi  title  io  reiy  strong  termi  w*»  propMcd  as  ■  qualificar 
tion  for  taemben  of  thU  couni^l;  but  tbis  was  lost  bj  195  to  tii8- 
III.  27 
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sole  means  of  giving  us  sontethii^  like  aecority  without 
the  cost  of  fighting  for  it.  Nothing ,  therefore ,  could  be 
more  unreasonahle  than  the  cUmour  of  a  tory  house  of 
commons  in  i^oi  (for  the  nulecontent  whigs  were  now 
so  consolidated  with  the  tories,  as  in  geueral  to  bear  their 
name)  against  the  partition  treaties ;  nothing  more  ualair 
than  the  impeachment  of  the  four  lords ,  Portland,  Or- 
ford ,  Somers  and  Halifax  on  that  accoant.  But  we  must 
at  the  same  time  remark ,  that  it  is  more  easy  to  vindicate 
the  partition  treaties  themselves ,  than  to  reconcile  the 
conduct  of  the  king  and  of  some  others  with  the  princi- 
ples estabbshed  in  our  constitutioa.  William  bad  taken 
these  important  negotiations  wholly  into  his  own  hands , 
not  even  communicating  them  to  any  of  his  English  mi- 
nisters, except  lord  Jersey,  until  his  resolution  was 
finally  settled.  Lord  Somera  as  chancellor,  had  put  the 
great  seal  to  blank  powers,  as  a  legal  authority  to  the 
negotiators,  which  evidently  could  not  be  valid,  unless 
on  the  dangerous  principle  that  the  seal  is  conclusive 
against  all  exception  '.  He  had  also  sealed  the  ratification 
of  the  treaty,  though  not  consulted  upon  it ,  and  though 
h«  seems  to  have  had  objections  to  some  of  the  terms  ; 
and  in  both  instances  be  set  up  the  ling's  comaand  as  a 
sufficient  defeoce.  The  exclusion  of  all  those,  whom, 
whether  c^ed  privy  or  cabinet  counsellors ,  the  nation 
holds  responsible  for  its  safety,  from  this  great  nego- 
tiation ,  tended  to  throw  hack  the  whcde  executive  go- 
vernment into  the  single  will  of  the  sovere^ ,  and  ought 
to  have  exasperated  (be  house  of  commons  far  more  than 
Uie  actual  treaties  of  partition ,   which  may  probably 

>  See  ipeaker  Oiulow'i  Note  on  Barnet  <Ox£.  edit.  4.  468},  and 
lord  Hardwicke's  faist  «r  bi«  father's  opinioii.  Id.  tji.  Bat  we  «l«o 
lord  Sotners't  plet  as  to  ihii.  Sute  Triab,  |3.  167. 
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have  been  the  safest  choiec  in  a  most  p«Filoii3  conditiou 
of  EuFope.  The  impeachments ,  however,  were  in  most 
respects  so  ill  mibslantiated  by  proof,  that  they  have  ge- 
nerally been  reckoned  a  disgraceful  inUaoce  of  party 
■(Hrit. ' 

The  whigs ,  sod)  uf  them  at  least  as  continued  to  hold 
that  name  in  honour,  soon  forgave  the  mistakes  and 
failings  of  their  great  deliverer,  and  indeed  a  high  regard 
for  the  memory  of  William  UI  may  justly  be  reckoned  eo» 
of  the  tests  fay  which  geaaine  whi^ism  has  always  beeo 
recognized.  By  the  opposite  party  he  was  raucorousliy 
hated,   and  their  malignant  calumnies  dill  suily  tha 

'  Pirl.  Hist.  State  TriaU,  i4-  933.  The  letters  of  William ,  published 
in  the  H«rdwicte  State  Papen,  are  both  the  most  autheollc  and  the 
most  salU^ctorj  explanation  of  his  policy  dimng  the  three  moment- 
oiu  yean  that  closed  the  seveoteentb  century.  It  is  said ,  in  a  not*  of 
lord  Hardwidke on  BwBet  (Oxford  edit.  it.  4i7),(firoi|ilord  Suners'i 
]>apera),  that  wteo  same  of  the  jniBisters  objected  t,o  parts  of  th? 
treaty,  lord  Portland's  constant  answer  was,  that  nothing  could  be 
altered ;  upon  which  one  of  ihem  said ,  if  that  was  the  case,  he  saw 
no  reason  why  they  should  be  cidled  together.  And  k  appears  by  the 
Shrewsbury  papw»,p.  37),  that  the  duke,  though  jeBrettry  of  Atate, 
and  ia  a  inHtiner  prime  miiusuir,  was  entirely  kept  by  (he  king  onl 
of  the  secret  of  the  negotiations  which  ended  In  the  peace  of  Ryswick: 
nhether,  after  aU,  there  remained  some  lurking  distrust  of  his  fidelity, 
or  from  whatever  other  canse  this  took  place ,  it  was  very  anomnlons 
and  nncons^tutional.  Audit  must  he  owned,  that  by  this  sort  faf  pro- 
ceeding ,  which  could  have  no  snEGcuent  apology  hat  a  deep  senfle  yf 
the  unnorthiness  of  mankind,  William  hrougbl  on  himself  much  of 
that  dislike  which  appears  so  ungrateful  and  an  accountable. 

As  to  the  impeachinents ,  few  have  pretended  to  justify  them;  even 
Jtatpb  is  half  ashamed  of  the  party  be  espouses  with  so  little  caadenr 
towsidi  their  adversaries.  The  scandalous  conduct  of  rhe  tories  in 
•craening  the  earl  of  Jersey,  while  they  impeacbed  tbe  whig  lords, 
some  of  whom  had  really  horne  no  parting  measure  be  had  promoieif, 
floflGcienlly  displays  the  foctionsness  of  iheir  motivea.  See  lord'  Ha- 
versham's  speech  on  this.  Pari.  Hist.  isi)8. 
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stream  of  history  ' .  Let  us  leave  such  as  prefer  Charle»I 
to  William  III  in  the  enjoymeot  of  prejudices  which  are 
not  likely  to  be  overcome  by  argument.  But  it  must  ever 
be  an  honour  to  the  English  crown  that  it  has  been  worn 
by  so  great  a  man.  Compared  with  him  ,  the  statesmen 
who  surrounded  his  throne ,  the  Sunderlands ,  Godol- 
phins,  and  Shrewsburys,  even  the  Somerses  and  Mon- 
tagues, sink  into  insignificance.  He  was,  in  truth,  too 
great ,  not  for  the  times  wherein  he  was  called  to  action , 
but  for  the  peculiar  condition  of  a  king  of  England  after 
the  revoluti<m ;  and  as  he  was  the  last  sovereign  of  this 
country  whose  understanding  and  enet^  of  t^aracter 
have  been  very  distinguished ,  so  was  he  the  last  who  has 
encountered  the  resistance  of  his  parliament ,  or  stood 
apart  and  undisguised  in  the  maintenance  of  his  own  pre- 
n^tive.  His  reign  is  no  doubt  one  of  the  most  important 
in' our  constitutional  history,  both  on  account  of  its  ge- 
neral character,  which  I  have  slightly  sketched ,  and  of 
those  beneficial  alterations  in  our  law  to  which  it  gave 
rise.  These  now  call  for  our  attention. 

The  enormous  duration  of  seventeen  years  ,  for  which 
Charles  11  protracted  bis  second  parliament ,  turned  the 
thoughts  of  all  who  desired  improvements  in  the  consti- 
tution towards  some  limitation  on  a  prerogative  which 
had  not  hitherto  been  thus  abused.  Not  only  the  cou- 
tinuance  of  the  same  house  of  commons  during  such  a 

'  Biihop  meetvood ,  ia  a  lermoD  pretched  Id  1 708 ,  sa]!!  of  Wil- 
liam, "whom  all  the  world  of  frieadi  aad  enemiei  know  how  to 
value ,  except  «  /«v  Engiiih  aretchet. "  Eeonei ,  Sjo.  Boyer,  in  hi« 
Hiitoty  of  the  Heipi  of  Qneen  Anae,  p-  i>,  uy»,  that  the  king  ipenl 
moit  of  bii  private  fortune ,  cooipnted  at  no  lew  than  two  millions  ,  in 
the  iervice  of  the  English  nation,  t  ahould  be  glad  to  have  found  thii 
Toocfaed  by  better  authority. 
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period  destroyed  the  connexion  between  the  people  and 
their  representatives  ,  and  laid  open  the  latter ,  without 
responsibility,  to  the  corruption  which  was  hardly  denied 
to  prevail ,  but  the  privilege  of  exemption  from  civil 
process  made  needy  and  worthless  men  secure  af^nst 
their  creditors ,  and  desirous  of  a  seat  in  parliament  as 
a  complete  safeguard  to  fraud  and  injustice.  The  term  of 
three  years  appeared  sufficient  to  establish  a  control  of 
the  electoral  over  the  represf^tative  body  ,  without  re- 
curring to  the  ancient  but  inconvenient  scheme  of  annual 
parliaments,  whidi  men  enamoured  of  a  still  more  po- 
pular form  of  government  tban  our  own  were  eager  to 
recommend.  A  bill  for  this  purpose  was  brought  into  the 
house  of  lords  in  December  1689,  but  lost  by  the  pro- 
rogatioa  '.  It  passed  both  houses  early  in  1693  ,  the 
whigs  generally  supporting ,  and  the  tories  opposing  it  ; 
but  on  this,  as  on  many  other  great  questions  of  this 
reign  ,  the  two  parties  were  not  so  regula^^arrayed 
against  each  other  as  on  points  of  a  more  persond  na- 
ture'. To  this  bill  tho  king  refused  his  assent;  an  exer- 
cise of  prerogative  which  no  ordinary  circumstances  can 
reconcile  either  with  prudenice  or  with  a  constitutional 
administration  of  government.  But  the  commons,  as-  it 
was  easy  to  foresee,  did  not  abandon  so  important  a 
measure-,  a  similar  bill  received  the  royal  assent  in  N^o- 
vember  1G94  '•  By  the  triennial  bill  it  was  simply  provi- 
ded ,  that  every  parliament  should  cease  and  determine 
within  three  years  from  its  meeting.  The  clause  contained 
in  the  act  of  Charles  II  against  the  intermission  of  parlia- 
ments for  more  than  three  years  is  repealed  i  but  it  was 

'  Lords*  JouTdah 
■  Pari.  Hiir.  7$^. 
'HW.  andH/c  1. 


■■h,Go()gle 


433  THE  CONSTTTCTIOHAL  HISTORY  OF  ENGLAND, 
not  thought  necessary  to  revive  the  somewhat  Tiolent  and 
perhaps  imptaeticable  provisions  by  which  the  act  of  1641 
had  secured  their  meeting ;  it  being  evident  that  even 
annual  sessions  might  now  be  relied  upon  ai  indispensable 
to  th«  machine  of  government. 

This  annual  assembly  of  parliament  was  rendered  ne- 
cessary ,  in  the  first  place ,  by  the  strict  appropriation 
of  the  revenue  according  to  voles  of  supply.  It  was  se- 
cured ,  nestly,  by  passing  the  mutiny  bill ,  under  which 
the  army  is  held  together ,  and  subjected  to  military  dis- 
cipline ,  for  a  short  term  ,  seldom  or  never  exceeding 
twelve  months.  These  are  the  two  effectual  securities 
against  military  power  •,  that  no  pay  can  he  issued  to  the 
troops  without  a  previous  authorization  by  the  commons 
in  a  committee  of  supply  ,  and  by  both  houses  in  an  act 
of  appropriation ;  and  that  no  officer  or  soldier  can  be 
punishedfor  disobedience ,  nor  any  court  martial  held  , 
without  mrannualre^nactment  of  the  mutiny  bill.  Thus 
it  is  strictly  true  ,  that  if  the  king  were  not  to  summon 
parliament  every  year  ,  his  army  would  cease  to  have  a 
legal  existence  ,  and  the  refusal  of  either  house  to  con- 
cur ih  the  mutiny  bill  would  at  once  wrest  the  sword 
out  of  his  grasp.  By  the  Bill  of  Rights ,  it  b  declared 
unlawful  to  keep  any  forces  in  time  of  peace  without 
consent  of  parliament.  This  consent ,  by  an  invariable 
and  wholesome  usage  ,  (s  given  only  from  year  to  year  ; 
and  its  necessity  may  be  considered  perhaps  the  most 
powerful  of  those  causes  which  have  transferred  so  macfa 
even  of  the  executive  power  into  the  management  of  the 
two  houFses  of  parliament. 

The  reign  of  William  is  also  dbtinguisbed  by  the 
provisions  introduced  into  our  law  for  the  security  of  the 
subject  against  iniquitous  condemnations  on  the  t^arge 
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gf  high  treason ,  and  intended  to  perfect  those  of  earlier 
times  ,  which  had  proved  insufficient  against  the  partia- 
lity of  judges.  But  upon  this  occasiuu  it  will  he  necessary 
to  tale  up  the  bistory  of  our  constitutional  law  on  this 
important  head  from  the  beginning. 

In  the  earlier  ages  of  our  law,  the  crime  of  high 
treason  appears  to  have  heen  of  a  vague  and  indefinite 
nature  ,  determined  only  hy  such  arhitrary  construction 
as  the  circumstances  of  each  particular  case  might  sug- 
gest. It  was  held  treason  to  kill  the  king's  father ,  or 
his  uncle ;  and  Mortimer  was  attainted  for  accroaching , 
as  it  was  called  ,  royal  power ;  that  is  ,  for  keeping  the 
administration  in  his  own  hands ,  though  without  vio- 
lence towards  the  reigning  prince.  But  no  people  can 
enjoy  a  free  constitution  ,  unless  an  adequate  security  is 
furnished  by  their  laws  against  this  discretion  of  judges 
in  a  matter  so  closely  connected  with  the  mutual  relation 
between  the  government  and  its  subjects.  A  petition  was 
accordingly  presented  to  Edward  HI  by  one  of  the  best 
parliaments  that  ever  sat,  requesting  that  "  whereas  the 
king's  justices  in  different  counties  adjudge  men  indicted 
before  them  to  be  traitors  for  divers  matters  not  known 
by  the  commons  to  be  treasonable  ,  the  king  would ,  by 
bis  council,  and  the  nobles  and  learned  men  (les  grands 
et  sages  )  of  the  land ,  declare  in  parliament  what  should 
be  held  for  treason.  "  The  answer  to  this  petition  is  in 
the  words  of  the  existing  statute ,  which  ,  as  it  b  by  no 
means  so  prolix  as  it  is  important ,  I  shall  place  before 
'the  reader's  eyes. 

'^  Whereas  divers  opinions  have  been  before  this  time 
in  what  case  treason  sh^l  be  said ,  and  in  what  not,  the 
king  at  the  request  of  the  lords  and  commons  hath  made 
a  declaration  in  the  manner  as  hereafter  followed :  that 
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is  to  say ,  when  a  man  doth  compass  or  imagine  the  death 
oFour  lord  the  king,  of  my  Udy  his  qUeen  ,  or  of  their 
eldest  sob  and  heir  i  or  If  a  man  do  violate  the  king's 
companion  or  the  king's  eldest  daughter  unmarried  ,  or 
the  wife  of  the  king's  eldest  son  and  heir  ;  or  if  a  man 
do  levy  «ar  against  our  lord  the  king  in  his  realm ,  or 
be  adherent  to  the  king's  enemies  in  his  realm ,  giving 
to  them  aid  and  comfort  in  the  realm  or  elsewhere ,  and 
thereof  be  proveably  attainted  of  open  deed  by  people  of 
their  condition.  And  if  a  man  counterfeit  the  king's  great 
or  privy  seal ,  or  hie  money  \  and  if  a  man  bring  false 
money  into  this  realnl ,  counterfeit  to  the  money  of  Eng- 
land ,  as  the  money  called  Lushebui^h ,  or  other  like  to  the 
said  moniey  of  England ,  knowing  the  money  to  be  false , 
to  merchandbe  or  make  payment  in  deceipt  of  our  stud 
lord  the  king  and  of  Ms  people.  And  if  a  man  sl&y  the  chan- 
cellor ,  treasurer  ,  or  the  king's  justice  of  the  one  bench 
or  the  other  ,  j  ustices  in  eyre  ,  or  j  ustices  of  assize ,  and 
all  other  justices  assigned  to  hear  atid  determine ,  being 
in  \he\r  place  doing  their  offices.  And  it  is  to  be  nnder- 
atood  ,  that  in  the  cases  above  rehearsed ,  it  ou^t  to  be 
judged  treason  which  estends  to  our  loi-d  the  king  and 
his  royal  majesty.  And  of  such  treason  the  forfeiture  of 
the  escheats  pertaioeth  to  our  lord  the  king ,  as  well  of 
the  lands  and  tenements  bolden  of  others  as  of  himself." ' 
It  seems  impossible  not  to  observe,  that  the  want 
of  dbtinct  arrangement  natural  to  so  unphilosophical  an 
age ,  and  which  renders  many  of  our  old  statutes  very 
confused  ,  is  eminently  displayed  in  this  strange  conjuno 
tion  of  offences ;  where  to  counterfeit  the  king's  seal , 
which  might  be  for  the  sake  of  private  fraud ,  and  even 

'  Hot.  Pui,  ii.  iSg.  3  Iiut.  i. 
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his  coin,  which  must  be  so ,  is  ranged  along  with  all 
that  really  endangers  the  established  government,  with 
conspiracy  and  insurrection.  But  this  is  an  objection  of 
Utile  magnitude ,  compared  with  one  that  arises  out  of 
an  omission  in  enumerating  the  modes  whereby  treason 
could  be  committed.  In  most  other  o£fences  ,  the  inten- 
tion ,  bowerer  manifest ,  the  contrivance ,  however  de- 
liberate, the  attempt,  however  casually  rendered  abor- 
tive ,  form  so  many  degrees  of  malignity ,  or  at  least  of 
mischief,  which  the  jurispnidence  t^  most  countries  , 
and  none  more  than  England ,  has  been  accustomed  to 
distinguish  from  the  perpetrated  action  by  awarding  an 
inferior  punishment ,  or  even  none  at  all.  Nor  is  this 
distinction  merely  founded  on  a  difference  in  the  moral 
indignation  with  which  we  are  impelled  to  r^ard  an  in- 
choate and  a  consummate  crime ,  but  is  warranted  by  a 
principle  of  reason  ,  since  die  penalties  attached  to  the 
completed  offence  spread  their  terror  over  all  the  ma- 
chinations preparatory  to  it;  and  he  who  fails  in  his  stroke 
has  bad  the  murderer's  fate  as  much  before  his  eyes  as 
the  more  dexterous  assassin.  But  those  who  conspire 
against  the  constituted  government  connect  in  their  san- 
guine hope  the  assurance  of  impunity  with  the  execution 
of  their  crime  ,  and  would  justly  deride  the  mockery  of 
an  accusation  which  could  only  be  preferred  against  them 
when  their  banners  were  unfurled ,  and  their  force  ar- 
rayed. It  is  as  reasonable ,  therefore,  as  it  is  conformable 
to  the  usages  of  every  country ,  to  place  conspiracies 
against  the  sovereign  power  upon  the  footing  of  actual 
rebellion ,  and  to  crush  those  by  the  penalties  of  treason  , 
who  ,  were  the  law  to  wait  for  their  opportunity  ,  might 
silence  or  pervert  the  law  itself.  Yet  in  this  famous  sta- 
tute we  find  it  only  declared  ireasonahie  to  compass  or 
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imagine  the  king's  death  ,  while  no  project  of  rebellion 
appears  to  fall  within  the  letter  of  its  mactmenU ,  anless 
it  ripen  into  a  substantive  act  of  levying  war. 

I  am  less  inclined  to  attribute  thii  material  omiBsion  to 
the  laxity  which  T  have  already  remarhed  to  be  usual  in 
our  older  laws ,  than  to  apprehensions  entertained  by  the 
barotM ,  that  if  a  mere  design  to  levy  wu*  should  he  ren- 
dered treasonable ,  they  might  be  exposed  to  much  false 
testimony  and  arbitrary  construction.  Bat  strained  con- 
stmctions  of  this  very  statute,  if  such  were  their  (dm , 
they  did  not  prevent.  I  do  not  now  advert  to  the  more 
extravagant  convictiona  under  this  statute  in  some  violent 
reigns ;  but  it  gradually  became  an  established'  doctrine 
with  lawyers ,  that  a  conspiracy  to  levy  war  against  the 
king's  person ,  though  not  in  itself  a  distinct  treason ,  may 
be  given  in  evidence  as  an  overt  act  of  compassing  his 
death.  Great  as  the  authorities  may  he  on  which  thb  de- 
pends ,  and  reasonable  as  it  surely  is  that  such  offences 
should  be  brought  within  the  pale  of  high  treason ,  yet  I 
must  confess,  that  this  doctrine  has  ever  appeared  to  me 
utterly  irreconcileable  with  any  fair  interpretation  of  the 
statute.  It  has  indeed  ,  by  some ,  been  chiefly  confined  to 
cases  where  the  attempt  meditated  is  directly  against  the 
king's  person ,  for  the  purpose  of  deposing  him ,  or  of 
compelling  him ,  while  under  actual  duress ,  to  a  change 
of  measures ;  and  this  was  construed  into  a  compassing 
o(  his  death ,  since  any  such  violence  must  endanger  his 
life ,  and  because ,  as  has  been  said ,  the  prisons  and  graves 
of  princes  are  not  very  distant ' .  But  it  seems  not  very 

'  3  lust.  II.  I  Hale's  Pleas  of  Crown,  lao.  Fatter,  19S.  Coke  lays 
it  down  posilively,  p.  ij,  that  a  conspiracy  to  levy  war  is  not  liigli 
Ireasou,  as  an  overt  act  of  compasslne  the  king's  death.  "  For  (his 
were  to  confound  the  several  classes  or  membra  divideiitia."  Hale  <A- 
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reasonable  to  found  a  capital  conviction  on  such  a  sen- 
tentious remark';  nor  is  it  by  any  means  true  that  a  design 
against  a  king's  Life  is  necessarily  to  be  inferred  from  the 
attempt  to  get  possession  of  bis  person.  So  far,  indeed,  is 
this  from  being  a  general  rule ,  that  in  a  multitude  of  in- 
stances, especially  during  the  minority  or  imbecility  of 
a  king,  the  purposes  of  conspirators  would  be  wholly 
defeated  by  the  death  of  the  sovereign  whose  name 
they  designed  to  employ.  Bui  there  is  still  less  pre- 
text for  applying  the  same  construction  to  schemes  of 
insurrection ,  when  the  royal  person  is  not  directly  the 
object  of  attack,  and  where  no  circumstance  indicates 
any  hostile  intention  towards  his  safety.  This  ample  ex- 
tension of  so  penal  a  statute  was  first  given  ,  if  I  am  not 
mistaken ,  by  the  judges  in  1 663 ,  on  occasion  of  a  meet- 
ing by  some  persons  at  Farley  Wood  in  Yorkshire  ' ,  in 
order  to  concert  measures  for  a  rising.  But  it  was  after- 
wards confirmed  in  Harding's  case ,   immediately  after 

jecti ,  tliat  Coke  hiniMK  cites  the  case  of  lord*  Euex  and  Soatluiinpton  , 
whicti  *eeDH  to  contradict  that  opinion.  Bat  it  may  be  answered ,  in 
tlie  firet  place ,  that  a  conspiracj  to  levj  irar  was  made  high  treason 
during  the  life  of  Elizabeth  ;  and  secondly ,  that  Coke's  words  as  ta 
that  case  are,  that  they  "  intended  to  go  to  the  court  where  the  queen 
was,  aod  to  haTe  taken  her  into  their  power,  and  to  have  remoTcd 
divers  of  hto'  council,  anAferthalinddidasientbUa  multUudt  of  people : 
this  being  raised  to  the  end  aforesaid,  waa  a  sufficient  overt  act  oi 
compaswig  the  death  of  the  queen. "  The  earliest  oase  ia  that  of 
Stone,  who  was  couiicled  of  compassing  the  queen's  death  on  evi- 
dence of  exciting  a  foreign  power  to  invade  the  kingdoK.  But  he  was 
very  obnoxioos,  and  the  precedent  i*  not  good.  Hale ,  i  «a. 

It  is  also  held,  that  an  actual  levying  war  may  b«  laid  as  an  overt 
act  of  compassing  the  king's  death ,  which  indeed  fbllbws  a  fiHtiori 
from  the  fomter  proposition ;  provided  it  be  not  a  constructive  re- 
bellion ,  but  one  really  directed  against  the  royal  authority.  Hale,  1 13. 

'Hale, til. 
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the  revotution ,  and  has  heen  repeatedly  laid  down  from 
the  bench  in  subsequent  proceedings  for  treason ,  as  well 
as  in  treatises  of  very  great  authority  '.  It  has  therefore 
all  the  weight  of  establbhed  precedent ;  yet  I  question 
whether  another  instance  can  be  found  in  our  juri^ru- 
dence  of  giving  so  large  a  construction ,  not  only  to  a 
penal,  but  to  any  other  statute*.  Nor  does  it  speak  in 
favour  of  this  construction,  that  temporary  laws  have 
been  enacted  on  various  occasions  to  render  a  conspiracy 
to  levy  war  treasonable,  for  which  purpose,  according 
to  this  cnrrent  doctrine,  the  statute  of  Edward  m  needed 
no  supplemental  provision.  Such  acts  were  passed  und«' 
Elizabeth,  Charles  II,  and  Geoi^e  III,  each  of  tbem 
limited  to  the  existing  reign '.  But  it  is  very  seldom  that , 
in  an  hereditary  monarchy,  the  reigning  prince  ought  to 

'  Foiter'i  Diiconne  on  High  Treason,  ig6.  State  Trials,  xii.  64^. 
79a.  818 ;  liii.  Gi  ( lir  John  Friend's  case  ),  et  alibi.  This  important 
questioD  having  arisen  on  lord  Rueiell's  trial,  gave  rise  to  a  contro- 
Tersj  between  two  eminent  lawyers,  sir  Bartholomew  Shower  and  ur 
Robert  Atkini;  the  former  maintaining,  the  latter  denying ,  that  a 
coDspirac^  to  depoie  the  king  and  to  seize  hit  guards  was  in  OTCrt 
act  of  conopassiDg  his  death.  Stats  Trials,  ix.  719.818. 

See  also  Philipps's  State  Trials ,  ii.  Sj.  78 ;  a  work  to  which  I  might 
have  referred  in  other  places ,  and  which  iliows  the  well  known  jndg- 
mentand  impartiality  of  the  anlhor. 

■In  the  whole  series  of  anthorilies,  however,  (m  this  subject,  it 
will  be  fonnd  that  the  probable  ^nger  to  the  kind's  safety  from  re- 
bellion was  the  ground-work  upon  which  this  constructive  treason 
retledj  nor  did  either  Hale  or  Foster,  Pemberton  or  Holt,  ever  dream 
that  auj  other  death  was  intended  bj  the  statnte  than  that  of  nature. 
It  was  reserved  for  a  modem  crown  tawjer  to  resolve  this  language 
into  a  metaphysical  peraonificatiou ,  knd  to  argue  that  the  king's 
person  being  interwoven  with  the  state,  and  its  sole  representative, 
any  conspiracy  against  the'  constitution  must  of  it|  own  nature  he  a 
conxpiracy  against  his  life.  Slate  Trials,  xiiv.  1 183. 

'iBElii.  c.  I.;  iJCar.  i.e.  i.;  36G.  3.  c.  7. 
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be  secureil  by  any  peculiar  provisions;  and  thoi^h  ihe 
remarkable  circumstances  of  Elizabeth's  situation  ex 
posed  her  government  to  unusual  perils ,  tbere  seems  an 
air  of  adulation  or  absurdity  in  the  two  latter  instaaces. 
Finally,  the  act  of  Sj  G.  HI.  e.  6.  has  confirmed,  if  not 
extended ,  what  stood  on  rather  a  precarious  basis ,  and 
rendered  perpetual  that  of  36  G.  DI.  c.  7 ,  which  enaets , 
*'  that  if  any  person  or  persons  whatsoever,  during  the 
life  of  the  king ,  and  until  the  end  of  the  nest  session  of 
parliament  after  a  demise  of  the  crown  ,  shall ,  within  the 
realm  or  without,  compass,  imagine,  invent , -devise ,  or 
intend  death  or  destruction ,  or  any  bodily  harm  tending 
to  death  or  destruction ,  maim  or  wounding ,  imprison' 
ment  or  restraint  of  the  person  of  the  same  our  sovereign 
lord  the  king,  his  heirs  and  successors,  or  to  deprive'or 
depose  him  or  them  from  the  style,  honour,  or  kingly 
name  of  the  imperial  crown  of  this  realm ,  or  of  any  other 
of  his  majesty's  dominions  or  countries,  or  to  levy  war 
against  bis  majesty,  hb  heirs  and  successors,  within  this 
realm ,  in  order,  by  force  or  constraint ,  to  compel  him 
or  them  to  change  his  or  their  measures  or  couQseb ,  or 
in  order  to  put  any  force  or  constraint  upon ,  or  to  intimi- 
date or  overawe,  both  houses,  or  either  bouse  of  parlia- 
ment ,  or  to  move  or  stir  any  foreigner  or  stranger  with 
force  to  invade  this  realm,  or  any  other  hb  majesty's 
dominions  or  ooontries  under, the  obeisance  of  his  ma- 
jesty, hb  heirs  and  successors ;  and  such  oompassings , 
imaginations,  inventions,  devices,  and  intentions,  or 
any  of  them ,  ^all  express ,  utter,  or  declare ,  by  pub- 
lishing any  printing  or  writing,  or  by  any  overt  act  or 
deed  ;  being  legally  convicted  thereof  upon  the  oaths  of 
two  lawful  and  credible  witnesses ,  shall  he  adjudged  a 
traitor,  and  suffer  as  in  cases  of  high  treason. " 
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This  from  henceforth  will  become  our  sUndird  of 
conslitulional  Uw,  instead  of  the  statute  of  Edward  HI , 
the  Utterly  received  inlerprelationB  of  which  it  sanctiuns 
and  embodies.  But  it  is  to  be  noted  as  the  doctrine  of  our 
most  approved  anthoritiea ,  that  a  conspiracy  for  many 
puiposes  which ,  if  carried  into  effect ,  would  incur  the 
guiU  of  treason ,  will  not  of  itself  amount  to  it.  The 
c<nistructive  interpretation  of  compassing  the  king's  death 
appears  only  applicable  to  conspiracies,  whereof  the  in- 
tent b  to  depose  or  to  use  personal  compulsion  towards 
him ,  or  lo  usurp  the  adminisb^tJMm  of  his  government ' . 
But  though  insurrections  in  order  to  dirow  down  aH  ^- 
closures ,  to  alter  the  estahUsbed  law  or  chauge  reli^n , 
or  in  general  for  the  reformation  of  alleged  grievances  erf 
a  public  natnre ,  wherein  the  insu^ents  liave  no  special 
interest,  are  in  themselves  treasonable,  yet  the  previous 
concert  and  conspiracy  for  such  purpose  could ,  under 
Uie  statute  of  Edward  m ,  only  pass  for  a  misdemeanor. 
Hence  ,  while  it  has  been  positively  laid  down  ,  that  an 
att^Qpt  by  intimidayon  and  violence  to  force  the  re^>eal 
of  a  law  is  high  treason  *,  though  du-ected  rather  against 
the  two  houses  of  parliament  than  the  king's  person ,  the 
judges  did  not  venture  to  declare,  that  a  mere  conspiracy 
and  consoltalioQ  to  raise  a  force  for  that  purpose  would 
amount  to  that  offence^.  But  the  statutes  of  36  and  5j 
Geo.  in  detennine  t^e  intentum  to  levy  war,  in  order  to 
put  any  force  upon  or  to  i;itinidate  eiUter  house  of  pai^ 
liament ,  manifested  by  any  overt  act ,  to  Be  treason  ,  and 
80  fax  have  undoubtedly  extended  the  scope  of  the  law. 

'Hale,  ii3.  Foster,  »i3. 

'  Lord  George  Gordon's  case,  Stale  Triala,  x\i.  649. 
'  Hardy's  case ,  id.  nxiv.  308.  The  language  of  Ejn  is  safficienlly 
remarkable ;  hii  courage  was  more  waMing  than  hia  will. 
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We  may  hope  that  so  ample  a  legifilatire  decUration  on 
the  law  of  treason  will  put  an  end  to  the  preposterons  in* 
terpretatioDs  which  have  found  too  much  couutaunce 
on  some  not  very  distant  occasions.  The  crime  of  com- 
passing and  imaf^ning  the  king's  death  must  be  manifested 
by  some  overt  act ;  that  is ,  iJiere  must  be  something  done 
in  execution  of  a  traitorous  purpose.  For  as  no  hatred 
towards  the  per«m  oi  the  sovereign  ,  nor  any  longings 
for  his  death ,  are  the  imagination  which  the  law  here 
intends,  it  seems  to  follow  that  loose  words  or  writings, 
tu  which  such  hostile  feelings  may  be  embodied ,  unccui' 
nected  with  any  positive  design,  cannot  amount  to  treason. 
It  is  now,  therefore ,  gener^ly  agreed ,  (bat  no  words  will 
constitute  that  offence ,  unless  as  evidence  of  some  overt 
act  of  treason ;  and  the  same  appears  clearly  to  he  the  case 
with  reelect  at  least  to  aupublished  writings. ' 

The  second  clause  of  Uie  tlalute ,  or  thai  whicb  de- 
clares the  levying  of  war  agai^  the  king  within  the 
reahn  to  be  treason ,  has  given  rise ,  in  some  instances , 
to  conslmctioDs  hardly  less  straiued  than  those  upon  com- 
passing his  death.  It  would  indeed  be  a  very  narrow  in- 
terpretation ,  as  little  required  by  the  letter ,  as  warranted 
by  the  reason  of  this  law ,  to  limit  the  expressiou  of  le- 
vying war  to  rebellions ,  whereof  the  deposition  of  the 
MvereigH,  or  subversion  of  his  government,  should  be 
the  deliberaie  object.  Force,  uuiawfully  directed  against 

'  Foster,  lyS.  He  seems  to  concur  ia  Hale'*  opioion,  (hat  wurii* 
wliicli  being  ipoken  nill  not  amount  to  an  overt  act  to  make  gooii  an 
indicunent  for  compunng  tbe  Liag's  death ,  ^et  iT  reduced  into  wri> 
ttng,  and  pobliihed ,  nill  make  such  as  overt  act ,  "  if  die  iiutlteri 
contained  in  them  import  such  a  compassing."  Hale's  Pleas  of  Crown, 
tl8.  But  this  is  indefinitely  expressed;  and  the  case  of  Williams, 
tinder  James  I ,  wliicfa  Hale  cites  in  com>borBlion  of  thii,  nil]  hardly 
lie  approved  liy  any  coiwtitntioDal  lawyer. 
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the  supreme  aathority,  constitutes  this  offence;  nor  coold 
it  have  been  admitted  as  an  excuse  for  the  wild  attempt 
of  the  earl. of  Essex,  on  this  charge  of  levying  war,  that 
his  aim  was  oot  to  injure  the  queen's  person ,  but  to  drive 
his  adversaries  from  her  presence.  The  only  questions  as 
to  xhis  kind  of  treason  are;  first,  what  shall  be  underwood 
by  force  ?  and  fiecondly ,  where  it  shall  be  construed  to 
be  directed  against  the  government?  And  the  solution  of 
both  these,  upon  consistest  principles,  must  so  much 
depend  on  the  circumstances  which  vary  the  character 
of  almost  every  case ,  that  it  seems  natural  to  distrust  the 
general  maxims  that  have  been  delivered  by  lawyers. 
Many  decisions  in  cases  of  treason ,  before  the  revolution , 
were  made  by  men  so  servile  and  corrupt ,  they  violate 
so  grossly  all  natural  right ,  and  all  reasonable  interpreta- 
tion of  law,  that  it  has  generally  been  accounted  among 
the  most  important  benefits  of  that  event  to  have  res- 
tored a  purer  administration  of  criminal  justice.  But 
^oi^h  the  memory  of  those  who  pronounced  these  deci- 
sions is  stigmatised ,  their  authority ,  so  far  from  being 
abrogated ,  has  influenced  later  and  better  men ;  and  it 
is  rather  an  unfortunate  circumstance ,  that  precedents 
which ,  from  the  character  of  the  times  when  they  oc- 
curred ,  would  lose  at  present  all  respect ,  having  been 
transfused  into  test-books,  and  format  perhaps  the  sole 
basis  of  subsequent  decisions ,  are  still ,  in  not  a  few 
points ,  the  invisible  foundation  of  our  law.  No  lawyer ,  I 
conceive,  prosecuting  for  high  treason  in  this  age,  would 
rely  on  the  case  of  the  duke  or  Norfolk ,  under  Elizabeth , 
or  that  of  Williams  under  James  1 ,  or  that  of  Benstead 
under  Charles  I;  but  he  would  certainly  not  fall. to  dwell 
on  the  authorities  of  sir  Edward  Coke  and  sir  Matthew 
Hale.  Yet  these  eminent  men ,  and  especially  the  latter, 
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aware  that  our  law  b  mainly  bullion  adjudged  precedent, 
aad  not  daring  to  reject  that  which  they  would  not  bare 
themselves  asserted ,  will  be  found  to  have  rather  timidly 
e.iercised  their  judgment  in  the  construction  of  this  sta- 
tute ,  yielding  a  deference  to  former  authority  which  we 
have  transferred  to  their  own. 

These  obserTaliona  are  particularly  applicable  to  that 
class  of  cases  so  repugnant  to  the  general  understanding 
of  mankind,  and,  T  l^eUeve,  of  most  lawyers,  wherein 
trifling  insurrections  for  the  purpose  of  destroying  bro- 
thels or  meeling-houses  have  been  held  treasonable  under 
the  clause  of  levying  war.  Nor  does  there  seem  any 
ground  for  the  defence  which  has  been  made  for  this 
construction ,  by  taking  a  distinction ,  that  although  a 
rising  to  eflect  a  partial  end  by  force  is  only  a  riot ,  yet 
where  a  general  purpose  of  the  kind  is  in  view  it  becomes 
rebellion;  and  thus,  though  to  pulldown  the  enclosures 
in  a  single  manor  be  not  treason  against  the  king,  yet  to 
'destroy  a\\  enclosures  throughout  the  kingdom  would  he 
an  infringement  of  his  sovereign  power.  For  however  so- 
lid this  distinction  may  he ,  yet  in  the  class  of  cases  to 
which  I  allude ,  thb  general  purpose  was  neither  attempted 
to  be  made  out  in  evidence ,  nor  rendered  probable  by 
the  circumstances ,  nor  was  the  distinction  ever  taken 
upon  the  several  trials.  A  few  apprentices  rose  in  London 
in  the  reign  of  Charles  11,  and  destroyed  some  brothels'. 
A  mob  of  watermen  and  others ,  at  the  time  of  Sache- 
verell's  impeachment ,  set  on  fire  several  dissenting  meet- 
ing-houses*. Every  thing  like  a  formed  attack  on  the  esta- 

'  Hale,   i3j.  It  u  obaerrable  that  Hale  himself,  as  chief  baroo, 
*  difCereil  from  die  other  judges  io  this  case. 

'  This  is  the  well'known  caie  of  Oamaree  and  Purchase ,  State 
Trials,  XV.  Sio.  Foster,  ii3.  A  rabble  had  alteoded  Sacheverell  from 

III.  iH 
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blished  government  is  so  much  excluded  in  these  instances 
by  the  yery  nature  of  the  offence ,  and  the  means  of  the 
offenders ,  that  it  is  impossible  to  withhold  our  reproba- 
tion from  the  original  decision ,  upon  which ,  with  too 
much  respect  for  unreasonable  and  unjust  authority ,  the 
later  cases  have  been  establbhed.  These  indeed  stiJl  con- 
tinue to  be  cited  as  law ,  but  it  is  mnch  to  be  doubted 
whether  a  conviction  for  treason  will  ever  again  be  ob- 
tained, or  even  sought  for,  under  similar  circumstances. 
One  reason  indeed  for  this,  were  there  no  wei^l  in  any 
other ,  might  suffice ;  the  punishment  of  tumultuous 
risings ,  attended  with  violence ,  has  been  rendered  ca- 
pital by  the  riot-act  of  George  I  and  other  statutes ;  so 
that ,  in  the  present  state  of  the  law ,  it  is  generally  more 
advantageous  for  the  government  to  treat  an  offence  as 
felony  than  as  treason. 

It  might  for  a  moment  he  doubted ,  upon  the  statute  of 
Edward  VI,  whether  the  two  witnesses  whom  t^e  act  re- 

WeBlinin«ter  (o  his  lodgings  in  ihc  Temple.  Some  amoag  them  pro- 
poier)  to  pull  down  tbemeeting-hoases;  a  cry  nMraiBed,  and  sereral 
of  these  were  deMtoyed.  It  appeared  to  be  Iheir  iateation  to  poll 
down  ■!!  niduD  ihetr  reich.  Upon  ihia  otert  act  of  levying  war  the 
prisoner*  were  coniicted;  some  of  the  judge*  difleiing  as  to  one  of 
them,  but  merely  on  the  applicstiou  of  the  evidence  to  his  case.  Not- 
withElaDctmg  lhi9  solemn  decision ,  and  the  approbation  idth  which 
sir  Michael  Foster  lias  stamped  it,  some  diEGculty  woold  arise  in 
distingni thing  this  case ,  as  reported ,  from  many  indictments  imder 
the  riot-act  for  mere  felony ,  and  especially  from  those  of  the  Bir- 
mingham rioters  in  1791 ,  where  t\fe  similarity  of  motives,  though 
the  mischief  in  the  latter  instance  was  far  more  extensive,  would  na- 
tarally  have  sag^ested  the  same  species  of  prosecution  as  was  adopted 
against  Damaree  and  Purchase.  It  may  be  remarked,  that  neither  of 
these  men  was  executed;  which,  notwithstanding  the  sarcastic  ob- 
servation of  Poster,  might  possibly  be  owing  to  an  opinion,  which 
a  lawyer  nmat  have  entertained,  that  their  offence  (Ud 


>t  amount  to  treason. 
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quires  must  not  depose  to  the  same  overt  acts  of  treason. 
But  as  this  would  give  an  undue  security  to  conspirators, 
so  it  is  not  necessarily  implied  hy  the  expression ;  nor 
would  it  be  indeed  the  most  unwarrantable  latitude  that 
has  been  given  to  this  branch  of  penal  law ,  to  maintain , 
that  two  witnesses  to  any  distinct  acts  comprised  in  the 
game  indictment  would  satisfy  the  letter  of  this  enact- 
ntent.  But  a  more  whtdesorae  distinction  appears  to  have 
been  taken  before  the  revolution ,  and  is  established  by 
the  statute  of  William ,  that ,  although  different  overt 
acts  may  be  proved  by  two  witnesses,  they  must  relate 
to  the  same  species  of  treason ,  bo  that  one  witness  to 
an  alleged  act  of  compassing  the  king's  death  cannot  be 
conjoined  with  another  deposing  to  an  act  of  levying 
war,  in  ra^er  to  make  ap  the  required  number'.  As  for 
the  practice  of  courts  of  justice  before  the  restoration, 
it  was  so  much  at  variance  with  all  principles ,  that  few 
prisoners  were  allowed  riie  benefit  of  this  statute';  suc- 
ceeding judges  fortunately  deviated  more  from  their  pre- 
deceseOT?  in  the  method  of  conducting  trials  than  they 
have  thought  themselves  at  liberty  to  do  in  laying  down 
rules  of  law. 

Nothing  had  brought  so  much  disgrace  on  the  councils 
of  government ,  and  on  Uie  administration  of  justice , 
oothiikg  more  forcibly  spoke  the  necessity  of  a  great 
change,  than  the  prosecutions  for  treason  during  the 
latter  years  of  Charles  11 ,  and  in  truth  during  the  whole 
course  of  our  legal  history.  The  statutes  of  Edward  m 
and  Edward  VI,  almost  set  aside  by  sophistical  construc- 
tions ,  required  the  corroboration  of  some  more  explicit 
law;  and  some  peculiar  securities  were  demanded  for 

'  7  W.  3.  c,  3.  $.  4.  Poller,  aSj. 

>  Foster,  iS^j' 
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irmocence  against  that  con^iracy  of  the  court  with  the 
prosecutor,  wliich  is  so  much  to  be  dreaded  in  all  trials 
for  political  crimes.  Hence  the  attainders  of  Russell ,  Sid- 
ney ,  Cornbh ,  and  Armstrong  were  reversed  by  the  con- 
vention parliament  without  opposition ;  and  men  attached 
to  liberty  and  justice ,  whether  of  the  whig  or  tory  nam^ , 
were  anxious  to  prevent  any  future  recurrence  of  those 
iniquitous  proceedings ,  by  which  the  popular  frenzy  at 
cue  time ,  the  vrickedness  of  the  court  at  another ,  and  in 
each  instance  with  the  co-operation  of  a  servile  bench  of 
judges,  had  sullied  the  honour  of  English  justice.  A 
better  lone  of  political  sentiment  had  begun  indeed  to 
prevail ,  and  the  spirit  of  the  people  must  ever  be  a  more 
effectual  security  than  the  virtue  of  the  judges^  yet,  even 
after  the  revolution ,  if  no  unjust  or  illegal  convictions  in 
cases  of  treason  can  be  imputed  to  our  tribunals,  there 
was  still  not  a  little  of  that  rudeness  towards  the  prisoner, 
and  manifestation  of  a  desire  to  interpret  all  things  to  bis 
prejudice,  which  bad  been  more  grossly  displayed  by  the 
bench  under  Charles  II.  The  Jacobites ,  against  whom  the 
law  now  directed  its  terrors ,  as  loudly  complained  of 
Treby  and  Pollexfen ,  as  Uie  whigs  had  of  Scroggs  and 
Jefferies,  and  weighed  the  convictions  of  Ashlon  and 
Anderton  against  those  of  Russell  and  Sidney. ' 

Ashton  was  a  gentleman ,  who ,  in  codlpany  with  lord 
Preston ,  was  seized  in  endeavouring  to  go  over  to  France 


'  "  Would  joa  hate  trials  secured  ? "  says  the  author  of  ihe  Jaco- 
bite Priuciplei  Tindicaled(Soiner«'  Tracts,  lo.  5s6).  "It  is  the  in- 
terest gf  «li  parties  care  should  be  taken  ibout  (hem ,  or  all  parties 
will  suffer  iu  their  turus.  Plunkct ,  and  Sidney,  aud  Ashtoo  were 
doubtless  all  murdered,  though  rhej  nere  never  so  guilty  of  the 
crimes  wbereirith  they  were  charged;  the  one  tried  twice,  ifae  other 
foimd  gMty  upon  one  evidence  ,  and  the  last  upon  nothing  but  pre- 
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with  an  inTitation  from  the  jacobite  party.  The  coitlem- 
porary  writers  on  that  side ,  and  some  historians  who  in-; 
clinc  to  il,  have  Represented  his  conviction  as  grounded 
upon  insnfGcient,  because  only  upon  presumptive  evi- 
dence. It  is  true ,  that  in  most  of  our  earlier  cases  of 
treason ,  treasonable  facts  have  been  directly  proved ; 
whereas  it  was  left  to  the  jury  in  that  of  Ashton ,  whether 
they  were  satisfied  of  his  actjuaintance  with  the  contents 
of  certain  papers  taken  on  his  person.  There  does  not , 
however,  seem  to  be  any  reason  why  presumptive  in- 
ferences are  to  be  rejected  in  charges  of  treason ,  or  why 
they  should  be  drawn  with  more  hesitation  than  in  other 
grave  offences ;  and  if  this  be  admitted ,  there  can  be  no 
doubt  that  the  evidence  against  Ashton  was  such  as  is 
ordinarily  reckoned  conclusive.  It  is  stronger  than  that 
offered  for  the  prosecution  against  O'Quigley  at  Maid- 
Stone ,  in  1798,  a  case  of  the  closest  resemblance^  and 
yet  I  am  not  aware ,  that  the  verdict  in  that  instance  was 
thought  open  to  censure.  No  judge ,  however,  in  modern 
limes ,  would  question ,  much  less  reply  upon  the  pri- 
soner ,  as  to  material  points  of  his  defence ,  as  Holt  and 
PoUesfen  did  in  thb  trial ;  the  practice  of  a  neighbouring 
kingdom ,  which ,  in  our  more  advanced  sense  of  equity 
and  candour,  we  are  agreed  to  condemn.  ' 

Il  is  perhaps  less  easy  to  justify  the  conduct  of  chief 
justice  Treby  in  the  trial  of  Anderton  for  printing  a 
treasonable  pamphlet.  The  testimony  came  very  short  of 

anmptive  proof."EveD  the proMiiiite  lawyer, sir BartfaoloiuewShoira', 
Iiad  the  auarnice  to  complain  of  uacertaintj  in  the  law  of  treason. 
Id.  571.  And  Roger  North,  in  his  Examea,  p.  4>i>  Ubours  lurd 
to  show  that  the  evidence  in  Ashton'a  case  waa  slighter  than  in 

■  Stale  Trials,  ui.  641;.  —  See  «68  and  jgy. 
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satisfactory  proof,  according  to  the  established  mles  of 
English  law ,  though  by  no  means  such  as  men  in  ge- 
neral would  slight.  It  chiefly  consisted  of  a  comparison 
between  the  characters  of  a  printed  work  found  con- 
cealed in  his  lodgings,  and  certain  types  belonging  to 
his  press ;  a  comparison  manifestly  less  admissible  than 
that  of  hand-writing,  which  is  always  rejected,  and  indeed 
totally  inconsistent  with  the  rigour  of  English  prot^. 
Besides  the  common  objections  made  to  a  comparison  vS 
hands,  and  which  apply  more  forcibly  to  printed  cha- 
racters, it  is  manifest  that  types  cast  in  the  same  fcut 
must  always  be  exactly  similar.  But,  on  the  other  hand, 
it  seems  unreasonable  absolutely  to  exclude,  as  our  courts 
have  done ,  the  comparison  of  hand-writing  as  inadmis- 
sible evidence ;  a  rule  which  is  every  day  eluded  by  fresh 
rules,  not  much  more  rational  in  themselves,  which 
have  been  invented  to  get  rid  of  its  inconvenience.  There 
seems  however  much  danger  in  the  construction  whidt 
draws  printed  libels,  unconnected  with  any  conspiracy, 
within  the  pale  of  treason  ,  and  especially  the  treason  of 
compassing  the  king's  death  ,  unless  where  they  directly 
tend  to  bis  assassination.  No  later  authority  can,  as  far 
as  1  remember,  be  adduced  for  the  prosecution  of  any 
hbel ,  as  treasonable ,  under  the  statute  of  Edward  m. 
But  the  pamphlet  for  which  Anderton  was  convicted  was 
certainly  full  of  the  most  audacious  jacobitism,  ftnd 
might  perhaps  fall ,  by  no  unfair  construction ,  within 
the  chaise  of  adhering  to  the  king's  enemies ;  since  no 
one  could  be  more  so  than  James,  whose  design  of  invading 
the  realm  l^ad  been  frequently  avowed  by  himself. ' 

■  Stale  Triala,  xii.  1145.  Ralph,  410.  Sam«ra'  Tncti,  s.  479.  The 
jacobitea  took  a  tctj  frivolous  objection  to  the  conTiclioD  of  tUoAet- 
tOD  ,  that  printing  coaM  not  be  treuon  within  the  slitute  of  Ed- 
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-  A  bill  for  regulating  trials  upon  charges  of  high  treason 
passed  the  commons  with  slight  resistance  by  the  crown 
lawyers  in  1691  '.  The  lords  introdnced  a  provision  in 
their  own  favour ,  that  upon  the  trial  of  a  peer  in  the 
court  of  the  high  steward  ^  all  such  as  were  entitled  to 
vote  shbuld  be  regularly  summoned  -,  it  having  been  the 
practice  to  select  twenty-three  at  the  discretion  of  the 
crown.  Those  who  wished  to  hinder  the  bill  availed 
themselves  of  the  jealousy  which  the  commons  in  that 
age  entertained  of  the  upper  house  of  parliament,  and 
persuaded  them  to  disagree  with  this  just  and  reasonable 
amendment*.  It  fell  to  the  ground^  therefore,  on  this 
occasion ;  and  though  more  than  once  revived  in  subse- 
quent sessions,  the  same  difference  between  the  two 
houses  continued  to  be  insuperable^.  In  the  new  parlia- 
ment that  met  in  1695 ,  the  commons  had  the  good  sense 
to  recede  from  an  irrational  jealousy.  Notwithstanding  . 
the  reluctance  of  the  ministry,  for  which  perhaps  the 
very  dangerous  position  of  the  king's  government  fur- 
nishes an  apology,  this  excellent  statute  was  enacted  as 
an  additional  guarantee  (insuchbad  times  as  might  again 
occur)  to  those  who  are  prominent  in  their  country's 
cause ,  against  the  great  danger  of  false  accnsers  and  ini- 
quitous judges*.  It  provides  that  all  persons  indicted  for 

ward  III,  because  it  wi»  not  invented  far  a  centuiy  atWrwards.  Ac- 
GordiDg  to  this  mle,  it  conld  not  be  treasoo  to  shoot  the  king  vrilh 
a  pintol,  or  poison  him'iritb  an  Americui  dmg. 

'  Pari.  Hist.  T.  698. 

■  Id.  675. 

'  Id.  711.  737.  Common*'  louinala,  Feb.  8,  1696. 

*  Pat1.Hitt.965.Jounial,  i7Feli.  i6g6.  Stat.  7.  W.  3.c.  3.  Though 
the  court  opposed  this  bill ,  it  waa  certaiDi;  favoured  bj  the  zealous 
ohigs ,  a»  itinch  as  b}'  the  opposite  party. 
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high  treason  shall  have  a  copy  of  their  indictment  deli- 
vered  to  them  five  days  before  (heir  trial,  a  period  ex- 
tended by  a  subsequent  act  to  ten  days ,  and  a  copy  of 
the  panel  of  jurors  two  dap  before  their  trial;  that  they 
shajl  be  allowed  to  have  their  witnesses  examined  on 
oath ,  and  to  make  their  defence  by  counsel.  It  clears  up 
any  doubt  that  could  be  pretended  on  the  sUtute  of 
Edward  VI,  by  requiring  two  witnesses,  either  both  to 
the  same  overt  act ,  or  the  first  to  one ,  the  second  to 
another  overt  act  of  the  same  treason  ( that  is ,  the  same 
kind  of  treason),  unless  the  party  shall  voluntarily  con- 
fess the  charge  ' .  It  limits  prosecutions  for  treason  to  the 
term  of  three  years,  except  in  the  case  of  an  attempted 
assassination  on  the  king.  It  includes  the  contested  pro- 
vision for  the  trial  of  peers  by  all  who  have  a  right  to  sit 
and  vote  in  parliament.  A  later  statute ,  7  Anne ,  c.  si , 
which  may  be  mentioned  here  as  the  complement  of  the 
former,  has  added  a  peculiar  privilege  to  the  accused, 
hardly  1^  material  than  any  of  the  rest.  Ten  days  be- 
fore the  trial ,  a  Ibt  of  the  witnesses  intended  to  be 
brought  for  proving  the  indictment,  with  thdr  profes- 
sions and  places  <^  abode ,  must  be  delivered  to  the  pri- 
soner, along  with  thff  copy  of  the  indictment.  The  opera- 

'  When  aeveral  penoDi  of  distJDction  were  arrested  on  account  of 
a  Jacobite  conapiracy  in  161)0,  tfaere  was  bnt  one  iritoess  against  some 
of  theiD.  The  judges  were  consahed  ,  whether  they  could  be  indicted 
for  a  high  miideuieauor  on  this  single  testimony ,  as  Hampden  had 
heen  in  |685  ,  the  attorney-general  Trehy  maintaiDiDg  this  to  be 
lawfiil.  Four  of  the  judges  were  positively  against  this,  two  more 
doubtfully  the  same  way,  one  altogether  doubtful,  and  three  in  bvoiu- 
of  it.  The  scheme  was  Tery  properly  abaodoned ;  aod  at  present ,  I 
suppose,  Dothiag  can  be  taon  established  than  the  negatiTc.  Oil- 
rymple ,  Append.  18R. 


n,<jr.=^-,  by  Google 


CHAP.  XV.  —  WILLIAM.  441 

tion  of  this  clause  was  suspended  till  after  the  death  of 
the  pretended  prince  of  Wales. 

Notwithstauding  a  hasty  remark  of  Buruet ,  that  the 
design  of  this  bill  seemed  to  he  to  make  men  as  safe  in 
all  treasonahle  practices  as  possible ,  it  ought  to  he  con- 
sidered a  valuable  accession  to  our  constitutional  law ; 
and  no  part,  I  think,  of  either  statute  nill  he  reckoned 
inexpedient ,  when  we  reflect  upon  the  history  of  all 
nations ,  and  more  especially  of  our  own.  The  history  of 
all  nations ,  and  more  especially  of  our  own ,  in  the  fresh 
recollection  of  those  who  took  a  share  in  these  acts , 
teaches  us  that  false  accusers  are  always  encouraged  by  a 
bad  government ,  and  may  easily  deceive  a  good  one.  A 
prompt  belief  in  thc'  spies  whom  they  perhaps  necessarily 
employ,  in  the  voluntary  informers  who  dress  up  pro- 
bable falsehoods ,  is  so  natural  and  constant  in  the  offices 
of  ministers ,  that  the  best  are  to  be  heard  with  suspicion 
when  they  bring  forward  such  testimony.  One  instance 
at  least  had  occurred  since  the  revolution ,  of  charges 
unquestionably  false  in  their  specific  details ,  preferred 
against  men  of  eminence  by  impostors,  who  panted  for 
the  laurels  of  Oates  and  Turberville ' .  And  as  men  who 
are  accused  of  conspiracy  against  a  government  are  ge- 
nerally such  as  are  beyond  question  disaffected  to  it ,  the 
indiscriminating  temper  of  the  prejudging  people ,  from 
whom  juries  must  be  taken,  is  as  much  to  be  appre- 
hended, when  i(  happens  to  be  favourable  to  authority, 
as  that  of  the  government  itself,  and  requires  as  much 
the  best  securities ,  imperfect  as  the  best  are,  which  pru- 
dence and  patriotism  can  furnish  to  innocence.  That  thc 
prisoner's  witnesses  should  be  examined  on  oath  wiH  of 

'  State  Trials,  «i.  io5i. 
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course  not  be  disputed,  since,  by  a  subsequent  statute, 
that  strange  and  unjust  anomaly  in  our  criminal  law  has 
been  removed  in  all  cases  as  well  as  in  treason ;  but  the 
judges  had  sometimes  not  been  ashamed  to  point  out  to 
the  jui7<  in  derogation  of  the  credit  of  those  whiHQ  a 
prisoner  called  in  his  behalf,  that  they  were  not  speaking 
under  the  same  sanction  as  those  for  the  crown.  It  was 
not  less  reasonable  that  the  defence  should  be  conducted 
by  counsel ;  since  that  excuse  which  is  often  made  for 
denying  the  assistance  of  counsel  on  charges  of  felony , 
namely,  the  moderation  of  prosecutors  and  the  humanity 
of  the  bench ,  could  never  be  ui^ed  in  those  political 
accusations ,  wherein  the  advocates  for  the  prosecution 
contend  with  all  (heir  strength  for  .victory,  and  the  im- 
partiality of  the  court  is  rather  praised  when  it  is  found , 
than  relied  upon  beforehand*.  Nor  does  there  lie  any 
sufficient  objection  even  to  that  which  many  dislike , 
the  furnishing  a  list  of  the  witnesses  to, the  prisoner, 
when  we  set  on  the  other  side  the  danger  of  taking  away 
innocent  lives  by  the  testimony  of  suborned  and  infamous 
men ,  and  remember  also  that  a  guilty  person  can  rarely 
be  ignorant  of  those  who  will  bear  witne^  against  him ; 

■  The  dexterity  -widi  wtiicfa  lord  Sfaafleibar;  (the  Mtthor  of  the 
Chsracterittics  ),  at  that  time  in  the  house  of  commoiu  ,  turned  amO' 
uientary  confusion  nhich  came  upon  him  while  speaking  on  this  hill, 
into  an  argament  for  exlendiog  the  aid  of  conDsel  to  those  who  might 
Eo  much  moie  natnrally  be  embairasaed  on  a  trial  for  their  Uves,  is 
well  known.  All  well-informed  writers  ucrihe  this  to  Shaf^sbary. 
fiat  Johnson ,  in  the  Lives  of  the  Poets ,  has  through  inadvertence , 
as  I  believe,  given  lord  Halifax  (Montagu  )  the  credit  of  it ,  and  some 
have  since  folbwed  him.  As  a  complete  refutation  of  this  mistake ,  it 
is  safScient  to  say,  that  Mr.  Montagu  oppottd  the  biD.  His  name 
appears  as  a  teller  on  two  divisions,  3i  Uec.  1691,  and  18  Nov. 
l6gi. 
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or  if  he  could,  that  he  may  alwajs  discover  those  who 
have  been  examined  before  the  grand  jury ,  and  that  no 
others  con  in  any  case  be  called  on  the  trial. 

The  subtlety  of  crown  lawyers  in  drawing  indictments 
for  treason',  and  the  willingness  of  judges  to  favour  such 
prosecutions ,  have  considerably  eluded  the  chief  difB- 
culties  which  the  several  statutes  appear  to  throw  in  their 
way.  The  government  has  at  least  had  no  reason  to  com- 
plain that  the  construction  of  those  enactments  has  been 
too  rigid.  The  overt  acts  laid  in  the  indictment  are  ex- 
pressed so  generally ,  that  they  give  sometimes  little  in- 
sight into  the  particular  circumstances  to  he  adduced  in 
evidence ;  and  though  the  act  of  William  is  positive , 
that  no  evidence  shall  be  given  of  any  overt  act  not  laid 
in  the  indictment,  it  has  been  held  allowable,  and  is 
become  the  constant  practice,  to  bring  forward  such 
evidence ,  not  as  substantive  charges ,  but  on  the  pro- 
tence  of  its  tending  to  prove  certain  other  acts  specially 
alleged.  The  disposition  to  extend  a  constructive  inter- 
pretation to  the  statute  of  Edward  m  has  continued  to 
increase,  and  was  carried,  especially  by  chief  justice 
Eyre  in  the  trials  of  i794)  ^<'  ^  length  at  which  we  lose 
sight  altogether  of  the  plain  meanbg  of  words,  and  ap- 
parently much  beyond  what  Pemberton  or  even  Jefferies 
had  reached.  In  the  vast  mass  of  circumstantial  testimony 
which  our  modem  trials  for  high  treason  display,  it  is 
sometimes  difHcult  to  discern ,  whether  the  great  prin- 
ciple of  our  law,  requiring  two  witnesses  tb  overt  acts, 
has  been  adhered  to ;  for  certainly  it  is  not  adhered  to, 
unless  such  witnesses  depose  to  acts  of  the  prisoner,  from 
which  an  inference  of  his  guilt  is  immediately  deducible '. 

'  It  was  raid  hy  Scroggs  and  fcOeries,  Ihat  if  ooe  witneM  prove 
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There  can  be  no  doubt  that  state  prosecutions  have  long 


been  conducted  with  an  urbanity  and  exterior  r 
lion  unknown  to' the  age  of  the  Stuarts,  or  even  to  that 
of  William ;  but  this  may  by  possibility  be  compatible 
with  very  partial  wresting  of  the  law  ,  and  the  substitu- 
tion of  a  sort  of  political  reasoning  for  that  strict  inter- 
pretation of  penal  statutes  which  the  subject  has  a  right 
to  demand.  No  confidence  in  the  general  integrity  of  a 
government,  much  less  in  that  of  its  lawyers,  least  of 
all  any  belief  in  thcguilt  of  an  accused  person  ,  should 
beguile  us  to  remit  that  vigilance  which  is  peculiarly  re- 
quired in  such  circumstances.  ' 

For  this  vigilance ,  and  indeed  for  almost  all  that  keeps 
up  in  us,  permanently  and  effectually,  the  spirit  of  re- 
gard to  liberty  and  the  public  good ,  we  must  look  to  the 
unshackled  and  independent  energies  of  the  press.  In  the 
reign  of  William  III ,  and  through  the  influence  of  the 
popular  principle  in  our  constitution  ,  this  finally  became 
free.  The  licensing  act,  suffered  to  expire  in  1679 ,  was 
revived  in  i685  for  seven  years.  In  1692,  it  was  con- 
tinued till  the  end  of  the  session  of  169!^.  Several  at- 
tempts were  afterwards  made  to  renew  its  operation  , 
which  the  less  courtly  whigs  combined  with  the  tories 
and  Jacobites  to  defeat*.  Both  parties  indeed  employed 

tint  A.  bought  a  knife ,  and  another  that  he  iuteaded  to  kill  the  king 
wilb  it,  these  are  two  witnesses  within  the  sUtute  of  Edward  VI.  But 
this  has  been  justly  reprobated. 

'  Upon  some  of  the  topics  loucbed  in  the  foregoing  pages ,  besides 
Hale  and  Foster,  see  Luder'ii  Considerations  on  the  Law  of  Treason 
in  Levying  War,  and  many  remarks  in  Philipps's  State  Trials  Re- 
viewed; besides  much  tfaat  is  scattered  through  the  notes  of  Mr. 
Howell's  great  collection.  Mr.  Phillipps's  work ,  howeier,was  not 
published  till  after  my  own  was  written, 

'Commons'  loumals,   9  Jan.   and  11  Feb.  1694-$.  A  bill  to  Ihe 
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the  press  with  great  diligeace  in  tfais  reign ;  hut  while 
one  degenerated  into  maligBant  calumny  and  misrepre- 
sentation, the  signal  victory  of  liberal  principles  is  ma- 
nifestly due  to  the  holdness  and  eloquence  with  which 
they  were  promulgated.  Even  during  the  existence  of  a 
censorship ,  a  host  of  unlicensed  publications ,  by  the 
negligence  or  connivance  of  the  officers  employed  to 
seize  them  ,  bore  witness  to  the  inefficacy  of  its  restric- 
tions. The  bitterest  invectives  of  jacobitism  were  cir- 
culated in  the  first  four  years  after  the  revolution.  ' 

The  liberty  of  the  press  consists  ,  in  a  strict  sense  , 
merely  in  an  exemption  from  the  superintendence  of  a 
licenser.  But  it  cannot  be  said  to  exist  in  any  security  , 
or  sufficiently  for  its  principal  ends,  where  discussions  of 
apolitical  or  religious  nature.,  whether  general  or  par- 
ticular ,  are  restrained  by  loo  narrow  and  severe  limita- 
tions. The  law  of  libel  has  always  been  indefinite ;  an 
evil  probably  beyond  any  complete  remedy,  but  which 
evidently  renders  the  liberty  of  free  discussion  rather 
more  precarious  in  its  exercise  than  might  be  wished.  It 
appears  to  have  been  the  received  doctrine  in  West- 
minster-ball before  the  revolution,  that  no  man  might 
publish  a  writing  reflecting  on  the  government ,  nor 
upon  the  character,  or  even  capacity  and  fitness,  of 
any  one  employed  in  it.  Nothing  having  passed  to  change 
the  law,  the  law  remained  as  before.  Hence  in  the  case 

same  effect  sent  dawn  from  the  lords  was  ihrown  out,  17  April, 
1695.  Another  bill  wag  rejected  011  the  second  reading  in  i6gy.  Id. 

'  Somera' Tracts  paasini.  John  Dunt on  the  bookseller,  in  the  History 
of  bis  Life  and  Errors ,  hiiitB  that  unlicensed  books  could  be  published 
by  a  douceur  to  Boberl  Stephens ,  the  messenger  of  (he  press ,  whose 
bosineu  it  was  to  inform  against  them. 
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of  Tutchin ,  it  is  laid  down  by  Holt ,  that  to  possess  the 
people  with  an  ill  opinion  of  the  government ,  Uiat  is  , 
of  the  ministry,  is  a  libel.  And  the  attorney^eneral ,  in 
his  speech  for  the  prosecution ,  urges  ,  tfiat  there  can  he 
no  reflection  on  those  that  are  in  of&ce  under  her  ma- 
jesty, hut  it  must  cast  some  reflection  on  the  queen  who 
employs  them.  Yet  in  this  case  the  censure  upon  the 
administration  ,  in  the  passages  selected  for  prosecution  , 
was  merely  general ,  and  without  reference  to  any  per- 
son ,  upon  which  the  counsel  for  Tutchin  vainly  relied. ' 
It  is  manifest  that  such  a  doctrine  was  irreconcileable 
with  the  interest  of  any  party  out  of  power ,  whose  best 
hope  to  regain  it  is  commonly  hy  prepossessing  the  nation 
with  a  bad  opinion  of  their  adversaries.  Nor  would  it  have 
been  possible  for  any  ministry  to  stop  the  torrent  of  a  free 
press  ,  under  the  secret  guidance  of  a  powerful  faction  , 
hy  a  few  indictments  for  libel.  They  found  it  generally 
more  expedient  and  more  agreeable  to  borrow  weapons 
^m  the  same  armoury,  and  retaliate  with  unsparing  in- 
vective and  calumny.  This  was  first  practised  (  first ,  I  mean 
with  the  avowed  countenance  of  government )  by  Swift 
in  the  Examiner  ,  and  some  of  liis  other  writings.  And 
both  pai^es  soon  went  such  lengths  in  this  warfare  ,  that 
it  became  tacitly  understood ,  that  the  public  diaracters 
of  statesmen  ,  and  the  measures  of  administration  ,  are 
the  fair  topics  of  pretty  severe  attack.  Less  than   this  , 

'  State  Trials,  »v.  iio3.  1118.  Mr.  Jnstice  Powell  told  the  Rer. 

Mr.  Stephens,  in  passing  sentence  on  him  for  a  lihel  on  Htrley  and 
■  Marlborough,  that  to  traduce  the  queen's  tniaisters  was  a  reflectian 
OD  the  queen  herself.  It  is  said ,  howerer ,  thnt  this  and  other  prose- 
cotioua  were  generally  blamed,  for  the  poUic  feeling  was  strong  in 
favour  of  the  liberty  of  the  press.  Boyer's  Bagn  of  Qneen  Anne , 
p.  186. 
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indeed ,  would  not  have  contented  the  political  temper  of 
the  nation ,  gradually  and  without  intermission  becoming 
more  democratical  ,  and  more  capable ,  as  well  as  more 
accustomed,  to  judge  of  its  general  interests,  and  of 
those  to  whom  they  were  intrusted.  The  just  limit  be- 
tween political  and  private  censure  has  been  far  better 
drawn  in  these  later  times ,  licentious  as  we  still  may 
justly  deem  the  press ,  than  in  an  age  when  courts  of 
justice  had  not  deigned  to  acknowledge ,  as  they  do  at  pre- 
sent ,  its  tfieoretical  liberty.  No  writer ,  except  of  the 
most  broken  reputation  ,  would  venture  at  this  day  on  the 
malignant  calumnies  of  Swift. 

Meanwhile  the  judges  naturally  adhered  to  their  esta- 
blished doctrine ,  and ,  in  prosecutions  for  political  libels , 
were  very  little  inclined  to  favour  what  they  deemed  the 
presumption  ,  if  not  the  licentiousness  ,  of  the  press. 
They  advanced  a  little  farther  than  their  predecessors , 
and  ,  contrary  to  the  practice  both  before  and  after  the 
revolution ,  laid  it  down  at  length  as  an  absolute  prin- 
ciple ,  that  falsehood ,  though  always  alleged  in  the  indict- 
ment ,  was  not  essential  to  the  guilt  of  the  libel ;  refusing 
to  admit  its  truth  to  be  pleaded  ,  or  given  in  evidence  , 
or  even  urged  by  way  of  mitigation  of  punishment  ' .  But 
as  the  defendant  could  only  be  convicted  by  the  verdict 

'  Pemberton,  as  I  have  elsewhere  obBerred,  permitted  evidence  to 
be  given  as  to  the  trath  of  an  alleged  libel  in  publishiug  ihat  sir  £d- 
mondbury  Godfrey  had  murdered  himself.  And  vrhal  may  be  reckoned 
more  important ,  in  a  trial  of  ihe  famous  Fuller  on  a  similar  charge , 
Holt  repeatedly  (  not  less  than  five  times  )  offered  to  let  him  prove  the 
tmlhifhecould.  Stale  Trials,  xiv.  534-  But  on  the  trial  of  Franklin , 
in  1731,  for  publishing  a  Uhel  in  the  Craftsman,  lord  Eaymond  posi- 
tively refused  to  admit  of  any  evidence  to  prove  the  matters  to  be 
true ,  and  said  he  was  only  abiding  by  what  bad  been  formerly  done 
in  other  cases  of  tbe  like  nature.  Id.  xvii.  6S9. 
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of  a  jury  ,  aud  jurors  both  partook  of  the  general  .senti- 
ment in  favour  of  free  discussioQ  ,  and  might  in  certain 
cases  have  acquired  some  prepossessions  as  to  the  real 
truth  of  the  supposed  lihel ,  which  the  court's  refusal  to 
enter  upon  it  could  not  remove ,  they  were  often  reluctant 
to  find  a  verdict  of  guilty  ;  and  hence  arose  by  degrees 
a  sort  of  contention  which  sometimes  showed  itself  upon 
trials ,  and  divided  both  the  profession  of  the  law  and  the 
general  public.  The  judges  and  lawyers,  for  the  most 
part ,  maintained  that  the  province  of  the  jury  was  only 
to  determine  the  fact  of  publication,  and  also  whether 
what  are  called  the  inuendoes  were  properly  filled  up , 
that  is  ,  whether  the  libel  meant  that  which  it  was  allied 
in  the  indictment  to  mean ,  not  whether  such  meaning 
were  criminal  or  innocent,  a  question  of  law  which  the 
court  were  exclusively  competent  to  decide.  That  the 
jury  might  acquit  at  their  pleasure ,  was  undeniable :  but 
it  was  asserted  that  they  would  do  so  in  violation  of  their 
oaths  and  duty ,  if  they  should  reject  the  opinion  of  the 
judge  by  whom  they  were  to  he  guided  as  to  the  general 
law.  Others  of  great  name  in  our  jurisprudence  ,  and  the 
majority  of  the  public  at  large ,  conceiving  that  this 
would  throw  the  liberty  of  the  press  altogether  into  the 
hands  of  the  judges ,  maintained  that  the  jury  had  a  strict 
right  to  take  the  whole  matter  into  their  consideration  , 
and  determine  the  defendant's  criminality  or  innocence 
according  to  the  nature  and  circumstances  of  the  publi- 
cation. This  controversy,  which  perhaps  hardly  arose 
within  the  period  to  which  the  present  work  relates,  was 
settled  by  Mr,  Fox's  Uhel  bill  in  1792.  It  declares  the 
right  of  the  jury  to  find  a  general  verdict  upon  the  whole 
matter  ;  and  though  ,  from  causes  easy  to  explain  ,  it  is 
not  drawn  in  the  most  intelligible  and  consistent  manner. 
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was  certaiDly  desigoed  to  turn  the  defendant's  intention  , 
as  it, might  be  Laudable  or  innocent ,  seditious  or  malig- 
nant ,  into  a  matter  of  fact  for  their  inquiry  and  de- 
cision. 

The  revolution  is  justly  entitled  to  honour  as  the  sra 
of  religious ,  in  a  far  greater  degree  than  of  civil  liberty*, 
the  privileges  of  conscience  having  bad  no  earlier  magna 
charta  and  petition  of  right  whereto  they  could  appeal 
against  encroachment.  CivU  ,  indeed ,  and  religious  li- 
berty had  appeared,  not  as  twin  sisters  and  co-heirs, 
but  rather  in  jealous  and  selfish  rivalry ;  it  was  ii^ 
despite  of  the  law ,  it  was  through  infringement  of  the 
constitution  ,  by  the  court's  connivance,  by  tbp  dis- 
pensing prerogative ,  by  the  declarations  of  indulgence 
under  Charles  and  James,  that  some  respite  had  been 
obtained  from  the  tyranny  which  those  who  proclaimed 
their  attachnient  to  civil  rights,  had  always  exercised 
against  one  class  of  separatists,  and  frequently  against 
another. 

At  the  time  when  the  lest  law  was  enacted ,  chiefly 
with  a  view  against  popery ,  but  seriously  aflfecting  the 
protestant  non-conformists,  it  was  the  intention  of  the 
house  of  commons  to  afford  relief  to  the  latter  by  relaxing 
in  some  measure  the  strictness  of  the  act  of  uniformity  ii) 
favour  of  such  ministers  as  might  be  induced  to  conform , 
by  granting  an  indulgence  of  worship  to  those  who  should 
persist  in  their  separation.  This  bill ,  however ,  dropped 
in  that  session.  Several  more  attempts  at  an  union  were 
devised  by  worthy  men  of  both  parties  iu  that  reign ,  but 
with  no  success.  It  was  the  policy  of  the  court  to  with- 
stand a  comprehension  of  dissenters ,  nor  would  the 
bishops  admit  of  any  concession  worth  the  other's  ac- 
ceptance. The  high-church  party  would  not  endure  any.. 
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mentioD  of  indulgence  '.  la  the  parliament  of  1680  ,  a 
bill  to  relieve  protestani  dissenters  from  the  penalties  of 
the  35th  of  Elizabeth ,  the  most  severe  act  in  force  agunst 
them ,  having  passed  both  houses  ,  was  lost  ofF  the  table 
of  the  hoase  of  lords ,  at  the  moment  that  the  king  came 

'  See  tbe  pamphled  of  that  ige  paiBim.  One  of  theie,  catitled  The 
Zetlotuanil  Impartial  Proteitaiit,  1681,  the  antlior  of  vhich ,  th<Migh 
well  known,  I  eaanot  rn^Uect ,  after  much  iniectiv e ,  »ay» ,  "  Liherty 
of  conicieDce  and  toleration  are  ihiogi  only  to  be  talked  of  and  pic- 
tended  to  by  thoie  that  are  under;  but  none  like  or  think  it  reason- 
aUe  that  are  in  authority.  "Tis  an  inatrnment  of  mischief  and  di*- 
Mtttement,  to  be  courted  by  thoie  who  would  bate  change,  hut  uo 
way  desirable  by  such  at  would  be  qoiet,  aud  have  tbe  gorerDinent 
undisturbed.  For  it  is  not  conustent  with  public  peace  and  cafely 
without  a  staudiug  army;  conventicles  being  eternal  aurwries  of  se- 
dition and  rebellion.  "  P.  3o.  "  To  itrfve  for  toleralion,"  he  says  in 
another  place ,  "  i*  10  contend  againiit  all  government.  It  wilt  come 
to  this.,  nbethn'  there  shoiild  ben  goToument  in  the  chunJi  or  nol^ 
for  if  there  he  a  goTemment,  there  ranit  be  laws ;  if  there  be  laws, 
there  must  be  penalties  annexed  to  ibe  violation  of  those  Uws;^ 
otherwise  the  government  is  precarions  and  at  every  man's  mercy ; 
that  b ,  it  is  none  at  all....  Tbe  eonstitotion  should  be  made  firm , 
whether  with  any  alterations  or  without  (hem ,  and  taws  put  in  ponC' 
tnal  vigorous  eiecntion.  Till  that  is  done  all  will  signify  nothing. 
The  church  hath  lost  all  through  remissness  and  non-executiou  of 
laws;  and  hy  the  contrary  course  things  must  be  reduced,  or  they 
never  will.  To  what  purpose  are  parliaments  so  Concerned  to  prepare 
good  laws,  if  the  officers  who  are  intrnaled  with  the  execution  neglect 
that  duty,  and  let  them  lie  dead  ?  This  brings  laws  and  government 
into  contempt ,  and  it  were  much  better  the  laws  were  never  made  ; 
by  these  the  dissenters  are  provoked  ,  and  being  not  restrained  fay 
the  exacting  of  the  penalties ,  they  are  fiercer  and  more  bent  upon 
tlieir  own  ways  (hau  they  would  be  otherwise.  But  it  may  be  said  the 
execution  of'laws  of  conformity  raiseth  the  cry  of  persecution;  and 
wiU  not  that  be  scandalous?  Not  so  scandalous  as  anarchy,  schism, 
aud  eternal  divisions  and  confusions  both  in  church  and  state.  Better 
that  the  unruly  should  clamour  than  that  the  regular  should  groan, 
and  all  should  be  undone.  "  P.  33.  Another  tract,  "  Short  Defence 
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to  gire  his  assent ;  an  artifice  by  which  he  evaded  \he 
odium  of  aD  explicit  refusal  ' .  Meanwhile  the  non-con- 
forining  ministers  ,  and  in  many  cases  their  followers , 
experienced  a  harassing  persecution  under  the  Tarioas 
penal  laws  that  oppressed  them  ;  the  judges,  especially 
iu  the  latter  paH  of  this  reign ,  when  some  good  magi^ 

of  the  Church  and  Clergy  of  EngUnd,  1679,  "  declarei  fur  anion 
(in  h\»  owQ  w>j),  but  against  a  camprehenaion ,  and  atiil  more  • 
tolentioD.  "  It  is  obier«abie  that  whereas  thp  best  emperors  inte 
made  the  severeit  la os  against  all  manner  of  sectaries,  Julian  the 
apostate,  ihe  inost  subtle  and  bitter  enemy  that  Christianiiy  ever 
lud  ,  iraa  the  tnan  that  set  op  this  way  of  toleration."  P.  87,  Such  Tra^ 
the  temper  of  (his  odious  faction .  And  at  the  tipie  they  were  insti- 
gating the  government  to  fresh  severities,  by  which,  I  sincerely  be- 
lieve, they  meant  the  pillory  or  the  gallows,  for  nothiqg  else  wq^ 
wanting,  scarce  a  gaol  in  England  was  without  non-conformisi  mi- 
.  nisten.  One  c^a  hardly  aviud  rejoicing  that  some  of  these  men  ,  after 
the  rerolntinn,  experienced  not  indeed  the  persecntioti,  bat  the 
jioFerty  they  bad  been  so  eager  to  inflict  on  others. 

The  following  passage  from  a  very  judicious  tract  oq  the  other  side, 
f  Discourse  of  the  Religion  of  England,  j66y,  "  may  deserve  to  be 
extracted,  "  Whether  cogent  reason  speaks  for  this  latilnde  be  it  now 
considered.  How  momentous  in  the  balance  a(  this  nation  those  pror 
Instants  are  which  are  dissatiafied  in  the  present  ecclesiastical  polity. 
They  are  every  where  spread  throngh  city  and  countryj  they  make 
no  small  part  of  all  ranks  and  sorts  of  men  i  by  relations  and  commerce 
they  are  so  woven  into  the  nation's  interest ,  that  it  is  not  easy  to  sever 
ifaetn  without  unravelling  the  whole.  They  are  not  esclnded  from  the 
nobility,  among  the  gentry  they  are  not  a  few;  biit  none  are  of  more 
importance  than  tbey  in  the  trading  part  of  the  people  and  those 
that  live  by  industry,  upon  whose  hands  the  business  of  the  nation 
lies  much.  It  hath  been  noted,  that  some  who  bear  them  no  good- will 
have  said  that  the  fery  air  of  corporations  is  infected  v(ith  their 
contagion.  And  in  whatsoever  degree  they  are,  high  or  Ion,  ordi- 
narily for  good  understanding,  steadiness,  and  sobriety,  they  are  not 
infnior  10  others  of  the  same  rank  and  quality  ;  neither  do  they  want 
the  nitioDal  courage  of  Englishmen. "  P.  i3. 
'  Pari  Hist.iv.  i3ii.  Ralph,  iSg, 
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trates  were  gone  ,  and  stilt  more  the  justices  of  the 
peace,  among  whom  a.  high-church  ardour  was  preva- 
lent ,  crowding  the  gaob  with  the  pious  confessors  of  pn- 
ritanism  ' .  Under  so  rigorous  an  administration  of  statute 
law  ,  it  was  not  unnatural  to  take  the  shelter  offered  hy 
the  declaration  of  indulgence;  but  the  dissenters  never 
departed  from  their  ancient  abhorrence  of  popery  and 
arbitrary  power  ,  and  embraced  the  terms  of  lecondlia- 
lion  and  alliance  which  the  church ,  in  its  distress  ,  held 
out  to  them.  A  scheme  of  comprehension  was  framed 
under  the  auspices  of  archbbbop  Sancroft  before  the 
revolution.  Upon  the  completion  of  the  new  settlement 
it  was  determined ,  with  the  apparent  concurrence  of  the 
church  ,  to  grant  an  indulgence  to  separate  conventicles , 
and  at  the  same  time ,  by  enlarging  the  terms  of  con- 
formity, to  bring  back  those  whose  differences  were  not 
irreconcileable  within  the  pale  of  the  Anglican  commu- 

The  act  of  toleration  was  passed  with  little  difficulty, 
though  not  without  the  murmursofthehigoled  churchmen". 
It  exempts  from  the  penalties  of  existing  statutes  against 
separate  conventicles ,  or  absence  from  the  established 
worship,  such  as  should  take  the  oath  of  allegiance ,  and 
subscribe  the  declaration  against  popery,  and  such  mi- 
nisters of  separate  congregations  as  should  subscribe  the 
thirty-nine  articles  of  the  church  of  England ,  except 
three ,  and  part  of  a  fourtli.  It  gives  also  an  indulgence  to 
quakers  without  this  condition.  Meeting-houses  are  re- 
quired to  be  registered ,  and  are  protected  from  insult  by 

'  Baxter;  Neal;  Palnm'*  Non-confonnist's  Heinorid. 
*  Pari.  Hilt.  v.  i63.  Some  of  the  toriei  wished  lo  paw  ii  onlj  tta 
teyta  yeari.  The  high-church  pamphlets  of  the  age  grumble  at  the 
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a  penally.  No  part  of  this  toleration  is  extended  to  pa- 
pists ,  or  to  such  as  deny  the  Trinity.  We  may  justly 
deem  this  act  a  very  scanty  measure  of  religious  liberty  ; 
yet  it  proved  more  eSectual  through  the  lenient  and  li- 
beral policy  of  the  eighteenth  century;  the  subscription 
to  articles  of  faith ,  which  soon  became  as  obnoxiotis  as 
that  to  matters  of  a  more  indifferent  nature ,  having 
been  practically  dispensed  with ,  though  such  a  genuine 
toleration  as  Christianity  and  philosophy  alike  demand 
had  no  place  in  our  sutute^book  before  the  reign  of 
George  ID, 

It  was  found  more  kapracticable  to  overcome  the  pre- 
judices which  stood  against  any  enlargement  of  the  basis 
of  the  English  church.  The  bill  of  comprehension ,  though 
nearly  such  as  had  been  intended  by  the  primate,  and 
conformable  to  the  plans  so  often  in  vain  devised  by  the 
most  wise  and  moderate  churchnaeB ,  met  with  a  very 
cold  reception.  Those  among  the  clergy  who  disUkcd  the 
new  settlement  of  the  crown  ,  and  they  were  by  far  the 
greater  part ,  played  upon  the  ignorance  and  apprehen- 
sions of  the  gentry.  The  king's  suggestion  in  a  speech 
from  the  throne ,  that  means  should  be  found  to  render 
all  protestants  capable  of  serving  him  in  Ireland ,  as  it 
looked  towards  a  repeal  or  modiflcation  of  the  test  act , 
gave  offence  to  the  zealous  churchmen  '.  A  clause  pro- 
posed in  the  hill  for  changing  the  oaths  of  supremacy  and 
allegiance  ,  in  order  to  take  away  the  necessity  of  receiving 
the  sacrament  in  the  church ,  as  a  qualification  for  ofGce  , 
was  rejectedbyagreatmajority  of  the  lords,  twelve  whig 
peers  protesting  *.  Though  the  bill  of  comprehension  pro- 
posed to  parliament  went  no  fiirther  than  to  leave  a  few 

'  Bumet.  Pari.  Hist.  iBif. 
'  Part.  Hill.  tgS. 
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scrupled  ceremonies  at  discretion ,  and  to  admit  presby- 
terian  ministers  into  the  church  without  pronouncing  on 
the  inTalidity  of  their  former  ordination ,  it  was  mu- 
tilated in  passing  through  the  upper  house,  and  the  com- 
mons ,  after  entertaining  it  for  a  time ,  substituted  an 
address  to  the  king ,  that  he  would  call  the  houses  of  con-  . 
vocation  *'  to  be  advised  with  in  ecclesiastical  matters  ' .  " 
It  was  of  course  necessary  to  follow  this  recommendation. 
Rut  the  lower  house  of  couTocation ,  as  might  be  foreseen , 
threw  every  obstacle  in  the  way  of  the  king's  enlarged 
policy.  They  chose  a  man  as  their  prolocutiN'  who  had 
been  fbrwanl  in  the  worst  conduct  of  the  university  of 
Oxford.  They  displayed  in  every  thing  a  fectious  temper, 
which  held  the  very  names  of  concession  and  conciliation 
in  abhorrence.  Meanwhile  a  commission  of  divines,  ap- 
pointed under  the  grfeat  seal ,  had  made  a  revision  of  the 
liturgy,  in  order  to  eradicate  every  thing  which  could 
give  a  plausible  ground  of  offence ,  as  well  as  to  render 
the  service  more  perfect.  Those  of  the  high-church  faction 
had  soon  seceded  from  this  commission ;  and  its  deli- 
berations were  doubtless  the  more  honest  and  rational 
for  their  absence.  But ,  as  the  complacence  of  parliament 
towards  ecclesiastical  authority  had  shown  that  no  legis- 
lative measure  could  be  forced  against  the  resistance  of 
the  lower  bouse  of  convocation ,  it  was  not  thought  expe- 
dient to  lay  befbre  that  synod  of  insolent  priests  the  re- 
vised lilui^,  which  they  would  have  employed  as  an  en- 
gine of  calumny  against  the  bishops  and  the  crown.  The 
scheme  of  comprehension  ,  therefore ,  fell  absolutely  and 
finally  to  the  ground. ' 

A  similar  relaxation  of  the  terms  of  conformity  would , 

'  Id.  1IJ.1I6. 

■  Burnet.  Balph.   But  i  better  accouat  of  what  took  place  id  the 
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in  the  reign  of  Elizabeth ,  or  even  at  the  time  of  the  Savoy 
conferences,  have  brought  back  so  large  a  majority  of 
dissenters,  that  the  separation  of  th«  remainder  could 
not  have  afforded  any  colour  of  alarm  to  the  moat  jealoas 
dignitary.  Even  now  it  is  said  that  twothirds  of  the  non- 
conformists woujd  have  embraced  the  terms  of  reunion. 
But  the  motives  of  dissent  were  already  somewhat  chan- 
ged ,  and  came  to  turn  less  on  the  petty  scruples  of  the 
elder  puritans ,  than  on  a  dislike  to  all  subscriptions  of 
faith  and  compulsory  uniformity.  The  dissenting  mi- 
nisters ,  accustomed  to  independence ,  and  finding  not 
unfrequently  in  the  contributions  of  tbeir  disciples  a 
better  maintenance  than  court  favour  and  private  pa- 
tronage have  left  for  diligence  and  piety  in  the  esta- 
blishment ,  do  not  seem  to  have  much  regretted  the  fate 
of  this  measure.  None  of  their  friends ,  in  the  most  fa- 
vourable times ,  have  ever  made  an  attempt  to  renew  it. 
There  are ,  indeed ,  serious  reasons  why  the  boundaries 
of  religious  communion  should  be  as  widely  extended  as 
is  consistent  with  its  end  and  nature ;  and  among  these 
the  hardship  and  detriment  of  excluding  conscientious  ■ 
men  from  the  ministry  is  not  the  least.  Nor  is  it  less  evi- 
.  dent  that  from  time  to  time  ,  according  to  the  progress 
of  knowledge  and  reason  ,  to  remove  defects  and  errors 
from  the  public  service  of  the  church  ,  even  if  they  have 
not  led  to  scandal  or  separation  ,  is  the  bounden  duty  of 
its  governors.  But  none  of  these  considerations  press  much 
on  the  minds  of  statesmen  ;  and  it  was  not  to  be  expected 
that  any  administration  should  prosecute  a  religious  re- 
form for  its  own  sake ,  at  the  haitard  of  thai  tranquillity 
and  exterior  unity  which  is  in  general  the  sole  end  for 

convocation  and  anioug  ibe  commissioners  will  be  fouad  in  Kennel's 
Compl.  History,  SS^.  588,  etc. 
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which  they  would  dieem  such  a  reform  worth  attempting. 
Nor  could  it  be  dissembled ,  that ,  as  long  as  the  eodow- 
mraits  of  a  national  church  are  supposed  to  require  a  sort 
of  politic  organisation  within  the  commonwealth  j  and  a 
busy  ^irit  of  faction  for  their  Security,  it  will  be  con- 
venient for  the  governors  of  the  state ,  whenever  they 
find  this  ^irit  advet^e  to  them ;  as  it  was  at  the  revolation  , 
to  preserve  the  strength  of  the  dissenting  sects  as  a  coun- 
terpoise to  that  dangerous  influence ,  which  in  protestant 
churches ,  as  well  as  that  of  Rome ,  has  sometimes  set  up 
the  interest  of  one  order  against  that  of  the  community. 
And  though  the  church  of  England  made  a  high  vaunt 
of  her  loyalty,  yet,  as  lord  Shrewsbury  told  WilUam  of 
the  tones  in  general ,  he  must  remember  that  he  was  not 
their  king  ^  of  which  indeed  he  had  abundant  experience. 
A  still  more  material  reason  gainst  any  alteration  in 
the  public  litui^  and  ceremonial  religion  at  that  feverbh 
crisis ,  unless  with  a  much  more  decided  concurrence  of 
the  nation  than  could  be  obtained ,  was  the  risk  of 
nourishing  the  schism  of  the  non-jurors.  These  men  went 
off  from  the  church  on  gronnds  merely  political ,  or  at 
most  on  the  pretence  that  the  civil  power  was  incom- 
petent to  deprive  bishops  of  their  ecclesiastical  jurisdie- , 
tion ,  to  which  none  among  the  laity,  who  did  not  adopt 
the  same  political  tenets,  were  likely  to  pay  attention. 
But  the  established  liturgy  was ,  as  it  is  at  present ,  in 
the  eyes  of  the  great  majority,  the  dinstinguishing  mark 
of  the  Anglican  church ,  far  more  indeed  than  episcopal 
government ,  whereof  so  little  is  known  by  the  mass  of 
the  people ,  that  its  abolition  would  make  no  perceptible 
difference  in  their  religion.  Any  change ,  though  for  the 
better,  would  offend  those  prejudices  of  education  and 
habit,  which  it  requires  such  a  revolutionary  commotion 
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of  the  public  miod  as  the  sixteeath  century  witnessed  to 
subdue,  and  might  fill  the  jacohite  conventicles  with 
adherents  to  the  old  church.  It  was  already  the  policy  of 
the  non-juring  clergy  to  hold  themselves  up  in  this  res- 
,  pectable  Ught ,  and  to  treat  the  Tillotsons  and  Bumets  as 
equally  schismatic  in  discipline  and  unsound  in  theology. 
Fortunately,  however,  they  fell  into  the  snare  which  the 
established  church  had  avoided  -,  and  deviating ,  at  least 
in  their  writings ,  from  the  received  standard  of  Anglican 
orthodoxy,  into  what  the  people  saw  with  most  jealousy, 
a  sort  of  approximation  to  the  church  of  Rome ,  gave  their 
opponents  an  advantage  in  controversy,  and  drew  farther 
from  that  part-  of  the  clergy,  who  did  not  much  dislike 
their  political  creed.  They  were  equally  injudicious  and 
neglectful  of  the  signs  of  the  times,  when  they  pro- 
mulgated such  extravagant  assertions  of  sacerdotal  power, 
as  could  not  stand  with  the  regal  supremacy,  or  any  sub- 
ordination to  the  state.  It  was  plain,  from  the  writings 
of  Leslie  and  other  leaders  of  their  party,  that  the  mere 
restoration  of  the  house  of  Stuart  would  not  content  them 
without  undoing  all  that  had  been  enacted  as  to  the  church 
from  the  time  of  Henry  VILE ;  and  thus  the  charge  of  in- 
novation came  evidently  home  to  themselves. ' 

'  Leslie's  Case  of  the  Regale  and  Pontificate  ia  a  long  dull  altempt 
to  let  up  the  lacerdolal  order  aboTe  all  civil  power,  at  leaM  as  to  the 
exerdse  of  it»  fnnclions  ,  and  especiallj  to  get  rid  of  tlie  appoiptmeot 
of  bishops  by  the  crown,  or,  hj  parity  of  reaEOning,  of  priests  bj 
laymen.  He  i«  iudigiianl  even  at  laymen  choosing  their  chaplains,  and 
thinks  they  ought  to  take  them  irom  the  bishop;  objecting  also  to 
the  phrase,  my  chaplain,  as  if  they  were  servants  :  "  otherwise  the 
expression  is  proper  enongli  to  say  my  chaplain,  as  I  say  my  parish 
priest,  my  bishop,  my  king,  or  my  God;  which  argues  mj  being 
under  their  care  and  direction,  and  that  I  belong  lo  them  ,  not  they 
to  me.  "  P.  i8i.  It  is  full  of  enormous  misrepresentation  as  to  (he 
English  law. 
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The  coDvention  parliament  would  have  acted  a  truly 
politic,  as  well  as  magnanimous  part,  in  extending  this 
boon,  or  rather  this  right,  of  religious  liberty  to  the 
members  of  that  unfortooate  church ,  for  whose  sake  the 
late  king  bad  lost  his  throne.  It  would  have  displayed  to 
mankind,  that  James  had  fallen,  not  as  a  catholic,  nor 
for  seeking  to  bestow  toleration  on  catholics ,  but  as  a 
violator  of  the  constitution.  William ,  in  all  things  supe- 
rior to  his  subjects ,  knew  Uiat  temporal,  and  espec^ly 
military  fidelity,  would  be  in  almost  every  instuice  proof  - 
against  the  seductions  of  bigotry.  The  Dutch  armies  have 
always  been  in  a  great  measure  composed  of  catholics, 
and  many  of  that  profession  served  under  him  in  the 
invasion  of  England.  His  own  judgment  for  the  repeal  of 
the  penal  laws  bad  been  declared  even  in  the  reign  of 
James.  The  danger,  if  any,  was  now  immensely  dimi- 
nished ;  and  it  appears  in  the  highest  d^ree  probable , 
that  a  genuine  toleration  of  their  wor^ip ,  with  no  con- 
dition but  the  oath  of  allegiance,  would  have  brought 
over  the  majority  of  that  church  to  the  protestant  suc- 
cession ,  so  far  at  least  as  to  engage  in  no  schemes  inimical 
to  it.  The  wiser  catholics  would  have  perceived,  that 
under  a  king  of  their  own  faith,  or  but  suspected  of  an 
attachment  to  it ,  they  must  continue  the  objects  of  per- 
petual distrust  to  a  protestant  nation.  They  would  have 
learned  that  conspiracy  and  Jesuitical  intrigue  could  but 
l^eep  alive  calumnious  imputations  ,  and  diminish  the 
respect  which  a  generous  people  would  naturally  pay  to 
their  sincerity  and  their  misfortune.  Had  the  legislators 
of  that  age  taken  a  still  larger  sweep ,  and  abolished  al 
once  those  tests  and  disabilities ,  which ,  once  necessary 
bulwarks  against  an  insidious  court ,  were  no  longer  de- 
manded in  the  more  republican  model  of  our  government, 
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the  Jacobite  cause  vould  have  suffered  , I  believe,  a  more 
deadly  wound  than  penal  statutes  and  double  taxation 
were  able  to  inflict.  But  tbis  was  beyond  the  pbilosopbers ; 
bow  mucb  beyond  tbe  stttte»nen  of  the  time ! 

The  tones ,  in  their  malignant  hatred  of  our  illustrious 
monarch ,  turned  bis  connivance  at  popery  into  a  theme 
of  reproach '.  Il  was  believed ,  and  probably  with  truth , 
that  he  had  matle  to  his  catholic  allies  promises  of  relaxing 
the  penal  laws;  and  the  Jacobite  intriguers  bad'the  mor- 
tification to  find  that  William  had  his  party  at  Rome,  as 
well  as  her  exiled  confessor  of  St.  Germain.  After  the 
peace  of  Ryswick  many  priests  came  over,  and  showed 
themselves  with  such  incautious  publicity,  as  alarmed  tbe 
bigotry  of  the  bouse  of  commons ,  and  produced  tbe  dis- 
graceful act  of  1500  against  tbe  growth  of  popery'.  Tbe 
admitted  aim  of  tbis  statute  was  to  expel  the  catholic 
proprietors  of  land ,  comprising  many  very  ancient  and 
wealthy  families,  by  rendering  it  necessary  for  them  to 
sell  their  estates.  It  first  ofiers  a  reward  of  tool,  to  any 
informer  against  a  priest  exercising  his  functions ,  and 
adjudges  the  penalty  of  perpetual  imprisonment.  It  re- 
quires every  person  educated  in  the  popish  religion ,  or 

'  See  Burnet  (Oxf.  iv.  4og)  and  lord  Darlmoulli's  note. 

*  No  opposition  ficeniB  to  have  been  made  in  the  hunte  of  commons  ; 
but  -we  hate  a  protest  from  fonr  peer*  againitt  it.  Burnet ,  though  he 
offers  some  shameful  arguments  in  favour  of  the  hill ,  snch  as  might 
justify  any  tyranny,  admits  that  it  contained  some  ngireasonahle  aeve- 
rities,  and  that  many  nere  really  adverse  10  it,  A  bill  proposed  iu 
jjoS,  to  render  the  late  act  against  papists  effective,  was  lost  by  iii) 
to  43  (Pari.  Hist.  vi.  5i4);  which  shows  that  men  were  ashamed  of 
what  they  had  done.  A  pcoclamation ,  however,  was  issued  in  171 1 , 
immediately  after  Guiscard's  attempt  to  ktU  Mr.  Harley,  for  enforcing 
the  penal  taws  against  Roman  catholics,  which  was  very  scandalous, 
attending  to  impute  that  crime  to  them.  Boyer's  Reign  of  Anne> 
p.  4»9.  And  in  the  reign  of  George  I  (i?**)  ioo,oool.  was  levied  by 
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professing  ibe  same ,  within  six  months  after  he  shall 
attain  the  age  of  eighteen  years ,  to  take  the  oaths  of 
allegiance  and  supremacy,  and  subscrihe  the  declaration 
set  down  in  the  act  of  Charles  II  against  transubstantiation 
and  the  worship  of  saints  -,  in  default  of  which  he  is  inca- 
pacitated ,  not  only  to  purchase ,  hut  to  inheritor  take  lands 
under  any  devise  or  limitation.  The  next  of  kin  being  a 
protestant  shall  en^oy  such  lands  during  his  life '.  So  un- 
just, so  unprovoked  a  persecution  is  the  disgrace  "of  that 
parliament.  But  the  spirit  of  liberty  and  tolerance  was 
too  strong  for  the  tyranny  of  the  law ;  and  this  statute 
was  not  executed  according  to  its  purpose.  The  cathoUc 
land-holders  neither  renounced  their  religion ,  nor  aban- 
doned their  inheritances.  The  judges  put  such  construc- 
tions .upon  the  clause  of  forfeiture  as  eluded  its  efficacy ; 
and ,  I  believe ,  there  were  scarce  any  instances  of  a  loss 
of  property  under  this  law.  It  has  been  said ,  and  I  doubt 
not  with  justice,  that  the  catholic  gentry,  during  the 
greater  part  of  the  eighteenth  century,  were  as  a  sepa- 
rated and  half  proscribed  class  among  their  equals ,  their 
civil  exclusion  banging  over  them  in  the  intercourse  of 
general  society ' ;  but  their  notorious,  though  *ot  unna- 

a  particular  act  on  the  estates  of  papists  and  Don-jnrors.  This  was  only 
carried  by  i88  to  171.  Sir  Joseph  Jekyll  and  Mr.  Onslow  ,  afterwards 
speaker,  opposing  it,  as  well  as  lord  Cowper  in  the  other  house, 
y  G.  I.  c.  18.  Pari.  Hist.  viii.  5i.  353.  It  was  quite  impassible  that 
those  who  sincerely  mainUined  the  principles  of  toleration  should 
long  continae  to  make  any  exception;  tbongb  the  exception  in  this 
inatiince  was  wholly  on  political  grounds ,  and  not  out  of  bigotry ,  it 
did  not  the  less  coDtravene  all  that  Taylor  and  Locke  had  taught 
men  to  cherish. 

'  II  aud  la  W.  III.  c.  j  It  is  hardly  necessary  to  add  that  this 
act  was  repealed  in  lyy^. 

'  Boiler's  Memoirs  of  Catbolici ,  ii.  54- 
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tural ,  cUsafiectioD  to  the  reigning  (amily  will  account  for 
much  of  thb ,  and  their  religion  was  undoubtedly  exer- 
cised with  little  disguise  or  apprehension.  The  taws  were 
perhaps  not  much  less  severe  and  sanguinary  than  those 
which  oppressed  the  protestants  of  France;  hut  in  their 
actual  administration ,  what  a  contrast  between  the  go- 
Ternment  of  George  H  and  Louis  XV,  between  the 
gentleness  of  an  English  court  of  King's  Bench  ,  and  the 
ferocity  of  the  parliaments  of  Aix  and  Thoulouse ! 

The  immediate  settlement  of  the  crown  at  the  revolution 
extended  only  to  the  descendants  of  Anne  and  of  William. 
The  former  was  at  that  time  pregnant,  and  became  In  a 
few  months  the  mother  of  a  son.  Nothing,  therefore, 
urged  the  convention  parliament  to  go  any  farther  in  li- 
miting the  succession.  But  the  ting,  in  order  to  secure 
the  elector  of  Hanover  to  the  grand  alliance ,  was  desirous 
tosettle  the  reversion  of  the  crown  on  his  wife  the  princess 
Sophia  and  her  posterity.  A  provision  to  this  efifect  was 
inserted  in  the  hill  of  rights  by  the  house  of  lords.  But 
the  commons  reject^  the  amendment  with  little  oppo- 
sition ;  not ,  as  Burnet  idly  insinuates ,  through  the  secret 
wish  of  a  republican  party  (which  never  existed ,  or  had 
no  inQuence)  to  let  the  monarchy  die  a  natural  death  ; 
but  from  a  just  sense  that  the  provision  was  unnecessary, 
and  might  become  inexpedient ' .  During  the  life  of  the 
young  duke  of  Glocester  the  course  of  succession  appeared 

•  While  the  bill  regulating  the  succeision  nsa  in  the  house  of 
commoni,  ■  proTiio  was  offered  by  Mr.  Godolpbin,  ihat  uolhing  in 
this  act  is  inteuded  to  be  drawn  into  example  or  consequence  here- 
after, to  prejudice  the  right  of  any  proteslant  prince  or  princesi  in 
their  hereditary  luccession  to  the  imperial  crown  of  thoje  realms.  This 
was  much  opposed  hy  the  whigs,  both  because  it  tended  lo  let  In  the 
son  of  Jamea  11,  if  he  should  become  a  proteslant,  and  for  a  foore 
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clear.  But  upon  tuB  untimely  death  in  1700 ,  the  manifest 

improbability  that  the  limitations  already  established 
could  subsist  beyond  the  lives  of  the  king  uid  princess 
of  Denmark  made  it  highly  convenient  to  preclude  in- 
trigue ,  and  cut  off  the  hopes  of  the  Jacobites ,  by  a  new 
settlement  of  the  cron^n  on  a  protestant  line  of  princes. 
Though  the  choice  was  tryly  free  in  the  bands  of  parlia- 
ment ,  and  no  pretext  of  absolute  right  could  be  advanced 
on  any  side ,  there  was  no  question  that  the  princess 
Sophia  was  the  fittest  object  of  the  nation's  preference. 
She  was  indeed  very  far  removed  from  any  hereditary 
title.  Besides  the  pretended  prince  of  Wales,  and  his 
sister,  whose  legitimacy  no  one  disputed,  there  stood  in 
her  way  the  duchess  of  Savoy,  dai^hter  of  Henrietta 
duchess  of  Orleans,  and  several  of  the  Palatine  family. 
These  last  had  abjured  the  reformed  futh  of  which  their 
ancestors  had  been  the  strenuous  assertors ;  but  it  seemed 
not  improbable  that  some  one  might  return  to  it ;  and  if 
all  hereditary  right  of  the  ancient  English  royal  line ,  the 
descendants  of  Henry  VII,  had  not  been  extinguished, 
it  would  have  been  necessary  to  secure  the  succession  of 
any  prince ,  who  should  profess  the  protestant  religion  at 
the  time  when  the  existing  limitations  should  come  to  an 
end.  ]Vor  indeed ,  on  the  supposition  that  the  next  heir 
had  a  right  to  enjoy  the  crown ,  would  the  act  of  settle- 
ment have  been  required ' .  According  to  the  leaor  and 
intention  of  this  statute ,  all  prior  claims  of  inheritance , 

fecret  reason ,  ihat  they  did  uot  like  to  recognize  the  conlinnance  of 
any  hereditarj'  right.  It  was  rejected  by  179  to  ii5.  Pari-  Hist.  t. 
s49'  t^e  lords'  ameadment  ■□  favour  of  the  princess  Sophia  was  loil 
■rithout  a  diviNOD.  Id.  33(). 

'  The  duchess  of  Savoy  put  in  a  very  fooll^  protest  against  any 
ifaing  Ihat  should  be  done  to  prejudice  Atr  right.  Ralph,  914. 
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save  that  of  the  issue  of' king  William  and  the  princess 
Aaae ,  being  set  aside  and  annulled ,  the  princess  Sophia 
became  the  source  of  a  new  royal  Line.  The  throne  of 
England  and  Ireland ,  by  virtue  of  tlie  paramount  will  of 
parliament,  stands  entailed  upon  the  heirs  of  her  body, 
being  protestanls.  In  them  the  right  is  as  truly  hereditary, 
as  it  ever  was  in  the  Planlagenets  or  the  Tndors.  But 
they  derive  it  not  from  these  ancient  families.  The  blood 
indeed  of  Cerdic  and  of  the  Conqueror  flows  in  the  veins 
of  his  present  majesty.  Our  Edwards  and  Henries  illus- 
trate die  almost  unrivalled  splendour  and  antiquity  of 
the  house  of  Brunswic.  But  they  have  transmitted  no 
more  right  to  the  allegiance  of  England  than  Boniface  of 
Este  or  Henry  the  Lion.  That  rests  wholly  on  the  act  of 
settlement ,  and  resolves  itself  into  the  sovereignty  of  the 
legislature.  We  have  therefore  an  abundant  security,  that 
DO  prince  of  the  house  of  Brunswic  will  ever  countenance 
the  silly  theories  of  imprescriptible  right ,  which  flattery 
and  superstition  seem  still  to  render  current  in  other 
countries.  He  would  brand  his  own  brow  with  the  names 
of  upstart  and  usurper.  Fop  the  history  of  the  revolution , 
and  of  that  change  in  the  succession  which  ensued  upon 
it ,  will  for  ages  to  come  be  fresh  and  familiar  as  the  re- 
collections of  yesterday.  And  if  the  people's  choice  be , 
as  surely  it  is ,  the  primary  foundation  of  magistracy,  it 
is  perhaps  more  honourable  to  be  nearer  the  source ,  than 
to  deduce  a  title  from  some-obscure  chieftain  ,  through  a 
long  roll  of  tyrants  and  ideols. 

The  majority  of  that  house  of  commons  which  passed 
the  bill  of  settlement  consisted  of  those ,  who  having  long 
opposed  the  adminislration  of  William ,  though  with  very 
diff'erent  principles  both  as  to  the  succession  of  the  crowit 
and  its  prerogative,  were  now  often  called  by  the  general 
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name  of  tones.  Some ,  no  doubt ,  of  these  were  adverse 
to  a  measure  which  precluded  the  restoration  of  the 
house  of  Stuart ,  even  on  the  contingency  that  hs  heir 
might  embrace  the  protestant  religion.  But  this  party 
could  not  show  itself  very  openly ;  and  Harley ,  the  new 
leader  of  the  tories  ,  zealously  supported  the  entail  of  the 
crown  on  the  princess  Sophia.  But  it  was  determined  to 
accompany  this  settlement  with  addition^  securities  for 
the  subject's  liberty.  The  hill  of  rights  was  reckoned 
hasty  and  defective ;  some  matters  of  great  importtmce 
had  been  omitted ,  and  in  the  twelve  years  which  had 
since  elaps^  n^w  abuses  had  called  for  new  remedies. 
Eight  articles  were  therefore  inserted  in  the  act  of  settle- 
ment ,  to  take  effect  only  from  the  commencement  of  the 
new  limitation  to  the  house  of  Hanover.  Some  of  them  , 
as  will  appear,  sprung  from  a  natural  jealousy  of  ibis 
unknown  and  foreign  line ;  some  should  strictly  not  have 
been  postponed  so  long-,  hut  it  is  necessary  to  be  content 
with  what  it  b  practicable  to  obtain.  These  articles  are 
the  following. 

That  whosoever  shall  hereafter  come  to  the  possession 
of  this  crown  shall  join  in  communion  with  the  church 
of  England  as  by  law  established. 

That  in  case 'the  crown  and  imperial  dignity  of  this 
realm  shall  hereafter  come  to  any  person ,  not  being  a 
native  of  this  kingdom  of  England ,  this  nation  be  not 
obliged  to  engage  iu  any  v/ar  for  the  defence  of  any  do- 
minions or  territories  which  do  not  belong  to  the  crown 
of  England ,  without  the  consent  of  parliament. 

That  no  person  who  shall  hereafter  come  to  the  pos- 
session of  this  crown  shall  go  out  of  the  dominions  of 
England,  Scotland,  or  Ireland,  without  consent  of  par- 
liaments 
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That  from  and  after  the  time  that  the  further  limita- 
tioD  by  this  act  shall  take  effect ,  all  matters  and  thia^ 
relating  to  the  well  governing  of  this  kingdom  ,  which 
are  properly  cognizable  in  the  privy-council  hy  the  laws 
and  customs  of  this  realm ,  shall  he  transacted  there ,  and 
all  resolutions  taken  thereupon  shall  be  signed  by  such 
of  the  privy-council  as  shall  advise  and  consent  to  the 
same. 

That  after  the  said  limitation  shall  take  effect  as  afore- 
said ,  no  person  born  out  of  the  kingdoms  of  England , 
Scotland ,  or  Ireland ,  or  the  dominions  thereiinto  be- 
longing (although  he  he  naturalized  or  made  a  denizen , 
■ —  except  such  as  are  born  of  English  parents  ) ,  shall  be 
capable  to  he  of  (he  privy-council ,  or  a  member  of  either 
house  of  parliament,  or  to  enjoy  any  office  or  place  of 
trust,  cither  civil  or  military,  or  to  have  any  grant  of 
lands,  tenements,  or  hereditaments,  from  (lie  crown, 
to  himself,  or  to  any  other  or  others  in  trust  for  him. 

That  no  person  who  has  an  office  or  placeof pro6t 
under  the  king ,  or  receives  a  pension  from  the  crown , 
shall  he  capable  of  serving  as  a  member  of  the  house  of 
commons. 

That  after  the  said  limiution  shall  take  effect  as  afore- 
said ,  judges'  commissions  be  made  quamdiu  se  bene  ges- 
serint ,  and  their  salaries  ascertained  and  established ; 
but  upon  the  address  of  both  houses  of  parliament,  it 
may  be  lawful  to  remove  them. 

That  no  pardon  under  the  great  seal  of  England  be 
pleadable  to  an  impeachment  by  the  commons  in  parlia- 
ment. ' 

The  first  of  these  provisions  was  well  adapted  to  obviate 

■  Hand  i3W.ra.  c.  1. 
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the  jealousy  whicli  the  succession  of  a  oew  dynasty,  bred 
in  a  proteslant  church  not  altogether  agreeing  with  onr 
own ,  might  e\cite  in  our  susceptible  nation.  A  similar 
apprehension  of  foreign  government  produced  the  second 
article ,  which  so  far  limits  the  royal  prerogatiTe ,  that 
any  minister  who  could  be  proved  to  have  advised  or 
abetted  a  declaration  of  war  in  the  specified  contingency 
would  be  criminally  responsible  to  parliament ' .  Hhe 
third  article  was  repealed  very  soon  after  the  accession 
of  (ieorge  I ,  whose  frequent  journeys  to  Hanover  were 
an  abuse  of  the  gracioosness  with  which  the  parliament 
consented  to  annul  the  restriction.  * 

A  very  remarkable  alteration  that  had  been  silently 
wrought  in  the  course  of  theexccutive  government  gave 
rise  to  the  fourth  of  the  remedial  articles  in  the  act  of 
settlement.  According  to  the  original  constitution  of  our 
monarchy,  the  king  had  his  privy-council  composed  of 

'  II  was  Frequently  contended  in  the  reign  ofGeorge  II  that  snlxi- 
dtuy  Ireatio  fur  the  defeuM  of  Hmover,  or  rather  Buch  ai  wtte 
ooTerHy  designed  for  that  and  no  other  purpose ,  as  those  irith  Ruuia 
and  Hesse  Cassel  in  ijSS,  were  at  least  conb-ary  to  the  spirit  of  the 
act  of  settlement.  On  the  other  hand,  it  was  justly  answered,  that, 
(dthoDgh  in  case  Hanover  should  be  atlaciked  on  the  ground  of  a 
German  quarrel,  unconnected  with  English  politics,  we  were  not 
hound  lo  defend  her;  yet,  if  a  power  at  war  with  England  should 
think  6t  to  consider  that  electorate  as  part  of  the  king's  dominions , 
which  perhaps  according  to  the  law  of  nations  might  be  done,  our 
honour  must  require  that  it  should  be  defended  against  such  an  attack. 
This  is  Ime;  and  yet  it  shows  very  forcibly  that  the  separation  of  the 
two  ought  to  have  been  insisted  upon;  siuce  the  present  connexion 
engages  Great  Britain  in  ■  very  disadTSnlageous  mode  of  carrying  on 
its  wars,  without  any  compensation  of  national  wealth  or  honour; 
except  indeed  that  of  employing  occasionally  in  its  service  a  very 
brave  and  efficient  body  of  troops. 

■  1  G.  I.e.  Si. 
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the  great  dfScers  of  state ,  and  of  such  others  as  he  should 
summon  to  it ,  bound  by  an  oath  of  fidelity  and  aecrecy  , 
by  whom  all  a0airs  of  weight ,  whether  as  to  domestic  or 
exterior  policy ,  were  debated ,  for  tlie  most  part ,  in  his 
presence,  and  determined,  subordinately  of  course  to 
his  pleasure ,  by  the  vote  of  the  major  part.  It  coul'd  not 
happen  but  that  some  counsellors  more  eminent  than  the 
rest  should  form  juntos  or  cabals,  for  more  close  and 
private  management ,  or  be  selected  as  more  confidential 
advisers  of  their  sovereign  ;  and  the  very  name  of  a  ca- 
binet council ,  as  distinguished  from  the  larger  body , 
maybe  found  as  far  back  as  the  reign  of  Charles  I.  But 
the  resolutions  of  the  crown  ,  whether  as  to  foreign  al- 
liances or  the  issuing  of  proclamations  and  orders  at 
home,  or  any  other  overt  act  of  government,  were  not 
finally  taken  without  the  deliberation  and  assent  of  that 
body,  whom  the  law  recognized  as  ils  sworn  and  noto- 
rious counsellors.  This  was  first  broken  in  upon  after  the 
restoration  ,  and  especially  after  the  fall  of  Clarendon , 
a  strenuous  assertor  of  the  rights  and  dignity  of  the  privy- 
council.  "The  king,"  as  he  complains,  -'had  in  his  na- 
ture so  little  reverence  and  esteem  for  antiquity,  and  did 
in  truth  so  much  contemn  old  orders,  forms,  and  insti- 
tutions, that  the  objection  of  novelty  rather  advanced 
than  obstructed  any  proposition  '."  He  wanted  to  be  ab- 
solute on  the  French  plan ,  for  which  both  he  and  his 
brother,  as  the  same- historian  tells  us,  bad  a  great  pre- 
dilection ,  rather  than  obtain  a  power  little  less  arbitrary, 
so  far  at  least  as  private  rights  were  concerned ,  on  the 
system  of  his  three  predecessors.  The  delays  and  the  de- 
cencies of  a  regular  council ,  the  continual  hesitation  of 

'  Life  ofCbrecdoD,  319. 
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lawyers,  whose  cowardice  renders  them  as  uofit  for  crime 
as  for  virtue ,  were  not  suited  to  his  temper,  hb  talents , 
or  his  designs.  And  it  must  indeed  be  admitted,  that  the 
priTy-council ,  even  as  it  was  then  constituted ,  was  too 
numerous  for  the  practical  administration  of  supreme 
power.  Thus  by  degrees  it  became  usual  for  the  ministry' 
or  cabinet  to  obtain  the  king's  final  approbation  of  their 
measures,  before  they  were  laid,  for  a  merely  formal 
ratification,  before'the  council.  It  was  one  object  of  sir 
William  Temple's  short-lived  scheme  in  1679  to  bring 
back  the  ancient  course ;  the  king  pledging  himself  on 
the  formation  of  his  new  privy-council  to  act  in  all  things 
by  its  advice. 

During  the  reign  of  William,  this  distinction  of  the 
cabinet  from  the  privy-council ,  and  the  exclusion  of  the 
latter  from  all  business  of  state,  became  more  fully  es- 
tablished'. Tlib ,  however,  produced  a  serious  conse- 
quence as  to  the  responsibility  of  the  advisers  of  the 
crown ;  and  at  the  very  time  when  the  controlling  and 

'  "  The  method  is  this,  "  aayt  a  memlier  in  debate,  "  things  are 
concerted  in  the  cabinet,  and  then  brought  to  (he  council;  such  a 
thing  is  rewlved  in  the  cabinet,  and  brought  and  pnl  on  them  fur 
their  assent,  without  shoning  any  of  the  reasons.  That  bai  not  been 
the  method  of  England.  If  this  method  be ,  you  ivill  never  know  nho 
gWes  ad»ice.  "  Pari.  Hist.  v.  731. 

In  sir  Humphrey  Mackworlb's  [or  perhaps  Mr.  Harley's]  Vindica- 
tion of  the  Sights  of  the  Commons  of  England  ,  I7nr ,  Somers' Tracts, - 
xi.  376,  the  conitilulional  doctrine  is  thus  laid  down,  according  to 
the  spirit  of  ihe  lecent  act  of  settlement.  "  As  to  ibe  'setting  of  the 
grCBt  seal  of, England  10  foreign  alliances ,  the  lord  chancellor,  or 
lord  keeper  far  the  lime  being ,  has  a  plain  rule  to  follow ,  that  is , 
hnmhly  to  inform  (he  king  that  he  cannot  legally  set  the  great  seal  of 
England  to  a  matter  of  that  consequence  unless  the  same  be  first 
debared  and  resolved  in  council;  which  method  being  observed,  the 
chancellor  is  safe,  and  the  council  answerable.  "  P.  19I. 
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chastising  power  of  parliament  was  most  efFeetually  re- 
cognized ,  it  was  silently  eluded  hy  the  concealment  lin 
which  the  objects  of  its  inquiry  could  wrap  themselves. 
Thus,  in  the  instance  of  a  treaty,  which  the  house  of 
commons  might  deem  mischievous  and  dishonourable, 
the  chancellor  setting  the  great  seal  to  it  would  of  course 
be  responsible  ;  but  it  is  not  so  evident,  that  the  first  lord 
of  the  treasury ,  or  others  more  immediately  advising 
the  crown  on  the  course  of  foreign  policy,  could  be  liable 
to  impeachment ,  with  any  prospect  of  success ,  for  an  act 
Id  which  their  participation  could  not  be  legally  proved. 
I  do  not  mean  that  evidence  may  not  possibly  be  obtained 
which  would  affect  the  leaders  of  a  cabinet ,  as  in  tlie  in- 
stances of  Oxford  and  Botinghroke ;  but  that  th^  cabinet 
itself  having  no  legal  existence ,  and  its  members  being 
surely  not  amenable  to  punishment  in  their  simple  capa- 
city of  privy  counsellors,  which  they  generally  share, 
in  modern  times ,  with  a  great  number  even  of  their  ad- 
versaries, there  is  no  tangible  character  to  which  res* 
ponsihility  is  attached;  nothing,  except  a  signature  or 
the  setting  of  a  seal ,  from  which  a  bad  minister  need 
entertain  any  further  apprehension  than  that  of  losiiig  his 
post  and  reputation  '.  It  may  he  that  no  absolute  correc- 
tive is  practicable  for  this  apparent  deficiency  in  our 
constitutional  security^  but  it  is  expedient  to  keep  it  well 
in  mind ,  because  all  ministers  speak  loudly  of  their  res- 

'  This  reiy  delicate  question  as  to  the  reBponubility  of  ilie  cabinet, 
or  what  IB  commooly  called  the  rainislry,  ia  toUdam,  if  1  may  use  the 
expreviioB,  irtf  canvassed  in  a  remarkable  discussion  within  our 
memory,  on  the  inlroduclion  of  the  late  chief  justice  of  the  Sing's 
Bench  into  that  select  body ;  Mr.  Pox  strenuously  denying  the  propo- 
sition, and  lord  Castlereagh,  nith  others  uoit  living,  maintaining  it. 
Pari.   Debates,   A,   D.  iSoR,  I  cannot  posubly  comprehend  how  an 
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poDsibility,  and  are  apt  upon  faith  of  tbis  imaginary 
gaarantee  to  obtain  a  previons  confidence  fram  parlia- 
ment, which  they  may  in  fact  abuse  with  impunity.  For 
should  the  bad  success  or  detected  guilt  of  their  measures 
raise  a  popular  cry  against  them ,  and  censure  or  penalty 
be  demanded  by  their  opponents ,  they  will  infallibly 
shroud  their  persona  in  the  dark  recesses  of  the  cabinet , 
and  employ  every  art  to  shift  oflF  the  burthen  of  individual 
liability. 

William  ni,  from  the  reservedness  of  his  disposition 
as  well  as  from  the  great  superiority  of  his  capacity  for 
affairs  to  any  of  our  former  kings ,  was  far  less  guided  by 
any  responsible  counsellors  than  the  spirit  of  our  consti- 
tution requires.  In  the  business  of  the  partition  treaty  ^ 
which ,  whether  rightly  or  otherwise ,  the  house  of  com- 
mons reckoned  highly  injurious  to  tbe  public  interest ,  he 
had  not  even  consulted  his  cabinet  *,  nor  could  any  mi- 
nister ,  except  the  earl  of  Portland  and  lord  Somers ,  be 
proved  to  have  had  a  concern  in  the  transaction;  for 
though  the  bouse  impeached  lord  Orford  and  lord  Hali- 
fax, they  were  not  in  fact  any  farther  parties  to  it  than 
by  being  in  the  secret ,  and  the  former  had  shon'u  hb 
usual  intractability  by  objecting  to  the  whole  measure. 
This  .was  undoubtedly  such  a  departure  tirom  sound  con- 
stitutional usage  ,  as  left  parliament  no  control  over  the 
executive  administration.  It  was  endeavoured  to  restore 


article  of  impeachmeni  for  lining  as  a  cabinet  minister  could  be  drann; 
nor  do  I  conceive  ihat  a  pHvj  couniellor  has  a  right  to  resign  his 
place  at  the  board ;  so  that  it  would  be  highly  unjmt  and  illegal  to  ' 
presume  a  participation  in  culpable  measorei  from  the  mere  circDtii' 
stance  of  belonging  to  it.  Even  if  notoriety  be  a  groun<] ,  m  has  been 
sometitaes  contended,  for  impeachment,  it  cannot  be  (ufficienl  for 
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the  anaeot  principle  by  this  provision  in  the  act  of  settle- 
ment, that,  after  the  accession  of  the  house  of  Hanover, 
all  resolutions  as  to  goverument  should  he  dehaled  in  the 
privy-council,  and  signed  by  those  present.  But  whether 
it  were  that  Beal  objections  were  found  to  stand  in  the 
way  of  this  article  ,  or  that  ministers  shrunk  back  from 
so  definite  a  responsibility ,  they  procured  its  repeal  a 
very  few  years  afterwards ' .  The  plans  of  government 
are  discussed  and  determined  in  a  cabinet  council ,  form- 
ing indeed  part  of  the  larger  body,  but  unknown  to  the 
law  by  any  distinct  character  or  special  appointment.  I 
conceive ,  though  I  have  not  the  means  of  tracing  the 
matter  clearly,  that  this  change  has  prodigiously  aug- 
mented the  direct  authority  of  the  secretaries  of  state , 
especially  as  to  the  interior  department,  who  communi- 
cate the  king's  pleasure  in  the  Brst  instance  to  subordi- 
nate officers  and  magistrates,  in  cases  which,  down  at 
least  to  the  time  of  Charles  I ,  would  have  been  deter- 
mined in  council.  But  proclamations  and  orders  still 
emanate,  as  the  law  requires,  from  the  privy-council; 
and  on  some  rare  occasions ,  even  of  late  years ,  matters 
of  domestic  policy  have  been  referred  to  their  advice.  It 
is  generally  understood ,  however ,  that  no  counsellor  is 
to  attend  except  when  summoned ' ;  so  that ,  unneces- 
sarily numerous  as  the  council  has  become,  in  order  to 
gratify  vanity  by  a  titular  honour,  these  special  meetings 
consist  only  of  a  few  persons  besides  the  actual  ministers 

■  (I  Anne,  c.  8.  6  Anne,  c.  7. 

'  ThU  is  tbe  modem  usage,  but  of  its  origin  I  cannot  apeak.  On 
one  renurkable  ocotaion,  wliile  Anne  was  at  the  point  of  death,  tb^ 
(Inkei  of  Somerset  and  Argyle  nent  down  to  the  council-chambcF 
without  summans  to  take  their  seats;  but  it  seems  10  bave  been  in- 
tended as  an  unexpected  manouvre  of  policy- 
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of  the  cabinet ,  and  give  the  latter  no  apprehension  of  a 
formidable  resistance.  Yet  there  can  be  no  reasonable 
doubt ,  that  every  counsellor  is  as  much  answerable  for 
the  measures  adopted  by  his  consent,  and  especially  when 
ratified  by  his  signature,  as  those  who  bear  the  name 
of  ministers,  and  who  have  generally  determined  upon 
them  before  he  is  summoned. 

The  experience  of  William's  partiality  to  Bentinck  and 
Keppel ,  in  the  latter  instance  not  very  consistent  with 
the  good  sense  and  dignity  of  bis  character,  led  to  a  strong 
measure  of  precaution  against  the  probable  influence  of 
foreigners  under  the  new  dynasty,  the  escluaion  of  all 
persons  not  born  within  the  dominions  of  the  Britbb 
crown  from  every  office  of  civil  and  military  trust ,  and 
from  both  houses  of  parliament.  No  other  (»untry ,  as 
far  as  I  recollect,  has  adopted  so  sweeping  a  disqualifica- 
tion ;  and  it  must ,  I  think  ,  be  admitted ,  that  it  goes  a 
greater  length  than  liberal  policy  can  be  said  to  warrant. 
But  the  narrow  prejudices  of  George  I  were  well  res- 
trained by  this  provision  from  gratifying  bis  corrupt  and 
servile  German  favourites  with  lucrative  offices.  ' 

TJhe  next  article  is  of  far  more  importance ,  and  would , 
had  it  continued  in  force,  have  perpetuated  that  struggle 
between  the  different  parts  of  the  legislature ,  especially 
the  crown  and  house  of  commons ,  which  the  new  limit- 
ations of  the  monarchy  were  intended  to  annihilate.  The 

■  It  is  provided  b;  i  G.  I.  stat.  i.  c.  4.  ttiatnobill  of  naturalizatioD 
shall  be  received  withoat  a  clause  disqualifyiiig  thepartj  fromsiniag 
in  purliameut ,  elc, , "  for  the  better  preserving  the  said  clanse  in  the 
said  act  entire  and  iDviolate. "  This  provision,  which  is  rather 
snpei'erogBtory ,  was  of  course  intended  to  show  the  determination  of 
parliament  not  to  be  governed,  oslensiblyat  least,  by  foreigners 
under  their  foreign  master. 
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baneful  system  of  rendering  the  parliament  subaervient  to 
the  administration ,  either  by  of&ces  and  pensions  held  at 
pleasure  ,  or  by  more  clandestine  corruption  ,  had  not 
ceased  with  the  house  of  Stuart.  William  ,  nof  long  after 
his  accessiou ,  fell  into  the  worst  part  of  this  management , 
which  it  was  most  difficult  to  prevent ,  and ,  according  to 
the  practice  of  Charles's  reign  ,  iuduced  by  secret  bribes 
the  leaders  of  parliamentary  opposition  to  betray  their 
cause  on  particular  questions.  The  tory  patriot ,  air  Chris- 
topher Musgrave ,  trod  in  the  steps  of  the  whig  patriot , 
sir  Thomas  Lee.  A  large  expenditure  appeared  every 
year ,  under  the  head  of  secret  service  money ,  which  was 
pretty  well  known ,  and  sometimes  proved ,  to  he  disposed 
of,  in  great  part ,  among  the  members  of  both  houses  ' . 
No  check  was  put  on  the  number  or  quality  of  placemen 
in  the  lower  house.  New  olBces  were  continually  created , 
and  at  unreasonable  salaries.  Those  who  desired  to  see  a 
regard  to  virtue  and  liberty  in  the  parliament  of  England 
could  not  be  insensible  to  the  enormous  mischief  of  this 
influence.  If  some  apology  might  be  offered  for  it  in  the 

'  Pail.  HUl.  807.  840.  Burnet  says,  p.  ji ,  that  sir  John  Trevor,  a 
lory,  first  put  ihe  king  on  ihis  method  of  corruption.  Trevor  himself 
was  so  venal,  that  he  received  a  present  of  1000  guineas  from  the  c!^ 
«f  London,  heing  then  speaker  of  the  commons ,  for  his  service  in 
carrjmg  a  bill  throogh  the  honse ;  and  upon  ils  discovery ,  was  ubligeii 
to  pnt  the  vote,  thai  he  had  been  guilty  of  a. high  crime  and  misde- 
meanor. This  resolution  being  carried ,  he  absented  himself  from  ibe 
house,  and  was  expeUed.  Pari.  Hist.  goo.  Commons'  Jonnuls,  nth 
March,  1694-$.  The  dnke  of  Leeds,  that  veteran  of  secret  iniquity, 
was  discovered  about  the  same  time  to  have  taken  bribes  from  the 
East  India  company ,  and  impeached  in  consequence;  I  say  discovered , 
for  there  seems  little  or  no  doubt  of  his  guilt.  The  impeachment, 
however,  was  not  prosecuted  for  want  of  evidence.  Pari.  Hist.  881. 
gil.  ()33.  Guy,  secretory  of  the  treasury,  another  of  Charles  It's 
court,  was  expeUed  the  house  on  a  similar  imputation,. Id.  886.  Lord 
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precarious  state  of  the  revolution  government,  this  did 
not  take  away  the  possibility  of  future  danger ,  when  the 
monarchy  should  have  regained  its  usual  stability.  But  in 
seeking  for  a  remedy  against  the  peculiar  evil  of  the  times, 
the  party  in  opposition  to  the  court  during  this  reigu , 
whose  efforts  at  reformation  were  too  frequently  mis- 
directed ,  either  through  faction  or  some  sinister  regards 
towards  the  deposed  family,  went  into  the  preposterous 
extremity  of  banishing  all  servants  of  the  crown  from  the 
house  of  commons.  Whether  the  bill  for  free  and  impar- 
tial proceedings  in  parliament ,  which  was  rejected  by  a 
very  small  majority  of  the  house  of  lords  in  1693  ,  and 
having  in  the  nest  session  passed  through  both  houses, 
met  with  the  king's  negative,  to  the  great  disappointment 
and  displeasure  of  the  commons ,  was  of  this  general  na- 
ture ,  or  excluded  only  certain  specified  officers  of  the 
crown ,  1  am  not  able  to  determine ,  tbough  the  prudence 
and  expediency  of  William's  refusal  must  depend  entirely 
upon  that  question  '.  But  in  the  act  of  settlement ,  the 
clause  is  quite  without  exception ;  and  if  it  had  ever  taken 

Falktmd  was  sent  to  the  Tower  for  begging  loool.  of  the  king.  Id.  Sji. 
A  sjsteiD  of  inFamona  pecnlatiao  among  the  o£Gcen  of  govemmeat 
came  to  light  through  the  ioqnisitiTe  spirit  of  parliament  in  this 
reign;  not  that  the  nation  was  worse  and  more  corrupt  than  nnder 
the  Staaris,  bat  that  a  profligacy,  which  had  been  engendered  and 
had  flourished  tuider  their  adminittration,  was  now  dragged  to  light 
and  ptmishnieiit.  Long  sessions  of  parliament  and  a  vigilant  party- 
spirit  eiposed  the  evil,  and  have  fiaallj  ,  in  a  great  measure,  removed 
it,  though  Burnet's  remark  is  still  not  wholly  obsolete.  "  The 
regard,  "  says  Ihst  honest  bishop,  "  that  is  shown  to  the  members  of 
parliament  among  as,  makes  that  few  abases  can  be  inquired  into  i^ 
ditcovered.  "   , 

'  Pari.  Hist.  748.  819.  The  bouse  resolved,  "  that  whoever  advised 
the  king  not  to  give  the  royal  assent  to  (he  act  touching  (ree  and  im- 
partial proceedings  in  parliament,  which  was  to  redress  a  griefance  , 
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eiTect ,  no  minister  could  have  had  a  seat  in  the  house  of 
commons ,  to  bring  forward,  explain ,  or  defend  the  mea- 
sures of  the  executive  government.  Such  a  separation  and 
want  of  intelligence  between  the  crown  and  parliament 
must  either  have  destroyed  the  one  or  degraded  the  other. 
The  house  of  commons  would  either,  in  jealousy  and 
passion ,  have  armed  the  strength  of  the  people  to  subvert 
the  monarchy ,  or ,  losing  that  efifeclive  control  over  the 
appointment  of  ministers ,  which  has  sometimes  gone  near 
to  their  nomination ,  would  have  fallen  almost  into  the 
condition  of  those  states-general  of  ancient  kingdoms, 
which  have  met  only  to  be  cajoled  into  subsidies ,  and 
give  a  passive  consent  to  the  propositions  of  the  court.  It 
is  one  of  the  greatest  safeguards  of  our  liberty ,  that  elo- 
quent and  ambitious  men,  such  as  aspire  to  guide  the 
councils  of  the  ciown ,  are  from  habit  and  use  so  con- 
nected with  the  houses  of  parliament ,  and  derive  from 
them  so  much  of  their  renown  and  influence ,  that  they 
lie  under  no  temptation ,  nor  could  without  insanity  be 

and  take  off  a  >c*ndal  upon  the  procetdingE  of  the  cominons  in  par- 
liament, 19  an  enemy  to  their  majesties  and  tbe  kingdom. "  Thej  laid 
a  repre*enlatiOD  before  the  king,  showing  how  few  inslanc es  have 
bten  in  former  reigns  of  denying  the  royal  assent  lo  bills  for  redress 
of  grievances,  and  the  great  grief  of  the  commons "  for  his  not  having 
given  the  royal  assent  to  several  puhUc  bills,  and  particularly  the 
hilt  touching  free  and  impartial  proceedings  in  parliament,  which 
tended  so  macb  to  the  clearing  the  reputation  of  this  honse,  after 
their  b»ving  so  freely  voted  to  supply  the  public  occasions,  "  The 
king  gave  a  courteous' but  evasive  answer,  as  indeed  it  was  natural  to 
expect;  hut  so  great  a  flame  was  raised  in  tbe  commons,  that  it  was 
moved  to  address  him  for  a  further  answer,  which  however  there  wa« 
still  a  sense  of  decorum  sullGcient  to  prevent. 

Though  tbe  particular  provisions  of  t^is  hill  do  not  appear,  t  tliink 
it  probable  that  it  went  too  for  in  exchiding  military  as  viell  as  civil 
oRicert. 
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prevailed  upon  lo  diminish  the  authority  and  privileges 
of  that  assembly.  No  English  statesman ,  since  the  revo- 
lution ,  can  be  liable  to  the  very  slightest  suspicion  of  an 
aim ,  or  even  a  wish ,  to  establish  absplute  monarchy  on 
the  ruins  of  our  constitution.  Whatever  else  has  been 
done ,  or  designed  to  be  done  amiss ,  the  rights  of  parlia- 
ment have  been  out  of  danger.  They  have ,  whenever  a 
man  of  powerful  mind  shall  direct  the  cabinet ,  and  none 
else  can  possibly  be  formidable ,  the  strong  security  of 
his  own  interest ,  which  no  such  man  will  desire  to  build 
on  the  caprice  and  intrigue  of  a  court.  And  as  this  imme- 
diate connexion  of  the  advisers  of  the  crown  with  the 
house  of  commons,  so  that  they  are  ,  and  ever  profess 
themselves ,  as  truly  the  servants  of  one  as  of  the  olher , 
is  a  pledge  for  their  loyalty  to  the  entire  legislature ,  as 
well  as  lo  their  sovereign  ( I  mean ,  of  course ,  as  to  the 
fundamental  principles  of  our  constitution),  so  has  it 
preserved  for  the  commons  their  preponderating  share  in 
the  executive  administration ,  and  elevated  them  in  the 
eyes  of  foreign  nations ,  till  the  monarchy  itself  has  fallen 
comparatively  into  shade.  The  pulse  of  Europe  beats  ac- 
cording to  the  tone  of  our  parliament ;  the  counsels  of 
our  kings  are  there  revealed ,  and  by  that  kind  of  previous 
sanction  which  it  has  been  customary  to  obtain ,  become, 
as  it  were,  the  resolutions  of  a  senate,  and  we  enjoy  the 
individual  pride  and  dignity  which  belong  to  republicans, 
with  the  steadiness  and  tranquilhty  which  the  supremacy 
of  a  single  person  has  been  supposed  peculiarly  to  bestow. 
But  if  the  chief  ministers  of  the  crown  are  indispen- 
sably to  he  present  in  one  or  other  bouse  of  parliament , 
it  by  no  means  follows  that  the  doors  should  be  thrown 
open  to  all  those  subaltern  retainers  who,  too  low  to  have 
had  any  participation  in  the  measures  of  government  , 
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come  merely  to  earn  their  salaries  by  a  sure  and  silent 
vote.  Unless  some  limitation  could  be  put  on  the  number 
of  such  officers,  they  might  become  the  majority  of  every 
parliament  ,  especially  if  its  duration  were  indefinite  or 
very  long.  It  was  always  the  popular  endeavour  of  the 
opposition ,  or,  as  it  was  usually  denominated  ,  the  country 
party,  to  reduce  the  number  of  these  dependents  ,  and 
as  constantly  the  whole  strength  of  the  court  was  exerted 
to  keep  them  up.  William  ,  in  truth  ,  from  his  own  er- 
rors ,  and  from  the  disadvantage  of  the  times ,  would  not 
venture,  to  confide  in  an  uijbiassed  parliament.  On  the 
formation  ,  however,  of  anew  board  of  revenue,  in  1694^ 
for  managingthe  stamp-duties,  its  members  were  inca- 
pacitated from  sitting  in  the  house  of  commons '.  This, 
I  believe ,  is  the  first  instance  of  exclusion  on  account 
of  employment,  and  a  similar  act  was  obtained  in  1699, 
extending  this  disability  to  the  commissioners  and  some 
other  officers  of  excise ".  But  when  this  absolute  exclu- 
sion of  all  civil  and  military  officers  by  the  act  of  settle- 
ment was  found  ,  on  cool  reflection ,  too  impracticable  lo 
he  maintained ,  and  a  revision  of.  that  article  took  place 
in  the  year  1706,  the  house  of  commons  were  still  de- 
termined to  preserve  at  least  the  principle  of  limitation  , 
as  to  the  number  of  placemen  within  their  walls.  They 
gave  way,  indeed ,  to  the  other  house  in  a  considerable 
degree,  receding ,  with  some  unwillingness ,  from  a  clause 
specifying  expressly  the  description  of  offices  whichshould 
not  create  a  disqualification ,  and  consenting  to  an  entire 
repeal  of  the  original  article  '.  But  they  established  two 

■  4aiid5  W,  andM.c.  Ji. 
•  11  anduW.  in.  c.  ».  §.  So. 

'  The  house  of  coramoiis  introduced  into  the  act  of  Mcurity,  as  it 
wBi  called,  a  long  clauie ,  carried  on  a  divition  by  167  to  160,  Jan.  14, 
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provisions  of  great  importance  ,  which  still  continue  the 
great  securities  against  an  OTerwhelming  influence  :  first , 
that  every  member  of  the  house  of  commons  accepting 
an  office  under  the  crown  ,  except  a  higher  commis- 
sion in  tlie  army ,  shall  vacate  his  seat ,  and  a  new  writ 
shall  is8iie  ;  secondly ,  that  no  person  holding  an  office 
created  since  the  aSth  of  Octoher,  1706,  shall  be  capable 
of  being  elected  or  re-elected  at  all.  Tbey  excluded  at 
the  same  time  all  such  as  held  pensions  during  the  plea- 
sure of  the  crown ,  and  to  check  the  multiplication  of 
placemen  ,  enacted  ,  (hat  no  greater  number  of  commis- 
sioners should  be  appointed  to  execute  any  office  than 
bad  been  employed  in  its  exeeuUon  at  some  time  before 
that  parliament  ' .  These  restrictions  ought  to  be  rigo- 
rously and  jealously  maintained ,  and  to  receive  a  con- 

i^uti,  enumerating  various  persons  nha  should  be  eligible  to  parlia- 
ment;  the  principal  offlcers  of  state,  the  commusioDers  of  treasury 
and  admiralty,  and  a  limited  number  of  other  placemen.  The  lords 
thought  fit  to  repeal  the  whole  prohibitory  enactment.  It  was  resolyed 
in  the  commons,  by  a  majority  of  aoS  to  l83,  tfalt  they  would  not 
agree  to  tbis  amendinent.  A  conference  accordingly  took  place,  wheo 
the  managers  of  the  commons  objected  ,  Feb.  7 ,  that  a  tolal  repeal  of 
that  protisioD  would  admit  such  an  unlimited  number  of  officers  to 
sit  in  their  house,  as  might  destroy  ihe  free  and  impartial  proceedings 
!a  paHiament,  and  endanger  the  liberties  of  the  commons  of  England. 
Those  on  the  lords'  side  gave  their  reasons  to  (he  contrary  at  great 
length, Feb.  11.  The  commons  determined,  Feb.  i8 ,  to  iusert  ihe 
provisioa  vacating  ihe  seat  of  a  member  accepting  office,  and  resolved 
not  to  insist  on  their  disagreements  as  to  the  main  clause.  Three  pro- 
tests were  entered  in  tUt  house  of  lords  against  inserting  the  word 
"  i«pealed  "  in  ^efereooe  to  ibe  prohibitory  clause ,  instead  of"  regu- 
lated and  allered,  "  all  bj  tory  peers.  It  is  observable,  that  as  the 
provision  was  not  to  take  efTect  till  the  house  of  Banover  should 
succeed  to  the  throne,  the  sticklers  fof  it  might  he  full  as  looch  in- 
Aueneed  by  their  ill-will  to  that  family  as  by  their  Mai  for  liberty. 
'  4  Aune,  c.  8;  6  Anne,c  7. 
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struction  ,  in  doubtful  cases  ,  according  to  their  consti- 
tutional spirit  ^  not  as  if  they  were  of  a  penal  nature 
towards  individuals ,  an  absurdity  in  which  the  careless 
and  indulgent  temper  of  modern  times  might  sometimes 
acquiesce. 

It  had  been  the  practice  of  the  Stuarts ,  especially  in 
the  last  years  of  their  dynasty,  to  dismiss  judges ,  without 
seeking  any  other  pretence ,  who  showed  any  disposition 
to  thwart  government  in  political  prosecutions.  The  ge- 
neral behaviour  of  the  bench  bad  covered  it  with  infamy. 
Though  the  real  security  for  an  honest  court  of  justice 
must  be  found  in  their  responsibility  to  parliament  and 
to  public  opinion  ,  it  was  evident  that  their  tenure  in 
ol^ce  must ,  in  the  Brst  place ,  cease  to  be  precarious  , 
and  their  iutegrity  rescued  from  the  severe  trial  of  foi- 
feiting  the  emoluments  upon  which  they  subsisted.  In  the 
debates  previous  to  the  declaration  of  rights,  we  find 
that  several  speakers  insisted  on  making  the  judges'  com- 
missions quamdiu  se  bene  gesserint ,  that  is  ,  during  life 
or  good  behaviour ,  instead  of  durante  placito ,  at  the 
discretion  of  the  crown.  The  former  ,  indeed,  b  said  to 
have  been  the  ancient  course  till  the  reign  of  James  I. 
But  this  was  omitted  in  the  hasty  and  imperfect  bill  of 
rights.  The  commissions  ,  however  ,  of  William's  judges 
ran  guamdiu  se  bene  gesserint.  But  the  king  gave  an 
unfortunate  instance  of  his  very  injudicious  tenaaty  of 
bad  prerogatives  ,  in  refusing  his  assent ,  in  169a  ,  to  a 
bill  that  had  passed  both  houses ,  for  establishing  this 
independence  of  the  judges  by  law  and  confirming  their 
salaries  '.  We  owe  this  important  provision  to  the  act  of 

■  Barnet,  86.  It  was  represented  to  the  king,  lie  sayS)  iij  some  of 
ihe  jndgeB  themselves  that  it  was  not  fit  they  should  be  out  of  all  de- 
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settlement ;  not ,  as  ignorance  and  adulation  have  pei^ 
petually  asserted ,  to  his  late  majesty  George  III.  No  judge 
can  be  dismissed  from  office  ,  except  in  consequence  of  a 
conviction  for  some  offence ,  or  the  address  of  both  houses 
of  parliament ,  which  is  tantamount  to  an  act  of  the  le- 
gislature '.  It  is  always  to  be  kept  in  mind  that  they  arc 
still  accessible  to  the  hope  of  further  promotion  ,  to  the 
zeal  of  political  attachment ,  to  the  flattery  of  princes  and 
ministers;  that  the  bias  of  their  prejudices,  as  elderly 
and  peacable  men,  will ,  in  a  plurality  of  cases  ,  be  on 
the  side  of  power ;  that  they  have  very  frequently  been 
trained ,  as  advocates ,  to  vindicate  every  proceeding  of 
the  crown  ;  from  all  which  we  should  look  on  them  with 
some  little  vigilance ,  and  not  come  hastily  to  a  conclu- 
sion ,  that ,  because  their  commissions  cannot  be  vacated 
by  the  crown's  authority,  they  are  wholly  out  of  the 
reach  of  its  influence.  I  would  by  no  means  be  misinter- 
preted, as  if  the  general  conduct  of  our  courts  of  justice 
since  the  revolution  ,  and  especially  in  later  times ,  which 
in  most  respects  have  been  the  best  times ,  were  not  de- 
serving of  that  credit  it  has  usually  gained  ;  but  possibly 
it  may  have  been  more  guided  and  kept  straight  than 
some  are  willing  to  acknowledge  by  the  spirit  of  observa- 
tion and  censure  which  modifies  and  controls  our  whole 
government. 

The  last  clause  in  the  act  of  settlement ,  that  a  pardon 
under  the  great  seal  shall  not  be  pleadable  in  bar  of  an 
impeachment,  requires  no  particular  notice  beyond  what 
has  been  said  on  the  subject  in  a  former  chapter.  • 

'  It  was  origbally  resolTcd  (hat  they  should  b«  removabte  on  the 
address  of  either  hoDse,  which  w«s  changed  afterwards  to  both  houses. 
Comm.  Joum.  nth  Miirch,  and  loth  May. 

"  It  was  proposed  in  the  lords,  as  a  clanae  in  the  bill  of  rights, 
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Id  the  following  session  a  new  parliament  having  been 
assembled  ,  in  which  the  tory  faction  had  less  influence 
than  in  the  last ,  and  Louis  XIV  hariog  ,  in  the  mean 
time ,  acknowledged  the  son  of  James  as  king  of  Eng- 
land ,  the  natural  resentment  of  this  insult  and  breach  of 
&itb  was  shown  in  a  more  decided  assertion  of  revolution 
principles  than  had  hitherto  been  made.  The  pretended 
king  was  attainted  of  high  treason ,  a  measure  absurd  as 
a  law,  but  politic  as  a  denuaciatioo  of  perpetual  enmity ' . 
It  was  made  high  treason  to  correspond  with  him,  or  remit 
for  his  service.  And  a  still  more  vigorous  measure  was 
adopted  ,  an  oath  to  be  taken ,  not  only  by  all  civil  ofE- 
cers ,  but  by  all  ecclesiastics  ,  members  of  the  univerai- 
Ues  y  and  schoolmasters ,  acknowledging  William  as  lawful 
and  rightful  king  ,  and  denying  any  right  or  title  in  the 
pretended  prince  of  Wales  *.  The  tories ,  and  especially 
lord  Nottingham ,  had  earnestly  contended ,  in  t^e  begin- 
ning of  the  king's  reign ,  against  those  words  in  the  act 
of  recognition ,  which  asserted  William  and  Mary  to  be 
rightfully  and  lawfully  king  and  queen.  They  opposed  the 
association  at  the  time  of  the  assassination-plot ,  on  ao- 
count  of  the  same  epithets  ,  taking  a  distinction  whidi 
satisfied  the  narrow  understanding  of  Nottingham ,  and 
that  pardoDi  upon  an  impMoltnieiit  should  be  Toid ,  but  liMt  bj  So  to 
17;  on  vthich  twelre  peen,  ali  whigs,  entered  ■  protett.  P*ri.  Hiit. 

■  i3  W.  III.  c.  3.  The  brds  introduced  an  smendment  into  ibii 
bill,  to  attaint  alio  Harjr  of  Eite,  the  late  queen  of  James  II.  But  the 
commons  dlMgreed,  00  tbe  ground  that  it  might  be  of  daagaoai 
conaeqoaice  to  attaint  any  one  by  an  ameodnieDt,  in  which  case  mch 
due  conuderation  cannot  be  had ,  asthenitore  of  an  attainder  reqaires. 
The  lordi,  after  a  conference,  gave  wayj  but  brought  in  a  s^tarate 
bill  to  Mtaiat  Hary  of  Bate,  which  paued  with  a  proteat  of  the  toij 
peen.  Lordi*  Jonrnalii  Fd>.  6,  tt,  ao,  1701-1. 

■  i3  W.  Ill,  C.6. 
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served  as  a  subterfuge  for  more  cunning  men  ,  between 
a  king  whom  they  were  bound  in  all  cases  to  obey, 
and  one  whom  they  could  style  rightful  and  lawful. 
Hiese  expressions  were  in  fact  slightly  modified  on  that 
occaMon;  yet  fifteen  peers  and  moety-two  commoners 
declined ,  at  least  for  a  time ,  to  sign  it.  The  present  oath 
of  abjuration  ,  therefore ,  was  a  signal  yictory  of  the 
whigs  who  boasted  of  the  revolution  over  the  tories  who 
excused  it ' .  The  renunciation  of  the  hereditary  right,  for 
ibis  time  few  of  the  latter  party  believed  in  the  young 
man's  spuriousness  ,  was  complete  and  unequivocal.  The 
dominant  faction  might  enjoy  perhaps  a  charitable  plea- 
sure in  exposing  many  of  Aeir  adversaries ,  and  espe- 
cially  the  high-church  clergy  ,  to  the  disgrace  and  re- 
morse of  perjury.  Few  or  none,  however,  who  had  taken 
the  oath  of  allegiance  ,  refused  this  additional  cup  of 
bitterness ,  though  so  much  less  defensible ,  according 
to  the  principles  they  had  employed  to  vindicate  their 
compliance  in  the  former  instance  ;  so  true  it  is  , 
that  in  matters  of  conscience ,  die  first  scruple  is  the 
only  one  which  it  costs  much  to  overcome.  But  the 
imposition  of  this  test ,  as  was  evident  in  a  few  years , 
did  not  check  the  boldness ,  or  diminish  the  numbers , 
of  the  Jacobites ;  and  I  must  confess ,  that  of  all  sophistry 
that  weakens  moral  obligation  ,  that  is  the  most  pardott- 
able  which  men  employ  to  escape  from  this  species  of 
tyranny.  The  state  may  reasonably  make  an  entire  and 
heartfelt  attachment  to  its  authority  the  condition  of 
civil  trust;  but  nothing  mwetfian  a  promise  of  peaceable 

'  Sixteen  lords,  including  two  biihops,  Compton  and  Sprat,  pro- 
te«ted  agaiogt  the  bill  containing  the  abjuration  oatii.  The  first  reaioD 
of  their  volea  wa>  aflerwarda  eipnnged  from  As  journals  by  order  of 
the  bouse.  Lords'  Journals,  i^xh  FA.  3d  M«Tch,  1701-1. 
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obedience  can  justly  beexacted  from  those  who  ask  only 
to  obey  in  peace.  There  was  a  bad  spirit  abroad  in  the 
church ,  ambitious  ,  factious  ,  intolerant ,  calumnious  ; 
but  this  was  not  necessarily  partaken  by  all  its  members  , 
and  many  excellent  men  might  deem  themselves  hardly 
dealt  with  in  requiring  their  denial  of  an  abstract  propo- 
sition ,  whi(^  did  not  appear  so  totally  false  according 
to  their  notions  of  the  English  constitution  and  the 
church's  doctrine.  ' 

■  WhiitoD  mentioiu.tbBtHr.  Baker.of  St.  lolin'a,  Cambridge,  it 
worthy  and  leanted  man,  at  w«U  m  olhen  of  the  college,  had 
thongfatt  of  taking  ihe  oath  of  allegiance  on  the  death  of  king  JameB ; 
but  the  oath  of  ahjuralion  coming  oat  die  next  jear ,  had  »iich  ex- 
pre*uoBsa«heatill«crupled.W1iialon'aHenioirs.Bi9g.  Brit.  (Kippia's 
edition),  art.  Baker. 
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